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EARL or SHELBURNE. 


. 


MY LORD, 


TT was a ſaying of one of the greateſt critics 
of antiquity, that _—_— took particular 
delight in Cicero's writings, might conclude he 


had made a conſiderable proficiency in the art 


of eloquence. With equal propriety it may be 
affirmed of the work, which I have the honour 
of preſenting to your Lordſhip, that whoever 
finds a pleaſure in peruſing the Spirit of Laws, 
muſt be deemed to have greatly improved in 
the ſtudy of juriſprudence and politics. Your 
Lordſhip has been a conſtant admirer of this 
celebrated work ; and from thence you have 
imbibed that noble and manly taſte, that dignity 
of ſentiment, and thoſe refined ideas of civil 
liberty, which have endeared you to the public, 
and for which you have been already diſtin- 
guiſhed in the Britiſh Senate. This, indeed, 
has been my inducement for prefixing your 
name to a performance, which has hitherto 
claimed no patronage or protection of the 

1 great; 
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great ; but has ſupported itſelf by its intrin- 
fic merit, and even commanded the applauſe 


of the literary world. It is not my intention, 


My Lord, in this addreſs, to follow the common 
track of dedicators, by writing a panegyric o 
your virtues, or launching into encomiums on 
your noble progenitors. Let other pens, when 
poſterity ſhall anxiouſly enquire into the hiſtory 
of your tranſactions, expatiate on thoſe accom- 
liſhments, which add a new luſtre to your 
high birth ; let them paint that dignity without 
pride, that magnificence without profuſion, that 
elegance of manners, that affability, and that 
public ſpirit, which form the characteriſtic of 
the Earl of Shelburne ; it will be ſufficient for 
me to view you, at this juncture, My Lord, as 


an admirer of Monteſquieu, and as an encou- 


rager of real merit. Affluence of fortune is 
no leſs adventitious then tranſitory ; it indiſcri- 
minately falls to the ſfMre of the virtuous and 


the undeſerving; and is but too often proſti- 


tuted to the baſe purpoſes of debauchery and 
corruption. The extraordinary affluence, with 


which it has pleaſed Providence to bleſs your 


Lordſhip, you nobly employ, not in the idle 


purſuits of faſhionable vice, but in promoting 


the polite arts, in bringing modeſt merit into 
light, and in acts of public utility. I could be 


more ample on this ſubject, My Lord; but 


. your delicacy forbids me, and I would not be. 


ſuſpected of adulation. This, however, I muſt 


_affirm, that thoſe truly noble virtues, which 
have raiſed you to ſuch a degree of eminence 
at this early ſtage of life, give the public juſt 
. reaſon to preſage, that you will render yourſelf 
ſtill more conſpicuous in the ſervice of your 


country; 


: 
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country ; and that after you have lived one of 
the greateſt ornaments of the preſent age, your 
name will be tranſmitted with honour to poſ- 


v 


'terity. Tu Marcellus eris. Such is the ſincere 


with of, 
My Lokp, 
Vour Lordſhip's moſt humble, 


And moſt obedient ſervant, 


Gray's Inn, 
June 26, 1766, 


THOMAS NUGENT. 
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\HE author of the following work, Charles de 

Secondat, Baron de Monteſquieu, was de- 
ſcended of a noble family in Guienne, and born at 
the caſtle of la Brede, near Bourdeaux, on the 18th 
pf January, 1689. His father was a younger bro- 
ther, Who had erved ſome time in t Parmy, from 
which he ſoon retired. Young Monteſquieu gave 
early proofs of his fuperior talents, and his father was 
diligent to 1mprove them. At the age of twenty, 
he was employed in preparing the materials of his 
Spirit of Laws, by judicious extracts from the im- 
menſe volumes that compoſe the body of civil law, 
Juriſprudence, though leſs dry to him than to moſt 
who apply to it, becauſe he cultivated it as a philo- 
ſopher, was not ſufficient for his extenſive and active 
genius. He entered, at the ſame time, into the depths 
of the moſt important and delicate ſubjects ; and 
treated them with that judgment, decency, and juſtice, 
by which all his writings are diſtinguiſhed. 

His father's brother, preſident 2 mortier of the 
parliament of Bourdeaux, who was the eldeft branch. 
of the family, loſing his only ſon, left his fortune and 
his office to M. de Monteſquieu, who had been ad- 
mitted a counſellor in the parliament of Bourdeaux, . 
Feb. 24, 1714, and was received preſident 2 mortier, 
July 13, 1716. In 1722, during the King's mino- 
rity, he was deputed by the parliament to make 
remonſtrances againſt a new oppreſſive tax upon 


* This account of the life of baron de Monteſquieu is ex- 
tracted chiefly from the eulogiums on that author pacing by 
M. de Maupertuis, and M. d' Alembert, 


+ This was a tract in the form of letters, deſigned to ſhew ' 


that the idolatry of the Pagans did not deſer ve eternal damna- 
don: but he took care in time to ſuppreſs it. 


1 wine. i 
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wine. This commiſſion he diſcharged with ſo much 
—  Tpirit and addreſs, that the tax was aboliſhed, though | 
it afterwards revived under another form. April. 3, 
1716, he was admitted a member of the infant aca- 
demy of Bourdeaux, and diverted the ſociety from 
the ſtydy of the polite arts, which can ſeldom be 
cultivated to advantage but in the capital, to the 
more uſeful ſtudy of phyſic. 
But the functions of magiſtracy proved a confine- 
ment to M. de Monteſquieu's genius. He was fen- 
ſible that he could be more ſerviceable to his country 
and to mankind, by his writings than by his judicial 
Adeciſions. He therefore ſold his employment in 
1726, a ſteꝶʒ for which he would have been cenſured 
by many, if by reſigning a place in which he ex- 
Pune! and enforced the obſeryance of the laws, he 
not rendered himſelf more capable of improv. 
ing the great art of legiſlation. 
. Jn 1721, when he was thirty-two years of age, he 
probed his firſt work, entitled, Lettres. Perſannes, or 
* Perſian Letters. In theſe he expoſes, with great 
ſprightlineſs and energy, the cuſtom of the French, 
to treat the moſt trifling things with ſeriouſneſs, and a 
to turn the moſt important into ridicule ; their con- 
verſation ſo noiſy and frivolous ; their languor even 
in-the center of pleaſure; their prejudices and their 
actions, in continual contradiction to their underſtand- 
ing; their ardent love of glory, joined to the moſt 
profound homage to the idol of court-favour ; their 
courtiers ſo ſervile and yet ſo vain; their outward 
politeneſs to, and their inward contempt of fo- 
reigners ; the extravagance of their taſte, than which 
nothing can be more ridiculous, except the eagerneſs 
of all Europe to adopt it; their barbarous diſdain of 
the moſt reſpectable occupations of a citizen, namely, 
commerce, and the adminiſtration of juſtice ; their 
literary diſputes, ſo warm, and yet ſo uſeleſs; in fine, 
their rage of writing without thought, and judging 
without knowledge. To this lively portrait he op- 
- poſes, in the A eK of the Troglodites, a repre- 
ſentation of England, which he calls a virtuous nation 
made wiſe by misfortunes. | 
8 1 $ * Though 


TE TRANSLATOR's PRETAcE. 
Though this piece had the greateſt ſucceſs, it was. N 
not owned by the author. There were ſeveral free 
expreſſions in it, relating not to the eſſentials of chriſ- 
tianity, but to things that many people endeavour to 
confound with chriſtianity ; ſuch as the ſpirit of per- 
ſecution with which ſo many pretended chriſtians 
have been animated; the temporal uſurpations made 
by the clergy ; and the exceſſive multiplication of 
monaſteries, which leſſens the number of ſubjects in 
the. ſtate, without increaſing the ſincere worſhippers 
of God. Theſe and ſome other points being miſre- 
preſented to the miniſtry, when our author ſtood can-— 
didate for a place in the French academy, vacant by 
the death of M. de Sacy, it was ſignified to the mem- 
bers, by cardinal Fleury, that the king would not 
approve of the election of the author of the Letires 
Perſannes. M. de Monteſquieu ſaw the conſequence 
of this blow to his perſon, his family, and the tran- 
quillity of his life. He conſidered a perpetual exclu- 
ſion from the academy, eſpecially from ſuch motives, 
as an act of injuſtice, He waited on the miniſter, 
who told him that he muſt either relinquiſh his pre- 
tenſions, or diſown the book. Our learned preſident. 
replied, that, for private reaſons, he did not acknow- 
ledge himſelf to be the author of the Lettres Per- 
ſannes; but that there was nothing in them that he 
was aſhamed of; and that he ought to have been. 
judged, not upon the repreſentation of an informer, 
but upon a candid peruſal. of this work . The 
miniſter did what he ought to have done at firſt: he 
read the book, liked the author, and learned where 
to place his confidence. France retained a ſubject, 
of whom ſhe had like to have been deprived by. 
ſuperſtition and calumny: for M. de Monteſquieu 
declared, that after ſuch an affront, he would ſeek 


Voltaire ſays (Sizcle de Louis XIV. edit. 1756) that Monteſ- 

uieu cauſed a new edition of his book to be printed off in a few; 4 
— in which he either omitted, or ſoftened, whatever could give 
offence to cardinal Fleury, and carried the book to him himſelf, 
The cardinal, who ſcarce ever read, curſorily looked into ſome N. 
parts of it, and the air of confidence Monteſquieu aſſumed, joined 
to the ſolicitations of ſome perſons of high rank, made him drop 
his oppoſition. | -: + Foy 
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among ſtrangers, who held out their arms to receive 
him, that ſecurity and quiet, and perhaps thoſe re- 
compences which he might have hoped for in his own 
1 country. He was received into the academy, Jan. 
| [ -24, 1728. 6 
- The new academician was the more deſerving of 
that honour, as he had lately quitted his employ- 
ment to follow the bent of his genius, and had now 
devoted his time entirely to letters. For his farther 
improvement in knowledge, he ſet out a few months 
- after on his travels, in company with his intimate 
friend lord Waldegrave, ambaſſador from England to 
the court of Vienna. There he often ſaw the cele- 
brated prince Eugene. This hero, after humbling 
the Gallic and Ottoman pride, lived, in time of peace, 
without pomp, a lover and encourager of letters. 
M. de Monteſquieu went next to Hungary, a fer- 
tile kingdom, - inhabited by a brave and generous 
people, As this country 1s but -httle known, he 
treats of it at large in the account of his travels, 
which is not yet publiſhed. He proceeded next to 
Italy. At Venice he ſaw the famous Law, who had 
nothing left of his former proſperity, but projets that 
were happily deſtined to die with him, and a diamond, 
which he often pledged to raiſe money to play at 
games of chance. Another perſon not leſs famous, 
whom our author ſaw frequently at Venice, was count 
| Bonneval. This man, ſo well known by his adven- 
| tures, which were not yet brought to their final pe- 
2 -riod, pleaſed to have a judge that deſerved fo well 
| to hear him, took great ſatisfaction in giving M. de 


; Þ Monteſquieu a detail of his very extraordinary life, 
WE -- of the military actions in which he had been con- 
i cerned, and the characters of the generals and mi- 
miſters with whom he had been acquainted, Mon- 
teſquieu often recalled to mind thoſe converſations, 

| and related many paſſages of them to his friends. 
23 From Venice he went to Rome. In this famous 
capital he viewed the wonders of antiquity with a 
philoſophic eye, and ſhewed his taſte in his remarks 
on the celebrated performances of Raphael, Titian, 
and Michael Angelo. He had not made the polite 


THE TRANSLATOR's PREFACE, & 
arts his particular ſtudy; but the expreſſion ſo con- 
ſpicuous in maſter- pieces of that kind never fails to 
ſtrike a man of genius. Accuſtomed to obſerve: na- 
ture, he knows her when he ſees her imitated ; as a 
good likeneſs ſtrikes all who are well acquainted with, 
the original, But more curious to converſe with 
great men, than to admire the wonders of art, he 
entered into an intimate connection with cardinal 
Polignac, ambaſſador from France, and cardinal Cor- 
ſini, afterwards Pope Clement XII. W | 

After travelling through Italy, M. de Montẽſquieu 
went to Switzerland, and carefully examined the ſe- 
veral countries watered by the Rhine. Followi 
the courſe of this river, he came to Holland, where 
he ſtaid ſome time, and from thence croſſed over ta 
England. Here he had often the honour to wait on 
that generous protectreſs of the literati, queen Caro- 
line, who cultivated philoſophy on the throne, and 
had a juſt reliſh for M. de Monteſquieu's converſation. 
He was equally well received by the nation; who in 


this inſtance did not want to have the example ſer 


them by the court. At London he formed connec- 
tions with men of learning, and with ſtarefinen ; by 
which means he acquired a perfect knowledge of the 
Engliſh government. This kingdom, which glories 
ſo much in its laws, was to our traveller what the 
iſle of Crete had been formerly to Lycurgus, a ſchool 
where he improved in knowledge, without approying 
the whole. | 

On his return to France, he retired for two years 
to his feat at la Brede, and put the laſt hand to his 


work, of the Cauſes of the Riſe and Fall of Rome, 


which appeared in 1733. It might juſtly have been 
intitled, The Roman Hiſtory, for the uſe of flateſmen 
and philoſophers. | 
How much reputation ſoever he might have gained 
by this and his former works, he had as yet quly 
cleared the way for a much greater undertaking, 
that which ought to immortalize his name, and render 
his memory reſpectable to future ages. He had long 
before this time formed the defign of it: he had 
meditated on the execution of it for twenty years, or 
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rather his whole life was one continued meditation. 
He firſt made himſelf, as it were, a ſtranger in his own 
country, that he might know 1t better. He next vi- 
fited Europe, and with the deepeſt attention inquired 
into the characteriſtics of the ſeveral people by whom 
it is inhabited. In fine, he had examined and judged 
nations and eminent men that no longer exift, but 
in the annals of the world. Thus he gradually roſe to 
the higheſt title a wiſe man can attain, that of legiſlator 
of nations. | 
If he was animated by the importance of his ſub- 
ject, he was diſcouraged by its extent: he dropped 
and reſumed it ſeveral times, till at length, excited by 
his friends, he muſtered all his ſtrength, and publiſhed 
his Spirit of Lats. N. 
Among the authors by whom he was aſſiſted, and 
from whom he borrowed ſome of his ſentiments, the 
principal are the two of deepeſt meditation, Tacitus 
and Plutarch: but, indeed, he neglected or flighted 
none that could be of uſe to his deſign. The Spirit of 
Laus diſcovers immenſe reading, and the judicious uſe 
which the author made of the prodigious maſs of ma- 
terials will appear ſtill more furpriſing, when it is 
known that he was almoſt wholly deprived of ſight, 
and obliged to make uſe of other people's eyes. 
Though M. de Monteſquieu did not long ſurvive 
the publication of his E/prit des Loix, he had the 
pleaſure to ſee the beginning of its effects upon the 
rench nation; the natural love of the French for 
their country, turned to its proper object; a taſte for 
- commerce, agriculture, and the uſeful arts, beginning 


| —y—_ {ſpread throughout the kingdom; and that general 


knowledge of the principles of government, which 
- "renders the people more attached to what they ought 
to love. | 
This excellent performance may, with the ſtricteſt 
"Juſtice, be ſaid to have done honour to human nature, 
as well as to the great abilities of the author. The 
wiſeſt and moſt learned men, and thoſe moſt diſtin- 
guiſhed by birth and the elevation of their ſtation, 
thave; in every country in Europe, conſidered it as a 
maſter- piece in its kind. And may we be permitted 
to 
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to add; that a ſovereign prince “, as juſtly celebrated 
for his probity and good ſenſe, as for his political and 
military ſkill, has declared that from M. de, Monteſ- 
quieu he has learnt the art of government. Through- 
out the whole work, we ſee the character of the pre- 
ſident's mind diſplayed, in the love of mankind, a 
ſtrict attention to their happineſs, and a juſt ſenſe of 
liberty. The ſingle picture he has drawn of Aſiatic 
deſpotiſm, that frightful government which exhibits 
to our view only a maſter and his flaves, 1s perhaps 
the beſt remedy or preſervative againit ſuch. a. cala- 
mity. The like wiſdom appears in his maxims to 
prevent democracy from falling into that licentiouſneſs, 
which ſo frequently attends too great an equality of 
citizens. 6 2 
Nevertheleſs, a multitude of ſcurrilous writings 
have appeared in France, endeavouring to blaſt this 
great man's laurels. The anonymous author of a 
periodical work thought to ruin M. de Monteſquieu, 
but was the occaſion of new luſtre being caſt on his 
name, by provoking him to write a Defence of his 
Spirit of Laws, This work may ſerve as a model, 
on account of the moderation, truth, and humour, 
that appear throughout the whole of it. The learned 
| preſident could eaſily have rendered his adverſary 
odious; but he choſe rather to make him ridiculous, 
What adds to the value of this piece, is, that the 
author, without thinking of it, has in it drawn a true 
picture of himſelf: thoſe who knew him,, imagine 
they hear him ſpeak; and poſterity, when they read 
his Defence, will fee that his converſation was not in- 
ferior to his writings. . 
While the inſects thus buzzed about, and moleſted 
him in his own country, M. Daſſier, famous for his 
medals of illuſtrious men, went from London to 
Paris 1752, to ſtrike a medal of M. de Monteſquiey, 
M. de la Tour alſo, an eminent painter, was very de- 
firous to draw a portrait of the author of the Spirit 
of Laws : but M. de Monteſquieu conſtantly refuſed, 
in a polite manner, his preſſing ſolicitations. M. 


* The preſent king of Sardiuia, 


* , Dafſier —- 
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!|Daſſier met wich the ſame difficulties at firſt :: ©, Don't 
* vou chink - (ſaid he one day to Monteſquieu) 
-« chat there is as much pride in refuſing my. requeſt, 


r 25 there would appear in granting it? Niſarmed 


by this pleaſantry, he ſuffered M. Daſſier to do as he 
lle was at laſt in peaceable poſſeſſion of the glory 
he ſo juſtly acquired, when he was taken ill in the be- 
ginning of February. His health, naturally delicate, 
had long before begun to break by the flow and almoſt 
imperceptible effects of his cloſe ſtudy, the chagrin 
given him on account of his work, and the multipli- 
city of company that crowded to him at Paris. His 
end was worthy of his life. Oppreſſed by grievous 
ains, and at a diſtance from a family he loved, he 
breathed his laſt with the'tranquility of a good man, 
conſcious of having devoted his talents to the ſervice 
of virtue and mankind. He died on the 1oth of 
February 1755, univerſally and ſincerely regretted. 
His virtues” (ſays Lord Cheſterfield) “ did honour 
+ to human nature, his writings, juſtice. A friend to 
«© mank ind, he aſſerted their undoubted and unalien- 
able rights and freedoms, even in his own country, 
' whoſe prejudice in matters of religion and govern- 
be ment he had long lamented, and endeavoured (not 
«without ſome ſucceſs) to remove. He well knew, 
& and juſtly admired, the happy conſtitution of this 
country, where fixed and known laws reſtrain mo- 
*« narchy from tyranny, and liberty from licentiouſ- 
«neſs. His works will illuſtrate his name, and ſur- 
« vive him as long as right reaſon, moral obligation, 
« and the true ſpirit of laws ſhall be underſtood, re- 
c ſpeed, and maintained.“ . | 
Wich regard to his private life: In company he 
Was always pleaſant and gay; his converſation, from 
his knowledge of the world, was ſprightly, agreeable, 
and inſtructive: it was abrupt like his ſtyle ; full of 
piquant ſallies, without bitterneſs or ſatire. No body 
told a ſtory with more life, -readineſs, and grace, and 
leſs formality: he knew that the concluſion of a plea- 
fant ſtory is the chief point; therefore he haſtened to 
it, and produced the defired effect, without having 
FN Og g promiſed 
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promiſed it. The pleaſure found in his company was Y — | 
not merely the effect of his temper and genius, but of - 


a kind of regimen alfo, which he obſerved in his 
ſtudies : though capable of deep and long continued 
meditation, he never exhauſted his ſtrength, but always 
ſuſpended labour before he felt any ſenſation of fa- 
tigue. 
Nothing does more honour to his memory than 
his ceconomy, which was thought too great in an age 
of avarice and diſſipation, when its motives were not 
erceived, nor, if perceived, could have been felt. 
Beneficens and conſequently juſt, M. de Monteſquieu 
would take from his family nothing of what he gave 
to relieve the diſtreſſed, nor of the large expences 
occaſioned by his long travels, the diſorder in his eyes, 
and 'the printing of his works. He left to his chil- 
dren the inheritance of his father without diminution, 
and without. increaſe. 
He married in 1715, Jane de Lartigue, daughter of 
Pierre de Lartigue, heutenant-colonel of the regiment 
of Maulevrier; by whom he had two daughters, and 
a ſon, who, by his character, his manners, and his 
writings, had ſhewn himſelf worthy of ſuch a father. 
We omitted to mention in its place, ſome of the 
author's leſs conſiderable works, which ſerved him for 
relaxation, The moſt remarkable of theſe is the 
Temple de Gnide, which appeared ſoon after the Lettres 
Perſannes. In this. piece he paints the delicacy and 
ſimplicity of paſtoral love, as it appears in a mind 
uncorrupted by the commerce of the world. He 
concludes in the Preface, in which he repreſents the 
work as a tranſlation from the Greek, with theſe 
words: © If grave people ſhould deſire of me a leſs 
ce frivolous performance, I can ſatisfy them: I have 
« been employed for theſe thirty years on twelve 
ce pages, which are to contain all that we know of 
« metaphyſics, politics, and morals; and all that very 
« grave authors have forgotten in the volumes they 
c have written on thoſe ſciences,” 
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A Letter from M. de MonTzsquiev to 
| the Tranſlator, 


er E nu puis mempecher, Monſieur, de vous faire mes 
7 remerciments. Je vous les avois deja fails, parce- 
que vous m'aviez traduit ; je vous les fais d preſent, 
parceque vous m'aviez fi bien traduit. Votre traduc- 
tion n' de defauts que ceux de Poriginal, et ces defauts 
ſont a moy ; et je dois vous etre bien oblige de ce que 
vous empechez fi bien de les voir. II ſemble que vous 
ayez wund traduire aui mon ſtile, et vous y ae 
is cette reſemblance, qualem decet eſſe ſororum. 
Nu vous wverrez Monſieur Domville, je vous prie de 
' vouloir bien lui faire mes compliments. Jai Phonneur 
etre, Monſieur, avec une parfaite reconnoiſſance, 


' | 
9 * N * Monſieur, 5 | 
T4, OS: Votre tres bumble 
| et tres obeiſſant ſerviteur, 
MonTEgsQuIEU, 
A Paris, ee | 


1 


Tranſlation of the foregoing Letter. 


S IR, 


Cannot help returning you thanks ; indeed I had 

already thanked you for rendering my work into 
Engliſh; but now I thank you once more for having 
done it ſo well, Your tranſlation has no blemiſhes 
but thoſe of the original, which are to be charged to 
my account ; and I am much obliged to you for your 
ability in concealing them from the public eye. It 
would ſeem that you intended alſo to tranſlate my 
ſtile ; for there is exactly that reſemblance, qualem decet 
efſe ſororum, When you fee Mr. Domville, I beg 
you will pay my compliments to him. I have the 
honour of being, with the moſt grateful acknowledges 
ment, | 
| S I R, 

Your moſt humble and 


@bedient Servant, 


MoxNTESQUIEU, 


Paris, the y8th ef 
October, 1750, 
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The AuTror's Advertiſement. 


I*. 72 O R the better underſtanding of the firft four 

books of this work, it is to be obſerved that what 
J diſtinguiſh by the. name of virtue, in a republic, is the 
love of one's country, that ts, the love of equality, It is 
not a moral, nor @ chriſtian, but a political virtue; and 
it is the ſpring which ſets the republican government in 
motion, as honour is the ſpring which gives motion to mo- 
narchy, Hence it is, that I have diſtinguiſhed the love of 
one's country, and of equality, by the appellation of poli- 
fical virtue. My ideas are new, and therefore I have 
been obliged to find out new words, or to give new ac- 
ceptations to old terms, in order to convey my meaning. 
They who are unacquainted with this particular, have 
made me ſay moſt ſtrange abſurdities, ſuch as would be 
ſhocking in any part of the world, becauſe in all countries 
end governments morality is requifite. 


-2*, The reader is alſo to take notice, that there is a 
vaſt difference between ſaying, that a certain quality, mo- 
dification of the mind, or virtue, is not the ſpring by which 
government is adtuated, and affirming that it is not to be 
found in that government. Were I to ſay, ſuch a wheel, 
er ſuch @ pinion, is not the ſpring which ſets the watch 


a- going, 


Lux 

a-gbing, can you infer from thence that they are not 10 
e found in the watch? So far is it from being true, 
that the moral and chriſtian virtues are excluded from 
monarchy, that even political virtue is not excluded. In 
a word, honour is found in a republic, though its ſpring 
be political virtue; and political virtue is found in a no- 
narchical government, though it be aFuated by honour, 


To conclude, the honeſt man of whom we treat in the 
third book, chap. v. is not the chriſtian, but the political 
honeſt man, who is poſſeſſed of the political virtue ther 
mentioned. He is the man who loves the laws of bis 
country, and who is actuated by the love of thoſe laws, I 
have ſet theſe matters in a clearer light in the preſent 
edition, by giving a more preciſe meaning to my expreſſion : 
and in moſt places, where I have made uſe of the word 
virtue, I have taken care to add the term political; 
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F amidſt the infinite number of ſubjects contained 
in this book, there is any thing, which, con 
to my expectation, may poſſibly offend, I can at 1 
aſſure the public, that it was not inſerted with an ill in- 
tention : r I am not naturally of a captious temper. 
Plato thanked the Gods, that he was born in the ſame 
age with . Socrates: and for my part I give thanks to 
the Supreme, that I was born a ſubject of that govern- 
ment under which I live; and that it is his pleaſure 
I ſhould obey thoſe whom he has made me love. 
l beg one favour of my readers, which I fear will 
not be granted me; this is, that they will not judge 
by a few hours reading, of the labour of twenty years; 
that they will approve or condemn the book entire, 
and not a few particular phraſes. If they would ſearch 
into the deſign of the author, they can do 1t no other 
way ſo completely, as by ſearching into the deſign of 
the work. 
I have firſt of all conſidered mankind; and the re- 
ſult of my thoughts has been, that amidſt ſuch an in- 
finite diverſity of laws and manners, they were not 
ſolely conducted by the caprice of fancy. 
I have laid down the firit principles, and have found 
that the particular caſes follow naturally from them; 
a 3 that 
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that the hiſtories of all nations are only conſequences 
of them ; and that every particular law 1s connected 
with another law, or depends on ſome other of a more 
general extent. 6 
Wherr T have been obliged to look back into anti- 
quity, I have endeavoured to aſſume the ſpirit of the 
ancients, left I ſhould conſider thoſe things as alike, 
which are really different ; and leſt I ſhould miſs the 
difference of thoſe which appear to be alike. 

J have not drawn my principles from my prejudices, 
but from the nature of things. 

Here a great many truths will not appear, till we 
have ſeen the chain which connects them with others. 
The more we enter into particulars, the more we 
ſhall perceive the certainty of the principles on which 
they are founded. I have not even given all theſe 
particulars, for who could mention them all without a 
moſt inſupportable fatigue ? 

The reader will not here meet with- any of thoſe 
bold flights, which ſeem to characteriſe the works of 
the preſent age. When things are examined with 
never ſo ſmall a degree of extent, the ſallies of imagi- 
nation .muſt vaniſh; theſe generally ariſe from the 
mind's collecting all its powers to view only one fide 
of the ſubject, while it leaves the other unobſerved. 

J write not to cenſure any thing eſtabliſhed in any 
country whatſoever, Every nation will here find the 
reaſons on which its maxims are founded; and this 
will be the natural inference, that to propoſe altera- 
tions, belongs only to thoſe who are ſo happy as to 
be born with a genius capable of penetrating into the 
entire conſtitution of a ſtate. | 
It is not a matter of indifference, that the minds of 
the people be enlightened. The prejudices of ma- 

1 have ariſen from national prejudice. In a 
kime of ignorance they have committed even the 


reateſt evils without the leaſt ſcruple; but in an en- 
lightened age they even tremble, while conferring the 
greateſt bleſſings. They perceive the ancient abuſes ; 
they ſee how they muſt be reformed ; but they are 
ſenſible alſo of the abuſes of a reformation, They 
let the evil continue, if they fear a worſe; they are 

| | 3 content 
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content with a leſſer good, if they doubt of a greater. 
They examine into the parts, to judge of them in 
connection; and they examine all the cauſes, to diſ- 
cover their different effects. 

Could I but ſucceed ſo as to afford new reaſons to 
every man to love his prince, his country, his laws; 
new reaſons to render him more ſenſible in every nation 
and government of the bleſſings he enjoys; I ſhould 
think myſelf the moſt happy of mortals. 

Could I but ſucceed fo as to perſuade thoſe who 
command, to increaſe their knowledge in what they 
ought to preſcribe; and thoſe who obey, to find a 
new vleafu re reſulting from obedience ; I ſhould 
think myſelf the moſt happy of mortals. 

The moſt happy of mortals ſhould I think myſelf, 
could I contribute to make mankind recover from 
their prejudices. By prejudices, I here mean, not 
that which renders men ignorant of ſome particular 
things, but whatever renders them ignorant of theme. 
ſelves. | 

It is in endeavouring to inſtruft mankind, that we 
are beſt able to practiſe that general virtue, which 
comprehends the love of all. Man, that flexible 
being, conforming in ſociety to the thoughts and im- 
preſſions of others, is equally capable of knowing his 
own nature, whenever it is laid open to his view; 
and of loſing the very ſenſe of it, when this idea is 
baniſhed from his mind. 

Often have I begun, and as often have I laid aſide 
this undertaking. I have a thouſand times given the 
leaves I have written, to the“ winds: I every day felt 
my paternal hands fall T. I have followed my object 
without any fixed plan: I have known neither rules 
nor exceptiens; I have found the truth, only to loſe 
it again, But when I had once diſcovered my firſt 
principles, every thing I ſought for appeared; and in 
the courſe of twenty years, I have ſeen my work 
o_ growing up, advancing to maturity, and 

niſhed. 


* Ladibria wentis. 
+ Ter patriæ cicidere manu. 
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Tf this work meets with ſucceſs, I ſhall owe it 
chiefly to the grandeur and majeſty of the ſubject. 
However, I do not think that I have been totally de- 
ficient in point of genius. When 1 have ſeen what 
ſo many great men both in France, England, and Ger- 
many, have ſaid before me, I have been loſt in admi« 
ration; but I have not loſt my courage: ] have ſaid 
with Corregio, And J alſo am à painter. 
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SPIRIT or LAWS, 


|. 1 
OR LAWS IN GENERAL 


Cn. I. Of the Relation of Laws to different Beings. 


AWS, in their moſt general ſignification, are the necefl: 
relations ariſing from the nature of things. In this ſenſe. a 
beings have their laws, the Deity (a) his laws, the material world 
its laws, the intelligences ſuperior to man their laws, the beaſts 


their laws, man his laws. 

They who aſſert, that a blind fatality produced the various effets 
we behold in this world, talk very abſurdly ; for can any thing be 
more unreaſonable than to pretend that a blind fatality could be 

roductive of intelligent Beings ? 

There is then a primitive reaſon ; and laws are the relations 
ſubſiſting between it and different beings, and the relations of theſe 
to one another. 

God is related to the univerſe as creator and preſerver ; the laws 
by which he created all things, are thoſe by which he preſerves 
them. He acts according to theſe rules, becauſe he;knows them; 
he knows them, becauſe he made them ; and he them, be- 
cauſe they are relative to his wiſdom and power. A 8 

Since we obſerve that the world, though formed by motion 
of matter, and void of underſtanding, ſubſiſts through o long a 
ſucceſſion of ages, its motions muſt certainly be directed by inva- 
Tiable laws : and could we imagine another world, it muſt al ave 
conftant rules, or it would inevitably periſh, 3 

Thus the creation, which ſeems an arbitrary act, ſuppoſeth 
laws as invariable- as thoſe of the fatality of the Atheiſts. It 
would be abſurd to ſay, that the Creator might govern the world 
without thoſe rules, ſince without them it could not ſubſiſt. 

Theſe rules are a fixt and invariable relation. In bodies moved, 
the motion is received, increaſed, diminiſhed, loſt, according to 


(a) % Law (ſays Plutarch) is the See his-treatiſe, entitled, Diſcourſe ts 
king of mortal and immortal beipgs.” an unlearned Prince, 
* * the 
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the relations of the quantity of matter and velocity; each diverſity 
is uniformity, each change is conſtancy. 

Particular intelligent beings may have laws of their own making, 
but they have ſome likewiſe which they never made. Before there 
were intelligent beings, they were poſſible; they had therefore 
poſſible relations, and conſequently poſſible laws. Before laws 
were made, there were relations of poſſible juſtice.  'To ſay that 
there is nothing juſt or unjuſt but what is commanded or forbidden 
by poſitive laws, is the ſame as = that before the deſcribing 
of a circle all the radii were not equal. 

We muſt therefore acknowledge relations of juſtice antecedent 
to the poſitive law by which they are eſtabliſhed : as, for inſtance, 
that if human ſocieties exiſted, it would. be right to conform to 
their laws; if there were intelligent _ that had received a 
, benefit of another being, they qught to ſhew their gratitude; if 

one intelligent being had cr another intelligent being, the 
latter ought to continue in its original ſtate of dependance ; if 
one intelligent being injures another, it deſerves a retaliation ; 
and ſo on. 

But the intelligent world is far from being ſo well governed as . 

' the phyſical. For though the former has alſo its laws, which of 

their own nature are invariable, it does not conform to them ſo 

| exactly as the phyfical world. This is becauſe, on the one hand, 

| icular intelligent beings are of a finite nature, and conſequently 

ble to error; and on the other, their nature requires them to be 

free agents. Hence they do not ſteadily conform to their primitive 

yes and even thoſe of their own inſtituting they frequently 
infringe. . 

Whether brutes be governed by the general laws of motion, 
or by a particular movement, we cannot determine. Be that as 
it may, they have not a more intimate relation to God than the 
reſt of the material world; and ſenſation 1s of no other uſe to them, 

than in the relation they have cither to other particular beings, or to 

themſelves. 

By the allurement of pleaſure they preſerve the individual, and 
by the ſame allurement they preſerve their ſpecies. They have 
natural. laws, becauſe they are united by ſenſation ; poſitive laws 
they have none, ' becauſe they are not connected by knowledge. 
And yet they do not invariably conform to their natural laws ; 

. theſe are better obſerved by vegetables, that have neither under- 
ſanding nor ſenſe. 
© Brutes are deprived of the high advantages which we have; but 
they have ſome which we have not. They have not our hopes, but 

— they are without our fears: they are ſubject like us to death, but 

; without knowing it; even moſt of them are more attentive than 

we to {elf-preſexvation, and do not make ſo bad a uſe of their 


a _—— — \ 
. ˙ — -W —— — 


paſſions, | - 
3 _ Man, as a phyſical being, is, like other bodies, governed b 
x invariable laws. As an intelligent being, he inceſſantly tranſ- 


greſſes the laws eſtabliſhed by God, and changes thoſe of his own 
inſtituting. He is left to his pfivate direction, though a limited 
being, and ſubject, like all finite intelligences, to ignorance and 
error: even his imperfect knowledge he loſeth ; and as a ſenſible 
ereaturs, he is hurried a thouſand impetuyus paſſions. 

| n : Sych 
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Such a being might every inſtant forget his Creator; God has 
therefore —. him 27 his — the laws of religion. 
Such a being is liable every moment to forget himſelf; philoſo- 
phy has provided againſt this by the laws of morality. Formed 
to live in ſociety, he might forget his fellow creatures ; legiſla - 
tures have therefore by political and civil laws confined him to 
kis duty. | 


CAP. II. Of the Laws of Nature. 


NTECEDENT to the above-mentioned laws are thoſe of na- 

ture, ſo called becauſe they derive their force entirely from 

our frame and exiſtence. In order to have a perfect knowledge of 

theſe laws, we mult conſider man before the eſtabliſhment of ſo- 
ciety : the laws received in ſuch a ſtate would be thoſe of nature. 

The law which impreſſing on our minds the idea of a Creator 
inclines us towards him, is the firſt in importance, though not in 
order, of natural laws. Man in a ſtate of nature would have the 
faculty of knowing, before he had acquired any knowledge. Plain 
it is that his firſt ideas would not be of a ſpeculative nature; he 
would think of the preſervation of his being, before he would in- 
veſtigate its original. Such a man would feel nothing in himſelf 
at firſt but impotency and weakneſs ; his fears and apprehenſions 
would be exceflive ; 'as appears from inſtances (were there any ne- 
ceſſity of proving it) of ſavages found in foreſts (5), trembling at 
the motion of a leaf, and flying from every ſhadow. 

In this ſtate every man, inſtead of being ſenſible of his equality, 
would fancy himſelf inferior, There would therefore be no danger 
of their attacking one another; peace would be the firſt law of 
nature. 

The natural impulſe or defire which Hobbes attributes to man- 
kind of ſubduing one another, is far from being well founded. 
The idea of empire and dominion is ſo complex, and depends on 
ſo many other notions, that it could never be the fir which occurred 
to the haman underſtanding. 

Hobbes enquires, For what reaſon men go armed, and have locks 
and keys to faſten their doors, if they be not naturally in a ftate of war ? 
But is it not obvious that he attributes to mankind before the eſta- 
bliſhment of ſociety, what can happen but in conſequence of this 
eſtabliſhment, which furniſhes them with motives for hoſtile attacks 
and ſelf-defence ? 

Next to a ſenſe of his weakneſs, man would ſoon find that of his 
wants. Hence another law of nature would prompt him to ſeek 
for nouriſhment. ; | 

Fear, I have obſerved, would induce men to ſhun one another; 
but the marks of this fear being reciprocal, would ſoon engage them 
to aſſociate. Beſides, this aſſociation would quickly follow from 
the very pleaſure one animal feels at the approach of another of 
the ſame ſpecies. Again, the attraction ariſing from the difference 
of ſexes would enhance this pleaſure, and the natural inclination 
they have for each other would form a third law. 


V Witneſs the ſavage found in the over to Engl under che reign of 
foreſts of Hagover, who was carried George I. * 
24 B 2 Beſide 
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Beſide the ſenſe or inſtinct which man poſſeſſes in common with 
brutes, he has the advantage of acquired knowledge; and thence 
ariſes a ſecond tie, which brutes have not. Mankind have there- 
fore a new motive of uniting; and a fourth law of nature reſults from 
the deſire of living in ſociety, | 


Cray. III. Of poſitive Laws, 


AS ſoon as mankind enter into a ſtate of ſociety, they loſe the ſenſe: 
of their weakneſs ; equality ceaſes, and then commences the- 
fate of war. ö | 
Each particular ſociety begins to feel its ſtrength, whence ariſes, 
a ſtate of war betwixt different nations. The individuals likewiſe 
of each ſociety become ſenfible of their force; hence the principal 
. advantages of this ſociety they endeavour to convert to their own 
emolument, which conſtitutes a ſtate of war betwixt individuals. 

Theſe two different kinds of ſtates give riſe to human laws. 
Conſidered as inhabitants of ſo great a planet, which neceſſarily 
contains a variety of nations, they have laws relative to their mu- 
tual intercourſe, which is what we call the /aw of nationss As 
members of a ſociety that muſt be properly ſupported, they have 
laws relative to the governors and the governed; and this we diſ- 
tinguiſh by the name of politic law. They have alſo another ſort 
of laws, as they ſtand in relation to each other ; by which is under- 
ſtood the civil law. | 

The law of nations is naturally founded on this principle, that 
different nations ought in time of peace to do one another all 
the good they can, and in time of war as little injury as poſlible, 

ithout prejudicing their real intereſts, 

The object of war is victory; that of victory is conqueſt ; and 
that of conqueſt preſervation. From this and the preceding prin- 
eiple all thoſe rules are derived which conſtitute the /aw of nations. 
All countries have a law of nations, not excepting the Iroquois 
themſelves, though they devour their priſoners : for they ſend and 
receive ambaſſadors, and underſtand the rights of war and peace. 
The + =p is, that their law of nations is not founded on true 

ciples. | 

Beſides the law of nations relating to all ſocieties, there is a 

polity or ciyil conſtitution for each particularly confidered, No 
' Jociety can ſubſiſt without a form of government. The united 
firength of individuals, as Gravina well obſerves, conſtitutes what we 
call the body politic, | | 
The general ſtrength may be in the hands of a ſingle perſon, or 
of many. Some think that nature having eſtabliſhed paternal au- 
thority, the moſt natural government was that of a ſingle perſon. 
But the ny of paternal authority proves nothing. For if the 
wer of a father be relative to a ſingle government, that of 
rothers after the death of a father, and that of couſin germans 
after the deceaſe of brothers, refer to a government of many. 
— a power neceſſarily comprehends the union of ſeveral 
es. 
23 1 Wo. it = * the * FRE conformable to po 

e, is that Which beſt agrees with the humour and diſpoſition 

the people, in whoſe favour it is eſtabliſhed, 3 The 
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The ſtrength of individuals cannot be united without a con - 
Junction of all their wills. The conjunction of thoſe wills, as Gravina 
again very juſtly obſerves, is what ave call the c1v1L STATE. 

Law in general is human reaſon, inaſmuch as it governs all the 
inhabitants of the earth; the political and civil laws of each nation 
— 1 be only the particular caſes in which human reaſon is 
applied. | 
hey ſhould be adapted in ſuch a manner to the people for 
whom they are framed, that it is a great chance if thoſe of one 
nation ſuit another. 

They ſhould be relative to the nature and principle of each 
government; whether they form it, as may be ſaid of politic laws ; 
or whether they ſupport it, as in the caſe of civil inſtitutions. 

They ſhould be relative to the climate of each country, to the 
quality of its ſoil, to its ſituation and extent, to the principal 
occupation of the natives, whether huſbandmen, huntſmen, or 
ſhepherds: they ſhould have a relation to the degree of liberty 
which the conſtitution will bear; to the religion of the inhabitants, 
to their inclinations, riches, numbers, commerce, manners, and 
cuſtoms. In fine, they have relations to each other, as alſo to their 
Origin, to the intent of the legiſlator, and to the order of things on 
which they are eſtabliſhed ; in all which different lights they ought 
to be conſidered. 

This is what I have undertaken to perform in the following 
work. 'Theſe relations I ſhall examine, ſince all theſe together 
conſtitute what I call the Spirit of Laws. 

I have not ſeparated the political from the civil inſtitutions : for 
as I do not pretend to treat of laws, but of their ſpirit; and as this 
2 conſiſts in the various relations which the laws mey have to 

ifferent objects, it is not ſo much my buſineſs to follow tae natural 
order of laws, as that of theſe relations and objects. 

I ſhall firſt examine the relations which laws have to the nature 
and principle of each government; and as this principle has a 
ſtrong influence on laws, I ſhall make it my ſtudy to underſtand it 
thoroughly; and if I can but once eftabliſh it, the laws will ſoon 
appear to flow from thence as from their ſource. I ſhall proceed 
afterwards to other more particular relations, 
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OF LAWS DIRECTLY DERIVED FROM THE NATURE 
OF GOVERNMENT. 


CAT. I. Of the Nature of three different Governments. 


HERE are three ſpecies of government; republican, mo- 
| narchical, and deſpotic. In order to diſcover their nature, it 
3s ſufficient to recollect the common notion, which ſuppoſes three 
definitions, or rather three facts: that a republican government is 
that in which the body, or only @ part of the people, is poſeſſed of the 
fupreme power : monarchy, that in which a fingie perſon governs by 
Axt and eftabliſhed laws : a deſpotic government, that in which a fingle 
perfor directs every thing by his own awill and caprice. | 
This is what I call the nature of each government; we muſt 
now inquire into thoſe laws which directly conform to this nature, 
and conſequently are the fundamental inſtitutions. 


Cuay. II. Of the Republican Government, and the Laws relative 


to Democracy. 
WHEN the body of the people is poſſeſſed of the ſupreme 
power, this is called a democracy. When the ſupreme power 

is lodged in the hands of a part of the people, it is then an 
ariſtocracy. | 

In a democracy the people are in ſome reſpects the fovereign, 
and in others the ſubject. . 

There can be no exerciſe of ſovereignty but by their ſuffrages, 
which are their own will; now the ſovereign's will is the ſovereign 
himſelf. The laws therefore which eſtabliſh the right of ſuffrage, 
are fundamental to this government. And indeed it is as important 
to regulate in a republic, in what manner, by whom, to whom, and 
concerning what, ſuffrages are to be given, as it is in a monarchy 
to know who is the prince, and after what manner he ought to 

vern. 

Libanius (e) ſays, that at Athens, a ranger, who intermeddled in 
. the afſemblics of the people, was puniſhed with death. This is becauſe 
ſuch a man uſurped the rights of ſovereignty. 
It is an eſſential point to fix the number of citizens who are to 
form the public aſſemblies; otherwiſe it would be uncertain whether 
the whole, or only a part of the people, had given their votes. At 
Sparta the number was fixt to ten thouſand. But Rome, deſigned 
by providence to riſe from the weakeſt beginnings to the higheſt 
pitch of grandeur ; Rome, doomed to experience all the viciſſitudes 
of fortune; Rome, who had ſometimes all her inhabitants without 


(e) Declam. 17. & 28. 
| . bir 
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her walls, and ſometi all Italy, and a conſiderable part of the 
Id within them: Rome, I fay, never fixed the number (4); and 
this was one of the principal cauſes of her ruin. 

The people, in whom the ſupreme power reſides, ought to have 
the management of every thing within their reach ; what exceeds 
their abilities, maſt be conducted by their miniſters, 

But they cannot properly be ſaid to have their miniſters, without 
the power of nominating them: it is therefore a fundamental 
maxim in this government, that the people ſhould chuſe their 
miniſters; that is, their magiſtrates. 

They have occaſion, as well as monarchs, and even more fo, to 
be directed by a council or ſenate, But to have a proper confidence 
in theſe, they ſhould have the chuſing of the members; whether 
the election be made by themſelves, as at Athens; or by-ſome 
magiſtrate deputed for that purpoſe, as on certain occaſions was 
cuſtomary at Rome. 

The people are extremely well qualified for chuſing thoſe whom 
they are to intruſt with part of their authority. They have only 
to be determined by things to which they cannot be ſtrangers, and 
by facts that are obvious to ſenſe. They can tell when a perſon 
has fought many battles, and been crowned with ſucceſs ; they are 
therefore very capable of electing a general. They can tell when 
a judge is aſſiduous in his office, gives general ſatisfaction, and has 
never been charged with bribery; this is ſufficient for chuſing a 
prætor. They are ſtruck wich the magnificence or riches of a 
fellow citizen; no more is requiſite for electing an edile, Theſe 
are facts of which they tie Ince better information in a public 
forum, than a monarch in his palace, But are they capable of 
conducting an intricate affair, of ſeizing and improving the oppor- 
tunity and critical moment of action? No; this ſurpaſſes their 
abilities. | 

Should we doubt of the people's natural capacity, in reſpect to 
the diſcernment of merit, we need only caſt an eye on the ſeries of 
ſurprizing elections made by the Athenians and Romans; which 
no one ſurely will attribute to hazard. 

We know, that though the people of Rome aſſumed to themſelves 
the right of raiſing — to public offices, yet they never would 
exert this power; and though at Athens the magiſtrates were allowed 
by the law of Ariſtides, to be elected from all the different claſſes of 
inhabitants, there never was a caſe, ſays Xenophon (e), that the 
common people petitioned for employments which could endanger 
either their ſecurity or their glory. | 

As moſt citizens have ſufficient abilities to chuſe, though unquali- 
fied to be choſen; ſo the people, though capable of calling others 
to an account for their adminiſtration, are incapable of conducting 
the adminiſtration themſelves. | 

'The public buſineſs muſt be carried on, with a certain motion, 
neither too quick nor too ſlow. But the motion of the people is 
always either too remiſs or too violent. Sometimes with a hundred 
thouſand arms they overturn all before them ; and ſometimes with 
a hundred thouſand feet they creep like inſets. 


(d) See the Conſiderations Ft the (e) Page 691, and 692, edit. Wechel. 

cauſes of the grandeur and decline of Ann. 1576. | 
the Romans. | 
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In a popular ſtate the inhabitants are divided into certain claſſes, 
It is in the manner of making this diviſion that great legiſlators have 
alized themſelves; and it is on this the duration and proſperity 
democracy have ever depended. | 
Servius Tullius followed the ſpirit of ariſtocracy in the diſtribu . 


tion of his claſſes. We find in Livy (/) and in Dionyſius Halicars 


naſſeus (g), in what manner he lodged the right of ſuffrage in the 
hands of the principal citizens, He had divided the people of Roms 
into a hundred and ninety-three centuries, which formed fix claſſes; 
and ranking the rich, who were in ſmaller numbers, in the firſt cen- 
turies ; thoſe 'in middling circumſtances, who were more nu- 
merous, in the next, he flung the indigent multitude into the laſt $ 
and as each century had but one vote, (+) it was property rather than 
numbers that decided the elections. | 
Solon divided the people of Athens into four claſſes. In this he 
was directed by the ſpirit of democracy, his intention not being to 
fix thoſe who were to chuſe, but ſuch as were eligible ; therefore 
leaving to every citizen the right of election, he made (i) the 
judges-eligible from each of thoſe four claſſes ; but the magiſtrates 
he ordered to be choſen only out of the firſt three, confiſting of per- 
ſons of eaſy fortunes. | | 
As the diviſion of thoſe who have a right of ſuffrage, is a funda. 
mental law in republics; the manner alſo of giving this ſuffrage is 
another fundamental. 
+ The ſuffrage by lot is natural to democracy; as that by choice is 


. to ariſtocracy. 


The ſuffrage by lot is a method of electing that offends no one; 
but animates citizen with the pleaſing hope of ſerving his 
country. 
Vet as this method is in itſelf defective, it has been the endea- 
your of the moſt eminent legiſlators to regulate and amend it. 
Solon made a law at Athens, that military employments ſhould 
be conferred by choice; but that ſenators and judges ſhould be 
elected by lor. | 

The ſame legiſlator ordained, that civil magiſtracies, attended with 
great expence, ſhould be-giyen by choice; and the others by lot. 
In der however to amend the ſuffrage by lot, he made a rule, 
that none but thoſe who preſented themſelves ſhould be elected; 
that the perſon elected ſhould be examined by judges (4), and 
that every one ſhould have a right to accuſe him, if he were 
unworthy of the office (/): this participated at the ſame time of 
the ſuffrage by lot, and of that by choice. When the time of their 
magiſtracy was expired, they were obliged to ſubmit to another 
judgment in regard to their conduct. Perſons utterly unqualified, 
muſt have been extremely backward in giving in their names to be 
drawn by lot. | | 


77 ) 1 1. 6 * A the oration of Demoſthenes 
* Ib. 4. art. 15, ; alſa legat. and the oration againſt 
8 See in the Conſiderations on the ad - 


eauſes of the grandeur and decline of the () They uſed even to draw two 
Romans, chap. 9. how this ſpirit of tickets for each place, one which gave 
Servius Tullius was preſerved in the the place, and the other which named 
republic. ; the perſon who was to ſucceed, in caſe 
(i) Dionyſiug Halicarn. eulogium of the firſt was rejected. | 
Iſocrates, p. 67. tom. 2. edit, Wechel, © © | 
ollux, J. 8, C, 19. att, 130. 4 
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The law which determines the manner of giving ſuffrage, is 
kkewiſe fundamental in a democracy. It is a queſtion of ſome 
importance, whether the ſuffrages —— be public or ſecret; 
Cicero obſerves (), that the laws () Which rendered them ſecret 
towards the cloſe of the republic, were the cauſe of its decline. 
But as this is differently practiſed in different republics, I ſhall offer 
here my thoughts concerning this ſubject. 
The people's ſuffrages ought doubtleſs to be public (o); and this 
- ſhould be conſidered as a fundamental law of democracy. The 

lower claſs ought to be directed by thoſe of higher rank, and re- 
—_ within bounds by the gravity of eminent perſonages. Hence, 

y rendering the ſuffrages ſecret in the Roman republic, all was 
Joſt; it was no longer poſlible to direct a populace that ſought its 
own deſtruction. But when the body of the nobles are to vote in 
an ariſtocracy (y); or in a democracy, the ſenate (2); as the bu- 
ſineſs is then only to prevent intrigues, the ſuffrages cannot be 
too ſecret. | 

Intriguing in a ſenate is dangerous; dangerous it is alſo in a bod 

of nobles; but not ſo in the people, whoſe nature is to act — 
paſſion. In countries where they have no ſhare in the govern- 
ment, we often ſee them as much inflamed on the account of an 
actor, as ever they could be for the welfare of the ſtate. The 
misfortune of a republic is, when intrigues are at an end; which 

happens when the people are gained by bribery and corruption : in 
this caſe they grow indifferent to public affairs, and avarice be- 
Comes their predominant paſſion. Unconcerned about the govern- 
ment, and every thing belonging to it, they quietly wait for 
their hire. | 

It is likewiſe a fundamental law in democracies, that the people 
ſhould have the ſole power to enact laws. And yet there are a 
thouſand occafions on which it is neceſſary the ſenate ſhould have 
a power of decreeing; nay it is frequently proper to make ſome 
trial of a law before it is eftabliſhed. The conſtitutions of Rome 
and Athens were excellent. The decrees of the ſenate (r) had the 
force of laws for the ſpace of a year; but did not become perpetual 
till they were ratified by the conſent of the people. 


Cn. III. Of zhe Laaws relative to the Nature of Ariſtocracy. 


I N an ariſtocracy the ſupreme power is lodged in the hands of a 

certain number of perſons. Theſe are inveſted both with the 
legiſlative and executive authority; and the reſt of the people 
are, in reſpect to them, the ſame as the ſubjects of a monarchy 


in regard to the ſovereign. - 
They do not vote here by lot, for this would be productive of 


inconveniencies only. And indeed, in a government where the moſt 


() Lib. 1. & 3. de Leg. (p) As at Venice. 

(n) They were called Leges Tabu- (9) The thirty tyrants at Athens or- 
lares ; two tablets were preſented to each dered the ſuffrages of the Areopagites to 
citizen, the firſt marked with an A, for be public, in order to manage them as 
gAntiquo, or I forbid it; and the other they pleaſed. Lyfias orat. contra Agerat. 
with an U and an R, for Ut; Rogas, or cap. 8. 

Be it as you deſire. (r) See Dionyſ. Halicarn. lib. 45 

() At Athens, the people uſed to & ge 
Kft up their hands, | a LEON 
& mortifying 


. people (5), gives them a certain influence in 
— their whole proſperity is derived. 


* 


1 
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ti diſtinctions are already eſtabliſhed, though they were to 
be choſen by lot, fill they would not ceaſe to be odious; it is the 
nobleman they envy, and not the magiſtrate. 
When the nobility are numerous, there muſt be a ſenate to regu- 
late the afairs which the body of nobles are incapable of deciding, 
and to prepare others for their deciſion. In this caſe it may be 
Aid, that the ariſtocracy is in ſome meaſure in the ſenate, the 
democracy in the body of the nobles, and the people are a 


4 her. : ' ' 
I would be a very happy thing in an ariſtocracy, if the people, 
in ſome meaſure, could raiſed from their ſtate of annihilation, 
Thus at Genoa the bank of St. George r adminiſtered by the 
e government, from 


The ſenators ougbt by no means to have a right of naming their 
own members; for this would be the only way to perpetuate abuſes. 
At Rome, which in its early years was a kind of ariſtocracy, the 
ſenate did not fill up the vacant places in their own body; the new 
members were nominated by the (7) cenſor s. h 

In a republic, the ſudden rife of a private citizen to exorbitant 
power uces monarchy, or ſomething more than monarchy: 
Ja the latter the laws have provided for, or in ſome meaſure adapted 
themſelves to, the conſtitution ; and the principle of government 
cheeks the monarch: but in a republic, where a private citizen has 
obtained an exorbitant power (#), the abuſe of this power is much 
greater, becauſe the laws foreſaw it not, and conſequently made no 
proviſion againſt it. a | 

There is an exception to this rule, when the conſtitution is ſuch 
as to have immediate need of a magiſtrate inveſted with an exorbi- 
tant r. Such was Rome with her dictators, ſuch is Venice with 
her inquiſitors ; theſe are formidable magiſtrates, who reſtore, 
as it were by violence, the ſtate to its liberty. But how comes it 
that theſe magiſtracies are ſo very different in theſe two republics ? 


It is becauſe Rome ſ the remains of her ariſtocracy againſt 


the e; whereas Venice employs her ſtate inquiſitors to main- 
tain her ariſtocracy againſt the nobles. The conſequence was, that 
at Rome the dictatorſhip could be only of a ſhort duration, as the 

people act through paſſion and not with deſign. It was neceſlary 
that a magiſtracy of this kind ſhould be exerciſed with luſtre and 
pomp, the bufineſs being to intimidate, and not to puniſh the mul. 
titude. It was alſo proper that the diftator ſhould - created only 
for ſome particular affair, and for this only ſhould have an unli- 
mited authority, as he was always created upon ſome ſudden emer. 
gency. On the contrary, at Venice they have occafion for a per- 
manent magiſtracy; for here it is that ſchemes may be ſet on foot, 
continued, ſuſpended, and reſumed ; that the ambition of a ſingle 
perſon becomes that of a family, and the ambition of one family 
that of many. They have occaſion for a ſecret magiſtracy, the 
crimes they puniſh being hatched in ſecrecy and ſilence. This 


(s) See Mr, Addiſon's Travels to (z) This is what ruined the republis 

Italy. 75 | of Rome. Set Conſiderations on the 
(% They were named at fir# by the cauſes of the grandeur and decline of 
af the Romans, 


magiſtracy 


bo 
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magiſtracy muſt have a general inquiſition, for their buſineſs is 

not to remedy known diſorders, but to prevent the unknown. In 

a word, the latter is deſigned to puniſh ſuſpected crimes ; whereas 
the former uſed: rather menaces than puniſhment. even for crimes 

that were openly avowed. Ly 

In all magiſtracies, the greatneſs of the power muſt be compen- 
ſated by the brevity of the duration. This moſt. legiſlators have 
fixed to a year; a longer ſpace would be dangerous, and a ſhorter 
would be contrary to the nature of government. For who is it 
that in the management even.of his domeſtic affairs would be thus 
confined? At Raguſa (v), the chief magiſtrate of the republic 
is changed every month, the other ofticers every week, and the 
governor of the caſtle every day. But this can take place only in 
a ſmall republic environed (ww) by formidable powers, who might 
eaſily corrupt ſuch petty and inſignificant magiſtrates. 4 

The beſt ariſtocracy is that in which thoſe who have no ſhare in 
the legiſlature are ſo few and inconſiderable, that the governing 
party have no intereſt in oppreſſing them. Thus when (x) Anti- 
pater made a law at Athens, that whoſoever was not worth two 
thouſand drachms ſhould have no power to vote, he formed by this 
method the beſt ariſtocracy poſſible; becauſe this was fo ſmall a 
ſum, as excluded very few, and not one ef any rank or confideration 
in the city. 

Ariftocratical fam. tes ought therefore, as much as poſſible, to 
level themſelves in appearance with the people. The more an 
ariſtocracy borders on democracy, the nearer it approaches to per- 
fection: and, in proportion as it draws towards monarchy, the 
more it is imperfect. | 

But the moſt imperfect of all, is that in which the part of the 
people that obeys, is in a ſtate of civil ſervitude to thoſe who! com- 
mand; as the ariſtocracy. of Poland, where the peaſants are flaves 
to the nobility, | Key 14 Tt 


Car. IV, Of the Relation of Laws to the Nature of monarchical 


Government. 
T HE intermediate, ſubordinate, and dependent —— eonſti- 
tute the nature of monarchical government: I mean of that 


in which a ſingle perſon governs by fundamental laws. I ſaid, the 
intermediate, ſubordinate and dependent powers. And indeed, in 
monarchies the prince is the ſource of all power political and civil. 
Theſe fundamental laws neceſſarily ſuppoſe the intermediate chan- 
nels through which the power flows: for if there be only the mo- 
mentary and capricious will of a {ſingle 2 to govern the 
ſtate, nothing can be fixed, and of courſe there is no funda- 
mental law. 

The moſt natural, intermediate and ſubordinate power, is that 
of the nobility. This in ſome meaſure ſeems to be eſſential to a 
monarchy, whoſe fundamental maxim is, no monarch, ns nobility ; 10 
nobility, no monarch ; but there may be a deſpotic prince. | 


(v) Tournefort's Voyages. (x) Diodorus, lib, 18. p. 601. Rho- 
(w) At Lucca the magiſtrates are doman's edition. ; 


choſen only for two moaths. 


Therg 
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There are men who have endeavoured in ſome countries in Eu- 
rope to ſuppreſs the juriſdiction of the nobility; not Re 
that they were driving at the very thing that was done by the par- 
liament of England. Aboliſh the privileges of the lords, the 
- clergy, and cities in a monarchy, and you will ſoon have a popular 
- Rate, or elſe a deſpotic government. : 
The courts of a conſiderable kingdom in Europe have, for many 
ages, been ſtriking at the patrimonial juriſdiction of the lords and 

rgy. We do not pretend to cenſure theſe ſage magiſtrates ; bur 
we Gs it to the public to judge how far this may alter the con- 
ſtitation. © + | 
Far am I from being — in favour of the privileges of 
"the clergy ; however, I ſhould be glad their juriſdiction were once 
fired. The queſtion is not, whether their juriſdiction was juſtly 
eſtabliſhed ; but whether it be really eſtabliſhed ; whether it con- 
ſtitutes a part of the laws of the country, and is in every reſpe& 
relative to thoſe laws: whether between two powers acknowledged 
independent, the conditions ought not to be reciprocal ; and whe- 
ther it be not equally the duty of a good ſubject to defend the 
prerogative of the prince, and to maintain the limits which from 
time immemorial he has preſcribed to his authority. 
Though the eccleſiaſtic power be ſo dangerous in a republic, yet 
it 1s extremely proper in a monarchy, eſpecially of the abſolute kind. 
What would become of Spain and Portugal ſince the ſubverſion 
of their laws, were it not for this only barrier againſt the incurſions 
of arbitrary power? A barrier ever uſeful when there is no other: 
for ſince a deſpotic government is productive of the moſt dread- 
ful calamities to human nature, the very evil that reſtrains it is be- 
neficial to the ſubject. | 
In the ſame manner as the ocean, threatening to overflow the 
whole earth, is ſtopped by weeds and pebbles that lie ſcattered along 
the ſhore ; ſo monarchs, whoſe power ſeems unbounded, are re- 
ſtrained by the ſmalleſt obſtacles, and ſuffer their natural pride to 
be ſubdued by ſupplication and prayer. 4 

The Engliſh, to favour their liberty, have aboliſhed all the in- 
termediate powers of which their monarchy was compoſed, They 
have a great deal of reaſon to be jealous of this liberty; were 
they ever to be ip unhappy as to loſe it, they would be one of the 
moſt ſervile nations upon earth. | 4 
Mr. Law, through ignorance both of a republican and monax- 
chical conſtitution, was one of the greateſt promoters of abſo- 
late power ever known in Europe. Beſides the violent and extra- 
ordinary changes owing to his direction, he would fain ſuppreſs 
all the intermediate ranks, and aboliſh the political commu- 
nities. He was diſſolving (5) the monarchy by his chimerical re- 
imburſements, and ſeemed as if he even wanted to redeem the 
conſtitution, 1 | 

It is not enough to have intermediate powers in a monarchy; there 
muſt be alſo a depoſitary of the laws. This depoſitary can only 
be the judges of the ſupreme courts of juſtice, who promulge the 
new laws, and revive the obſolete. The natural ignorance of the 


ene the coall- 
a himſelf grand maſter of the or- tution. m = 
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- nobility, their indolence, and contempt of civil government, re- 
quire there ſhould be a body inveſted with a af reviving and 
executing the laws, which would be otherwiſe buried in oblivion. 
The prince's council are not a proper depoſitary. They are na- 
gurally the depoſitary of the momentary will of the prince, and not 
of the fundamental laws. Beſides, the prince's council is conti- 
nually changing; it is neither permanent nor numerous, neither has 
it a ſufficient ſhare of the confidence of the people; conſequently 
it is incapable to ſet them right in difficult conjunctures, or to reduce 
them to proper obedience. 

Deſpotic governments, where there are no fundamental laws, 
have no ſuch kind of depoſitary. Hence it is that religion has ge- 
nerally ſo much influence in thoſe countries, becauſe it torms a kind 
of permanent depoſitary; and if this cannot be ſaid of religion, it 
may of the cuſtoms that are reſpected inſtead of laws. 


Cnaye.V. Of the Laws relative to the Nature of a Deſpotic 


Gopernment. 


PROM the nature of deſpotic power it follows, that the ſingle 


perſon, inveſted with this power, commits the execution of it 
alſo to a ſingle perſon. A man whom his ſenſes continually in- 
form, that he himſelf is _ thing, and his ſubjects nothing, is 
naturally lazy, voluptuous, and ignorant. In conſequence of this, 
he neglects the management of public affairs. But were he to 
commit the adminiſtration to many, there would be continual diſ- 


putes among them; each would form intrigues to be his firſt ſlave 3 


and he would be obliged to take the reins into his own hands. Ir 
is therefore more natural for him to reſign it to a vizir(z), and to 
inveſt him with the ſame power as himſelf. The creation of a 
vizir is a fundamental law of this government. 

It is related of a pope, that he had ſtarted an infinite number 
of difficulties againſt his election, from a thorough conviction of 
his incapacity. At — he was prevailed on to accept of the 

ontificate; and reſigned the adminiſtration entirely to his nephew. 
He was ſoon ſtruck with ſurprize, and ſaid, I fbould never have 
thought that theſe things were ſo eaſy. The ſame may be ſaid of 
the princes of the Eaſt, who, being educated in a priſon where 
eunuchs corrupt their hearts and debaſe their underſtandings, and 
where they are frequently kept ignorant even of their high rank; 
when drawn forth in order to be placed on the throne, they are 
at firſt confounded : but as ſoon as they have choſen a vizir, and 
abandoned themſelves in their ſeraglio to the moſt brutal paſſions, 


purſuing, in the midſt of a proſlituted court, every capricious extra- 


vagance; they could never have dreamt to find matters ſo eaſy. 

he more extenſive the empire, the larger the ſeraglio; and 
conſequently the more voluptuous the prince, Hence the more 
nations ſuch a ſovereign has to rule, the leſs he attends to the cares 
of government; the more important his affairs, the leſs he makes 
them the ſubje& cf his deliberations, 


(#®) The Eaſtern kings are never without vizirs, fays Sir John Chardin, 
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B O O K III. 


OF THE PRINCIPLES OF THE THREE KINDS OF 


© GOVERNMENT. 
——————— 0 — — — 
Cray. I. Difference between the Nature and Principle of Ce- 
52 X VErnment. 


F 


FTER having examined the laws relative to the nature of 
A each government, we muſt inveſtigate thoſe which relate to 


principle. 
There is this difference between (a) the nature and principle of 
vernment; that the former 1s that by which it is conſtituted, the 
latter that by which it is made to act. One is its particular ſtruc- 
ture, and the other the human paſſions which ſet it in motion. 
Now laws ought to be no leſs relative to the principle than to 
the nature of each government. We muſt therefore enquire into 
this principle, which ſhall be the ſubject of this third book. 


Cray. II. Of the Principle of different Government. 


HAVE already obſerved, that it is the nature of a republican 

government, that either the collective body of the people, or 
particular families, ſhould be poſſeſſed of the ſupreme power: of a 
monarchy, that the prince ſhould have this power, but in the 
execution of it ſhould be directed by eſtabliſhed laws : of a deſpotic 
government, that a ſingle perſon ſhould rule according to his own 
will and caprice. This enables me to diſcover their three prin- 
ciples ; which are naturally derived from thence. I ſhall begin 
with a republican government, and in particular with that of de- 


1 mocracy. 
ca. I. Of the Principle of Democracy. 
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88 > FHERE is no great ſhare of probity neceſſary to ſupport a 
x monarchical or deſpotic government. The force of laws in 
one, and the prince's arm in the other, are ſufficient to direct and 
maintain the whole. But in a popular late, one ſpring more is 
neceſſary, namely, wirtue. 7, 3-5 
What I have here advanced, is confirmed by the unanimous 
teſtimony of hiſtorians, and is extremely agreeable to the nature 
of things. For it is clear, that in a monarchy, where he who 
commands the execution of the laws, generally thinks himſelf 
above them, there is leſs need of virtue than in a popular govern- 


(a) This is a very important diſtinc- conſequences ; for it is the key of an 
den, from whenes I ſhall draw many infinite number of laws, 
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ment, where the perſon entruſted with the execution of the laws, 
is ſenſible of his being ſubject to their direction. 
Clear it is, alſo, that a monarch, who through bad advice or 
indolence ceaſes to enforce the execution of the laws, may eaſily 
ir the evil; he has only to follow other advice; or to ſhake of 
this indolence. But when, in a popular government, there is a 
ſuſpenſion of the laws, as this can proceed only from the corruption 
of the republic, the tate is certainly undone. 

A very droll ſpeftacle it was in the laſt century to behold the 
impotent efforts of the Engliſh towards the eſtabliſhment of demo- 
cracy. As they who had a ſhare in the direction of public affairs 
were void of virtue ; as their ambition was enflamed by the ſucceſs 
of the moſt daring of their members (5) ; as the prevailing parties 
were ſucceſſively animated by the ſpirit of faction, the government 
was continually changing: the people, amazed at ſo many revolu- 
tions, in vain attempted to ere a commonwealth. At th, 
when the country had under gone the moſt violent ſhocks, 
were obliged to have recourſe to the very government which they 
had ſo wantonly proſcribed. 

When Sylla thought of reftoring Rome to her liberty, this un- 
happy city was incapable of that blefling. She had only the feeble 
remains of virtue, which were continually diminiſhing : inſtead of 
being rouſed out of her lethargy, by Cæſar, Tiberius, Caius 
Claudius, Nero, Domitian, ſhe riveted every day her chains; if 
ſhe ſtruck ſome blows, her aim was at the tyrant, but not at the 
uſurpation. | 

The politic Greeks, who lived under a ot e ment, 
knew no other ſupport than virtue. The modern inhabitants of 
that country are entirely taken up with manufacture, commerce, 
finances, opulence, and luxury. 

When virtue is baniſhed, ambition invades the minds of thoſe 
who are diſpoſed to receive it, and avarice poſſeſſes the whole 
community. The objects of their deſires are changed; what they 
were fond of before, is become indifferent ; they were free, while 
under the reſtraint of laws, but they would fain now be free to act 
againſt law; and as each citizen is like a ſlave who has run away 
from his maſter, what was a maxim of equity, he calls rigour; 
what was a rule of action, he ſtiles conſtraint; and to precaution 
he gives the name of fear. Frugality, and not the thirſt of gain, 
now paſſes for avarice. Formerly the wealth of individuals coaſti- 
tuted the public treaſure; but now this is become the patrimony of 
private perſons. The members of the commonwealth riot on the 

ublic ſpoils, and its ftrength is only the power of a few, and the 
n of many. 

Athens was poſſeſſed of the ſame number of forces, when ſhe 
triumphed. ſo gloriouſly, and when with ſo much infamy ſhe was 
enſlaved. She had twenty thouſand citizens (c), when ſhe defended 
the Greeks againſt the Perfians, when ſhe contended for empire 
with Sparta, and invaded Sicily. She had twenty thouſand when 
Demetrius Phalereus numbered them (4), as ſlaves are told by the 
head in a market-place, When Philip attempted to lord it over 


(5) Cromwell. thouſand citizens,ten thouſand ſtrangers, 
(e) Plutarch, life of Perieles, Plato and four hundred thouſand flaves. 30 
in Critia, ' Athenzvs, Book 6. N p 


Geece, 


(4) She bad at that time twenty · one 


Wan 
9 
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| 


Greece, and appeared at the gates of Athens „), the had eren 


then loſt nothing but time. We may ſee in Demoſthenes ho- 


difficult it was to awake her: ſhe dreaded Philip, not as the — 
of her liberty, but of her pleaſures (7). This famous city, whi 
had withſtood ſo many defeats, and after having been ſo often 
deſtroyed, had as often riſen out of her aſhes, was overthrown at 
Chæronea, and at one blow deprived of all hopes of reſource. 
What does it avail her, that Philip ſends back her priſoners, if he 
does not return her men? It was ever after as eaſy to triumph 
over the Athenian forces, as it had been difficult to ſubdue her 
virtue. a ; 
How was it poſſible for Carthage to maintain her ground? 
When Hannibal, upon his __y made prztor, endeavoured to 
hinder the magiſtrates from plundering the republic, did not they 
complain of him to the Romans ? Wretches, who would fain be 
_ citizens without a city, and beholden for their riches to their very 
deſtroyers! Rome ſoon inſiſted upon having three hundred of their 
8 citizens as hoſtages; ſhe obliged them next to ſurrender 
eir arms and ſhips; and then ſhe declared war (g). From the 
deſperate efforts of this defenceleſs city, one may judge of what 
= might have performed in her full vigour, and aſſiſted by 
tue. ; | : 


Car. IV. Of the Principle of Ariftocracy. 


A® virtue is neceſſary in a popular government, it is requiſite 
alſo under an ariſtocracy. True it is, that in the latter it is 
pot ſo abſolutely requiſite. | 4 

The people, who in reſpect to the nobility are the ſame as the. 
ſubjects with regard to a monarch, are reſtrained by their laws.— 
They have, therefore, leſs occaſion for virtue than the people in a 
democracy. But how are the nobility to be reſtrained ? They who 
are to execute the laws againſt their colleagues, will immediately 
perceive they are acting againſt themſelves. Virtue is therefore 
neceſſary in this body, from the very nature of the conſtitution. 

An ariſtocratical government has an inherent vigour, unknown. 
to democracy. The nobles form a body, who by their prerogative, 
and for their own particular intereſt, reſtrain the people; it is 
ſufficient, that there are laws in being to ſee them executed. 

But eaſy as it may be for the body of the nobles to reſtrain thę 


people, it is difficult to reſtrain themſelves (4). Such is the nature 
of this tonſtitution, that it ſeems to ſubject the very ſame perſons; 


to the power of the laws, and at the ſame time to exempt them. 
Now ſuch a body as this can reſtrain itſelf only two ways z. 
either by a very eminent virtue, which puts the nobility in ſome. 
meaſure on a level with the people, and may be the means of 
forming a great republic; or by an inferior virtue, which puts 
them at leaſt upon a level with one another, and on this their 
preſervation depends. 
(e) She had then twenty thouſand (g) This laſted three years. 
citizens. See Demoſthenes in Ariſtog. (6) Public crimes may be puniſhed, 
( if) They bad paſſed a law, which becauſe it is here a common concern; 
rendered it a capital crime for wy 


to propoſe applying the money 
for the theatres to military ferviers puniſh them. 


Moderation 


one but private crimes will go unpuniſhed, 
gyed becauſe it is the common intereſt not t@ 


% 
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Moderation is therefore the very ſoul of this government; a mo- 
deration I mean founded on virtue, not that which proceeds from 
indolence and puſillanimity. 


Cray. V. That Virtue is not the Principle of a monarchical 


* Gower uament. 


JN monarchies, policy effects great things with as little virtue 


as poſſible. Thus in the niceſt machines, art has reduced the 
number of movements, ſprings, and wheels. : 

The ſtate ſubſiſts independant of the love of our country, of 

the thirſt of true glory, of ſelf-denial, of the ſacrifice of our 


' deareſt intereſts, and of all thoſe heroic virtues which we admire in 


the ancients, and to us are known only by ſtory. 

The laws ſupply here the place of thoſe virtues; they are by 
no means wanted, and the ſtate diſpenſes with them: an action 

rformed here in ſecret is in ſome meaſure of no conſequence. 

Though all crimes be in their own nature public, yet there is a 
diſtinction between crimes really public, and thoſe that are private, 
which are ſo called, becauſe they are more injurious to individuals 
than to the community, - 

Now in republics private crimes are more public, that is, they 
attack the conſtitution more than they do individuals; and in mo- 


narchies, public crimes are more private, that is, they are more 


prejudicial to private people than to the conſtitution. 

I beg that no one will be offended with what I have been ſay- 

ing 3 my obſcrvations are founded on. the unanimous ——_—_— of 

iſtorians. I am not ignorant that virtuous princes are no ſuch 
very rare inſtance ; but 1 to affirm, that in a monarchy it is 
extremely difficult for the people to be virtuous (i). 

Let us compare what the hiſtorians of all ages have aſſerted con- 
cerning the courts of monarchs ; let us recollect the converſations 
and ſentiments of people of all countries in reſpect to the wretched 
character of courtiers ; and we ſhall find, that theſe are not airy 


| ſpeculations, but truths confirmed by a ſad and melancholy ex- 


rience, 
* in idleneſs; meanneſs mixed with pride; a deſire of 
riches without induſtry; averſion to truth; flattery, perfidy, vio- 
lation of engagements, contempt of civil duties, fear of the 
Prince's virtue, hope from his weakneſs, but above all, a per 
tual ridicule caſt upon virtue, are, I think, the charateriſhcs by 
which moſt courtiers in all ages and countries have been conſtantly 
diſtinguiſhed. Now it is exceeding difficult for the leading men of 
the nation to be knaves, and the inferior ſort to be honeſt ; for the 
former to be cheats, and the latter to reſt ſatisfied with being 
only dupes. | | 

But 1 there ſhould chance to be ſome unlucky honeſt man (/ 
among the people, Cardinal Richelieu, in his political teſtament, 
ſeems to hint, that a prince ſhould take care not to employ 


(i) I ſpeak here of political virtue, virtue which relates to revealed truths. 
which is alſo moral virtue, as it is diret- This will appear better, Book V. ch. a. 
ed to the public good; very little of pri- (J) This is to be underſtood in the 
vate moral virtue, and net at all of that ſaks of the preceding note. 


& him, 


1 
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him (1). 80 true is it, that virtue is not the ſpring of this go- 
vernment! It is not indeed excluded, but it is not the ſpring of 


Cuar. VI. Tn what manner Virtue is ſapplied in a monurcbical 
Government. | 

Ur it is high time for me to have done with this ſubj ect, leſt 

I ſhould be ſuſpected of writing a ſatire againſt monarchical 

vernment. Far be it from me; if monarchy wants one ſpring, 

t is provided with another. Honor, that is, the prejudice of 

every perſon and rank, ſupplieth the place of the political virtue, of , 

which I have been 2 and 1s every where her repreſenta- 

tive: here it is capable of inſpiting the moſt gloribus actions, and, 

joined with the force of laws, may lead us to the end of govern- 
ment as well as virtue itſelf, 

Hence, in well-regulated monarchies, they are almoſt all good 

ſubjects, and very few good men; for to be a good man (7), a good 

intention is neceſſary (n); and we ſhould love our country not ſo 
much on our own account, as out of regard to the community. 


| Cnay. VII. Of the Principle of Monarchy. 

A Monarchical government ſuppoſeth, as we have ob- 
ſerved, pre- em̃inences and ranks, as likewiſe a noble deſcent. 

Now fince it is the nature of honor to aſpire to preferments and 

titles, it is properly placed in this government. | . 

Ambition is pernicious in a republic. But in a monarchy it has 
ſome good effects: it gives life to the N and is attended 
with this advantage, that it is no way dangerous, becauſe it may be 
continually checked. | 
It is wich this kind of government as with the ſyſtem. of the 
univerſe, in which there is a power that conſtantly repels all bodies 
from the center, and a power of gravitation that attrafts them to 
it. Honor ſets all the parts of the body politic in motion, and 
by its very action connects them; thus individual advances 
_ — while he only thinks of promoting his own 

re . 

True it is, that, philoſophically ſpeaking, it is a falſe honor 
which moves all che parts of the government; but even this falſe 
honor is as uſeful to the public, as true honor could poſfibly be to 
private people. | | 
Is it not a very great point, to oblige men to perform the moſt 
difficult actions, ſach as require an extraordinary exertion of forti- 
tude and reſolution, without any other recompence than that glory 
abd applauſe ? ; | f 
_ (k) We muſt not, ſays he, em ) This word gead man is underftoor 
people of mean Ae ln 2 0 Beten a political ſenſe only. 3 
rigid and moroſe. (=) See the note (i), p- 17- 
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CAT. VIII. That Honor is not the Principle of dgſpotie 
Government. © ; 


HN is far from being the principle of deſpotic govern- 
ment: mankind being here all upon a level, no one perſon can 
prefer himſelf to another; and as on the other hand they are all 
ſlaves, they can give themſelyes no ſort of preference. 

Befides, as honor has its laws and rules; as it knows not how 
to ſubmit; as it depends in a great meaſure on a man's own ca- 
price, and not on that of another perſon ; it can be found only 
in countries in which the conſtitution is fixed, and where they are 
governed by ſettled laws, 

How can deſpotiſm bear with honor? This glories in the con- 
tempt of life ; and that is founded in the power of taking it away. 
How can honor, on the other hand, bear with Jeſporiſm ? The 
former has its fixed rules, and peculiar caprices; but the latter 
is directed by no rule, and its own caprices are ſubverſive of all 
others. 3 25 

Honor therefore, a thing unknown in arbitrary governments, 
ſome of which have not even a proper word to expreſs it (n), is the 

revailing principle in monarchies ; here it gives life to the whole 
body politic, to the laws, and even to the virtues themſelves, 


CHAT. IX. Of the Principle of deſpotic Government, 


S virtue is neceſſary in a republic, and in a monarchy ho- 

nor, ſo fear is neceſſary in a deſpotie government: with re- 

gard to virtue, there is no occaſion for it, and honor would be ex- 
tremely dangerous. 

Here the immenſe power of the prince is devolved entirely upon 
thoſe whom he is pleaſed to intruſt with the adminiſtration, Per- 
ſons capable of ſetting a value upon themſelves, would be likely to 
create diſturbances. Fear muſt therefore depreſs their ſpirits, and 
extinguiſh even the leaſt ſenſe of ambition, 

A moderate government may, whenever it pleaſes, and without 
the leaſt danger, relax its ſprings. It ſupports itſelf by the laws, 
and by its own internal ſtrength, But when a deſpotic prince 
ceaſes one fingle moment to lift up his arm, when he cannot in- 
ſtantly demoliſh thoſe whom he has entruſted with the firſt employ- 
ments (o), all is over: for as fear, the ſpring of this government, 
no longer ſubſiſts, the people are left without a protector. 

It is probably in this ſenſe the Cadis maintained that the Grand 
Seignior was not obliged to keep his word or oath, when he limited 
thereby his authority (). | 

It is neceſſary that the people ſhould be judged by laws, and 
the great men by the caprice of the prince ; that the lives of the 
loweſt ſubject ſhould be ſafe, and the baſhaw's head ever in danger. 
We cannot mention theſe monſtrous governments without horror. 
The Sophi of Perſia, dethroned in our days by Mahomet the ſon 


() See Perry, p. 447. (f) Ricault en the Ottoman em- 
(e) As it often happens in a military Pire. | 
ariſtocracy. 
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of Miriveis, ſaw the conſtitution ſubverted before this revolution, 
becauſe he had been too ſparing of blood (2). 


i 


Hiſtory informs us, that the horrid cruelties of Domitian ſtruck 
ſuch a terror into the governors, that the people recovered them- 
ſelves a little under his reign (r). Thus a torrent overflows one 
ſide of a country, and on the other leaves fields untouched, where 
the eye is refrethed by the proſpect of fine meadows. 


Cray. X. Difference of Obedience in moderate and deſpotic 


Governments. 


JN deſpotic ſtates, the nature of government requires the moſt 
paſſive obedience; and when once the prince's will is made known, 
it ought infallibly to produce its effect. N 
Here they have no limitations or reſtrictions, no mediums, terms, 
equivalents, or remonſtrances; no change to propoſe: man is a 
creature that blindly ſubmits to the abſolute will of the ſove- 
reign. | 

- a country like this they are no more allowed to repreſent their 
apprehenſions of a future danger, than to impute their miſcarriage 
to the capriciouſneſs of fortune, Man's portion here, like that of 
beaſts, is inſtinct, compliance, and puniſhment. 

Little does it then avail to plead the ſentiments of nature, filial 
reſpet, conjugal or parental tenderneſs, the laws of honor, or 
want of health ; the order is given, and that is ſufficient. 

In Perſia, when the king has condemned a perſon, it is no 
longer lawful to mention his name, or to intercede in his favour. 
Even if the prince were intoxicated, -or non compos, the decree 


- muſt be executed (6); otherwiſe he would contradict himſelf, and 


the law admits of no contradiction. This has been the way of 
thinking in that country in all ages: as the order which Aha- 
ſuerus gave, to exterminate the Jews, could not be revoked, they 
were — the liberty of defending themſelves. 

One thing, however, may be ſometimes oppoſed to the prince's 
will (7), namely, religion. They will abandon, nay they will ſlay 
a parent, if the prince ſo commands; but he cannot oblige them 


to drink wine. The laws of religion are of a ſuperior nature, be- 


euren 


cauſe they bind the ſovereign as well as the ſubject. But with 


reſpect to the law of nature, it is otherwiſe; the prince is no langer 


ſuppoſed to be a man. 

In monarchical and moderate ſtates, the r is limited by its 
very ſpring, I mean, by honor, which like a monarch reigns 
over the prince and his people. They will not alledge to their 
ſovereign the laws of religion ; a courtier would be apprehenſive of 
rendering himſelf ridiculous. But the laws of honor will be ap- 
pealed to on all occaſions, Hence ariſe the reſtrictions neceſſary 
to obedience ; honor is naturally ſubje& to whims, by which the 
ſubject's ſubmiſſion will be ever directed. 

Though the manner of obeying be different in theſe two kinds 


) See the hiſtory of this revolution (:) See Sir John Chardin. Z 
dy Father Ducerceau, (e] Ibid. a 

(r) His was a military conſtitution, 
which is one of the ſpeciet of deſpotis 


of 


- 
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of government, the power is the ſame. On which ſide ſoever the 
monarch turns, he inclines the ſcale, and is obeyed. The whole 
difference is, that in a monarchy the prince receives inſtruction, 
at the ſame time that his miniſters have greater abilities, and are 
more verſed in public affairs, than the miniſters of a deſpotic 
government. 


CHAT. XI. Refletions on the preceding Chapters. 


SU On are the principles of the three ſorts of government: 

which does not imply, that in a particular republic they actually 
are, but that they ought to be, virtuous: nor does it prove, that in 
a particular monarchy they are actuated by honor, or in a particular 
deſpotic government by fear; but that they ought to be directed 
by theſe principles, otherwiſe the government is imperfect. 


B O OK IV; 


"THAT THE LAWS OF EDUCATION OUGHT TO BE 
RELATIVE TO THE PRINCIPLES OF GOVERN- 
MENT. 


Cuar. I. Of the Laws of Education, 


78 laws of education are the firſt impreſſions we receive; 
and as they prepare us for civil life, every private famil 
ought to be governed by the plan of that great houſehold whic 
comprehends them all. | 

if the people in general have a principle, their conſtituent parts, 
that 1s, the ſeveral families, will have one alſo. The laws of 
education will be therefore different in each ſpecies of government; 
in monarchies, they will have honor for their object; in republics, 
virtue; in deſpotic governments, fear. 


CAP. II. OF Education in Monarc hies. 


IN monarchies the principal branch of education is not taught in 
colleges or academies. It commences, in ſome meaſure, at our 
ſetting out in the world; for this is the ſchool of what we call 
— — that univerſal preceptor which ought every where to be our 
uide. 3 
Here it is that we conſtantly hear three rules or maxims, viz. 
tbat wwe ſhould have a certain nobleneſs in our virtues, a kind of 
Frankne/s in our morals, and a particular politeneſs in our behaviour. 
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The virtues we are here taught, are leſs what we owe to others, 
than to ourſelves; they are not ſo much what draws us towards 
ſociety, as what diſtinguiſhes us from our fellow citizens. 

Here the actions of men are judged, not as virtuous, but as 
ſhining ; not as juſt, but as great; not as reaſonable, but as extra- 
ordinary. 5 | 

When honor here meets with any thing noble in our actions, 
it is either a judge that approves them, or a ſophiſter by whom 
they are excuſed. 

It allows of gallantry when united with the idea of ſenfible 
> pars or with that of conqueſt ; this is the reaſon why we never 
meet with ſo ſtrict a purity of morals in monarchies, as in re- 
publican governments. f 
It allows of cunning and craft, when joined with the notion of 
greatneſs of ſoul or importance of affairs; as, for inſtance, in 
politics, with whoſe fineſſes it is far from being offended. 

It does not forbid adulation, but when ſeparate from the idea 
of a large fortune, and connected only with the ſenſe of our mean 
condition. 8 F 

With regard to morals, I have obſerved, that the education of 
monarchies ought to admit of a certain frankneſs and open car- 
riage. Truth therefore in converſation is here a neceſſary point. 
But is it for the ſake of truth? by no means. Truth is requiſite 
only, becauſe a perſon habituated to veracity has an air of boldneſs 

. and freedom. And indeed, a man of this ftamp ſeems to lay a 
. ſtreſs only on the things themſelves, not on the manner in which 
they are received. ; 8 N Pros 
| Hence it is, that in proportion as this kind of frankneſs is 
commended, that of the common people is deſpiſed, which has 
: nothing but truth and fimplicity for its object. 

In fine, the education of monarchies requires a certain politeneſs 
of behaviour. Man, a ſociable animal, is formed to pleaſe in 
ſociety; and a perſon that would break through the rules of 
:decency, ſo as to ſnock thoſe he converſed with, would loſe the 

public eſteem, and become incapable of doing any good. 

But politeneſs, generally ſpeaking, does not derive its original 
from ſo pure a ſource. It riſes from a defire of diſtinguiſhing 
ourſelves, It 4s pride that renders us polite: we are flattered with 
being taken notice of for a behaviour that ſhews we are not of a 
mean condition, and that we have not been bred up with thoſe who 
in all ages are conſidered as the ſcum of the people. ; 

Politeneſs, in monarchies, is naturalifed at court. One man 
exceſſively great renders every body elſe little. Hence that regard, 
which is paid to our fellow ſubjeQs; hence that politeneſs, equally 
pleaſing to thoſe by whom, as to thofe towards whom, it is prac- 
nſed; becauſe it gives people to underſtand, that a perſon actually 
belongs, or at leaſt deſerves to belong, to the court. 

A court air conſiſts in quitting a real for a borrowed greatneſs. 

The latter pleaſes the courtier more than the former. It inſpires 

him with a certain diſdainful modeſty, which ſhews itſelf externally, 

but whoſe pride inſenſibly diminiſhes in proportion to its diſtance 

from the ſource of this greatneſs. | | 

| At court we find a delicacy of taſte in every thing, a delicacy 
- arising from the conſtant uſe of the ſuperfluities of fe, from the 
| a M | variety, 


. 
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variety, and a pag y the ſatiety of pleaſures, from the multiplici 
and « bs confuſion of fancies, which, if they are but — 
are ſure of being well received. nds Sole 
Theſe are the things which properly fall within the province 
of education, in order to form what we call a man of honor, a man 
poſſeſſed of all the qualities and virtues requiſite in this kind of 
government. 

Here it is that honor interferes with every thing, mixing even with 
people's manner of thinking, and directing their very principles. 

To this whimſical honor it is owing that the virtues are only 
juſt what it pleaſes; it adds rules of its own invention to eyery 
thing preſcribed to us; it extends or limits our duties according to 
its own fancy, whether they proceed from religion, politics, or 
morality. 

There is nothing ſo ſtrongly inculcated in monarchies, by the 
laws, by religion, and honor, as ſubmiſſion to the prince's will; but 
this very honor tells us, that the prince never ought to command a 
diſhonorable action, becauſe this would render us incapable of 
ſerving him, 

| on refuſed to aſſaſſinate the duke of Guiſe, but offered to 
fight him. After the maſſacre of St. Bartholomew, Charles IX. 
having ſent orders to the governors in the ſeveral provinces for 
the Hugonots to be murdered, viſcount Dorte, who commanded at 
Bayonne, wrote thus to the king, (a) Sire, among the inhabitants 
of this town, and your majeſty*s troops, I could not find ſo much as one 
 executioner ; they are honeſt citizens and brave ſoldiers, We jointly 
therefore beſeech your majeſty to command our arms and lives in things 
that are practicable. This great and generous ſoul looked upon a 
baſe action as a thing impoſſible. | SP, 

There is nothing that honor more ſtrongly recommends to the 
nobility, than to ſerve their prince in a military capacity. And 
indeed this is their favourite profeſſion, becauſe its dangers, its 
ſucceſs, and even its miſcarriages, are the road to grandeur, Yet 
this very law of its own making, honor chuſes to explain; and in 
caſe of any affront, it requires or permits us to retire, 

It inſiſts alſo that we ſhould be at liberty either to ſeek or to 
2 employ ments; a liberty which it prefers even to an ample 
ortune. 

Honor therefore has its ſupreme laws, to which education is 
obliged to conform (4). The chief of theſe are, that we are per- 
mitted to ſet a value upon our fortune, but are abſolutely forbidden 
to ſet ox upon our lives. i | | 

The ſecond is, that when we are raiſed to a poſt or preferment, 
we ſhould never do or Sum any thing, which may ſeem to imply 
that we look upon ourſelves as inferior to the rank we hold. 

The third is, that thoſe things which honor forbids, are more 
rigorouſly forbidden, when the laws do not concur in the prohibi- 
tion ; and thoſe it commands, are more ſtrongly inſiſted upon, when 
they happen not to be commanded by law. | 

(a) See D'Aubigny's hiſtory, a prejudice, which religion ſometimes 


(5) We mention here what actually endeavours to remove, and at other 
bs, and not what ought to be: honor is times to regulate, "ray 


C4 CHAPy 


24 Tus SPIRIT or LAWS. Boos IV. 


Cn. III. Of Education in a deſpotic Government. 


As education in monarchies-tends to raiſe and ennoble the mind, 
in deſpotic governments its only aim is to debaſe it. Here it 
muſt necefſarily be ſervile; even in power ſuch an education will be 
an advantage, becauſe every tyrant is at the ſame time a ſlave. 
Exceſſive obedience ſuppoſes ignorance in the perſon that obeys : 
the ſame it ſuppoſes in him that commands; for he has no occaſion 
to deliberate, to doubt, to reaſon ; he has only to will. 
In deſpotic ſtates, each houſe is a ſeparate government. As 
education therefore conſiſts chiefly in ſocial converſe, it muſt be 
here very much limited; all it does is to ſtrike the heart with fear, 
and to imprint on the underſtanding a very ſimple notion of a few 
principles of religion. Learning here proves dangerous, emulation 
fatal; and as to virtue, Ariſtotle cannot think there is any one 
virtue belonging to ſlaves (c) ; if fo, education in deſpotic countries 
is confined within a very narrow compaſs. | 
Here therefore education is in ſome meaſure needleſs: to give 
ſomething, one muſt take away every thing ; and begin with making 
a bad ſubjeR, in order to make a good ſlave. | 
For why ſhould education take pains in forming a citizen, 
only to make him ſhare in the public miſery ? If he loves his 
country, he will ftrive to relax the ſprings of government : if he 
miſcarties, he will be undone; if he ſucceeds, he muſt expoſe him- 
elf, the prince, and his country, to ruin. 


C Har. IV. Difference between the Effects of ancient and modern 
| Education. 


Ms of the ancients lived under governments that had virtue 

for their principle; and when this was in full vigour, they 
performed actions unuſual in our times, and at which our narrow 
minds are aſtoniſhed. 

Another advantage their education had over ours ; it never was 
effaced by contrary impreſſions. Epaminondas, the laſt year of his 
life, ſaid, heard, beheld, and performed the very ſame things, as at 
the age in which he received the firſt principles of his education. 

In our days we receive three different or contrary educations, 
namely, of our parents, of our maſters, and of the world. What 
we learn in the latter, effaces all the ideas of the former. This 
in ſome meaſure ariſes from the contraſt we experience between 
our religious and worldly engagements; a thing unknown to the 
ancients, 


Canary. V. Of Education in a republican Government. 


JT is in a republican government that the whole power of educa- 

tion is required. The fear of deſpotic governments naturally 
riſes of itſelf amidſt threats and puniſhments ; the honor of mo- 
narchies is favoured by the paſſions, and favours them in its 
turn: but virtue is a ſelf-renunciation, which is ever arduous and 


painful, 


(e) Polit. lib. 1. F 
This 


* 
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This virtue may be defined, the love of the laws and of our 
country. As ſuch love requires a conſtant preference of public to 
private intereſt, it is the ſource of all private virtues; for they are 
nothing more than this very preference itſelf. 

This love is peculiar to democracies. In theſe alone the 
vernment is intruſted to private citizens. Now government is like 
every thing elſe: to preſerve it, we muſt love it. | | 

Has it ever been heard that kings were not fond of monarchy, 
or that defpotic princes hated arbitrary power ? 

Every thing therefore depends on eſtabliſhing this love in a 


republic; and to inſpire it ought to be the principal buſineſs of 


education: but the ſureſt way of inſtilling it into children, is for 
parents to ſer them an example. | 
People have it generally in their power to communicate their 
ideas to their children'; bur they are ftill better able to transfuſe 
their paſſions. vo 

If it happens otherwiſe, it is becauſe the impreſſions made at 
home are effaced by thoſe they have received abroad. 

It is not the young people that degenerate: they are not ſpoilt 
till thoſe of maturer age are already ſunk into corruption. 


Cue. VI. Of ſome Inftlitutions among the Greeks. 


T HE ancient Greeks, convinced of the neceflity that people who 
live under a popular government ſhould be trained up to vir- 
tue, made very ſingular inſtitutions in order to inſpire it. Upon 
ſeeing in the life of Lycurgus the laws that legiſlator gave to the 
Lacedæmonians, I imagine I am reading the hiſtory of the Sevar- 
ambes. The laws of Crete were the model of thoſe of Sparta; 
and thoſe of Plato reformed them. N 
Let us reflect here a little on the extenſive genius with which 
thoſe legiſlators muſt have been endowed, to perceive, that by 
ſtriking at received cuſtoms, and by confounding all manner of 
virtues, they ſhould diſplay their wiſdom to the univerſe. Lycur- 
gus, by blending theft with the ſpirit of juſtice, the hardeſt ſervitude 
with exceſs of hberty, the moſt rigid ſentiments with the greateſt 
moderation, gave ſtability to his city. He ſeemed to deprive her 
of all reſources, ſuch as arts, commerce, money, walls : ambition 
prevailed __ the citizens without hopes of improving their 
fortune; they had natural ſentiments without the tie of a ſon, 
huſband, or father; and chaſtity was ſtript even of modeſty and 
ſhame. This was the road that led Sparta to grandeur and glory; 
and fo infallible were theſe inſtitutions, that it ſignified nothing to 
gain a victory over that republic, without ſubverting her polity (4). 
By theſe laws Crete and Laconia were governed, Sparta was 
the laſt that fell a prey to the Macedonians, and Crete to the 


Romans (e). The Samnites had the ſame inſtitutions, which fur- 


(d) Philopemen obliged the Lacedæe- /pomen. See Livy, book 
monians to change their manner of edu- (e) She defended her 
cating their children, being convinced, for the ſpace of thre 
that if he did not take this meaſure, g8th, ggth, and 100 
they would always be noted for their Florus's epitome. 
magnanimity. Plutarch, Life of Phi- reſiſtance than the g 
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niſhed thoſe very Romans with the ſubje& of four-and-twenty 


A character { extraordinary in the inſtitutions of Greece, has 
ſhewn itſelf lately in the dregs and corruption of modern times (g). 
A very honeſt legiſlator has formed a people, to whom probity | 
ſeems as natural as bravery to the Spartans. Mr. Penn is a real 
Lycurgus : and though the former made peace his principal aim, 
as the latter did war, yet they reſemble one another in the ſingular 
way of living to which they reduced their people, in the aſcendant 
hey had over free men, in the prejudices they overcame, and in 
the paſſions which they ſubdued, | BITE IC 
- Arthther example we have from 3 This has been the 
ſubject of an invidious charge againſt a iety that conſiders the 
—_— of commanding as the only happineſs in life : but it will 
be ever a glorious undertaking to render government ſubſervient 
to human happineſs (+). | 

I is glorious indeed for this Society to have been the firſt in 
pointing out to thoſe countries the idea of religion joined with that 
f humanity. By repairing the devaſtations of the Spaniards, ſhe 
has begun to heal one of the moſt dangerous wounds that the human 
ſpecies ever received. | 

An exquiſite ſenſibility to whatever ſhe diſtinguiſhes by the name 
of honor, joined to her zeal for a religion which is far more humbling 
in reſpec to thoſe who receive, than to thoſe who preach its doc- 
tribes, has ſet her upon vaſt undertakings, which ſhe has ac- 
compliſhed with ſucceſs. She has drawn wild le from their 
woads, ſecured them a maintenance, and clothed their nakedneſs ; 
and had ſhe only by this ſtep improved the induſtry of mankind, 
it would have been ſufficient to eternize her fame. 

They who ſhall attempt hereafter to introduce the like inſtitu- 
tions, muſt eſtabliſh the community of goods as preſcribed in Plato's 
republic ; that high reſpe& he required for the gods; that ſepara- 
tion from ſtrangers, for the preſervation of morals ; and an ex- 
tenfive commerce carried on by the community, and not by private 
citizens: they muſt give our arts without our luxury, and our wants 
without our deſires. 3 Mp 
They muſt proſcribe money, the effects of which is to ſwell peo- 
ple's fortunes beyond the bounds preſcribed by nature; to learn 
2 for no purpoſe what has been idly hoarded up; to 
| aply without end our deſires; and to ſupply the ſterility of nature, 
of whom we have reccived yery ſcanty means of inflaming our 
paſſions, and of corrupting each other. | 

„% The Epidamnians (2), perceiving their morals depraved 
« converiing with barbarians, choſe a magiſtrate for making all 
contracts and ſales in the name and behalf of the city. Commerce 
then dces not corrupt the conſtitution, and the conſtitution does not 
geprive the ſociety of the advantages of commerce. 


| . ) Florus, Jib. 1. mme uſe of fire-arms to defend them- 
5 = ct Romuli. 9 Cicero, ſel ves. | 
| e Indians of Paraguay do not (i) Plutarch, in his gueſtions concerning 
1 on any particular lord, they pay the Set aff * 


y a fafth of the taxes, and are allowed 
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nr. VII. In auhat Caſe theſe fngular Inflitutions may be of 


Service. 


INSTITUTIONS of this kind may be proper in republics, be- 
cauſe they have virtue for their principle ; but to excite men 
to honor in monarchies, or to imprint fear in deſpotic governments, 
leſs pains are neceſſary. 

Beſides, they cannot take place but in a ſmall flate (4), in which 
there is a poſſibility of a general education, and of training up the 
body of the people like a fingle family. 

The laws of Minos, of Lycurgus, and of Plato, ſuppoſe a particu- 
lar attention and care, which the citizens ought to have over one an- 
other's conduct. But an attention of this kind cannot be expected 
in the confuſion, and multitude of affairs in which a large nation 
is intangled. | 
- In inſtitutions of this kind, money, as we have above obſerved, 
mult be baniſhed, But in great ſocieties, the multiplicity, variety, 
embarraſſment, and importance of affairs, as well as the facility of 

urchaſing, and the ſlowneſs of exchange, require a common mea- 

þ In order to extend or ſupport our power, we mutt be poſ- 
ſeſſed of the means to which, by the unanimous conſent of mankind, 

'this power is annexed. 


CHAT. VIII. Explication of a Paradox of the Ancients, in 
reſpe& to Manners. 


THAT judicious writer, Polybius, informs us, that muſic was 

neceſſary to ſoften the manners of the Arcadians, who lived 
in a cold gloomy country; that the inhabitants of Cynete, who 
ſlighted muſic, were the cruelleſt of all the Greeks, and that no 
other town was ſo immerſed in luxury and debauch. Plato is not 
afraid to affirm, that there is no poſlibility of making a change in 
mulic, without altering the frame of government. Ariſtotle, who 
ſeems to have written his politics, only in order to contradict Plato, 
agrees with him, notwithſtanding, in regard to the power and in- 
fluence of muſic over the manners of the people. This was alſo 
the opinion of Theophraſtus, of Plutarch (4), and of all the ancients; 
an opinion grounded on mature reflection; being one of the prin- 
ciples of their polity (. Thus it was, they enacted laws, and 
thus they required that cities ſhould be governed. 

This I fancy muſt be explained in the following manner. It is 
obſervable, that in the cities of Greece, eſpecially thoſe whoſe 
principal object was war, all lucrative arts and profeſhons were con- 
ſidered as unworthy of a freeman. Meft arts, ſays Xenophon (), 
corrupt and enerwate the bodies of theſe that exerciſe them; they oblige 
them to fit under a ſhade, or near the fire. They can find no leiſure, 


(k) Such as were formerly the cities and in his Republic, Book HI, Damon 
of Greece. will tell you, fays he, what ſounds are 
(7) Life of Pelopidas. capable of corrupting the mind with 
(m) Plato, in his fourth book of baſe ſentiments, or of inſpiring the con- 
laws, ſays, that the præfectures of mu- trary virtues. 
fic and gymnic exerciſes are the moſt (n) Book 5th of memorable ſayings. 


mportant employments in the city; 
either 
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either for their friends, or for the republic. It was only by the 
corruption of ſome democracies that artiſans became freemen, 
This we learn from Ariſtotle (o), who maintains, that a well-re- 
gulated republic will never give them the right and freedom of the 
i ( 5 Y lv | © 
po; AE was likewiſe a ſervile profeſſion, and generally prac- 
- tifed by the inhabitants of conquered countries, ſuch as the Helotes 
among the Lacedzmonians, the Periecians among the Cretans, the 
Peneſtes among the Theſſalians, and other conquered (r) people in 
-other republics, | 
In fine, every kind of low commerce (-) was infamous among 
the Greeks; as it obliged a citizen to ſerve and wait on a ſlave, 
on a lodger, or a ſtranger. This was a notion that claſhed with 
the ſpirit of Greek liberty; hence Plato (7) in his laws orders a 
— * to be puniſhed if he attempted to concern himſelf with 
trade. 
Thus in the Greek republics the magiſtrates were extremely em- 
barraſſed. They moods not have the citizens apply themſelves 
to trade, to agriculture, or to the arts; and yet they would not have 
them idle (2). They found therefore employment for them in 
gymnic and military exerciſes; and none elſe were allowed by their 
inſtitution (x). Hence the Greeks muſt be confidered as a ſociety 
of wreſtlers and boxers. Now theſe exerciſes having a natural 
tendency to render people hardy and fierce, there was a neceſſity 
for tempering them with others that might ſoften their manners (). 
For this purpoſe, muſic, which influences the mind by means of 
the corporeal organs, was extremely proper. It is a kind of a me- 
dium between manly exerciſes which 3 the body, and ſpecula- 
tive ſciences which are apt to render us unſociable and ſour. It 
| cannot be ſaid that muſic inſpired virtue, for this would be incon- 
3 ceivable: but it prevented the effects of a ſavage inſtitution, and 
| enabled the ſoul to have ſuch a ſhare in the education, as it could 
never have had without the aſſiſtance of harmony. | 
Let us ſuppoſe among ourſelves a ſociety of men, ſo paſſionately «+ 
fond of hunting, as to make it their ſole employment : they would 
doubtleſs contract thereby a kind of ruſticity ard fierceneſs, But 
if they happen to imbibe a taſte for muſic, we ſhould quickly perceive 
a ſenſible difference in their cuſtoms and manners. In ſhort, the 
exerciſes nſed by the Greeks could raiſe only one kind of paſſions, 
via. fierceneſs, indignation, and cruelty, But muſic excites all 
theſe; and is likewiſe able to inſpire the ſoul with a ſenſe of pity, 


5 Polit. book 3. chap. 4. 

(2) Diophantes, ſays Ariſtotle, Polit. 
ch. 7. made a law formerly at Athens, 
that artiſans ſhould be ſlaves to the 
republic. 

(r) Plato likewiſe and Ariſtotle re- 
quire ſlaves to till the land, Laws, Book 
V. Polit. Beok VII. c. 10. True it is, 
that agriculture was not every where 
exerciſed by ſlaves; on the contrary, 
Ariſtotle obſerves, the beſt republics 


come democratical : for in earlier times 
the cities of Greece were ſubjeQ to an 
ariſtocratic goyernment, 

(s) Cauponatio. 

(t) Book 2. 

(2) Ariſt. Polit. lib. 10. 

(*) Ars corporum exercendorum gym- 
naſtica, variis certaminibus terendorum 
pœdotribica. Arift, Polit. I. 8. c. 3. 

(y) Ariſtotle obſerves, that the chil- 
dren of the Lacedzmonians, who began 


were thoſe in which the citizens them- 
ſelves tilled the land: but this was 
brought about by the corruption of the 
ancient gorernments, which were be- 


* wo 


theſe exerciſes at a very tender age, 
contracted from thence too great a fero- 
city and rudeneſs of behaviour, Polit. 
lib. 8. c. 4. 
lenity, 
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lenity, tenderneſs, and love. Our moral writers, who declaim ſo 
vehemently againſt che ſtage, ſufficiently demonſtrate the power of 
muſic over the mind, | 

If the ſociety above-mentioned were to have no other muſic than 
that of drums, and the ſound of the trumpet, would it not be more 
difficult to accompliſh this end, than by the more melting tones 
of ſofter harmony ? the ancients were therefore in the right, when 
under particular circumſtances they preferred one mode to another 
in regard to manners. a 

But ſome will aſks, Why ſhould muſic be pitched upon preferable 
to any other entertainment? It is becauſe, of all ſenſible pleaſures, 
there is none that leſs corrupts the ſoul. We bluſh to read in Plu- 
tarch (z), that the Thebans, in order to ſoften the manners of 
their youth, authoriſed by law a paſſion which ought to be proſcrib4 
ed by all nations, | | 


(2) Life of Pelopidas. 
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THAT THE LAWS GIVEN BY THE LEGISLATOR 
OUGHT TO BE RELATIVE TO THE PRINCIPLE 
OF GOVERNMENT. 


>> ——— — 


Caae. I. Idea of this Book, 


HAT the laws of education ought to be relative to the 
principle of each government, has been ſhewn in the pre- 
ceding book. Now the ſame may be ſaid of thoſe which the legiſ- 
lator gives to the whole ſociety. The relation of laws to this prin- 
ciple, ftrengthens the ſeveral ſprings of government; and this prin- 
ciple derives from thence, in its turn, a new degree of vigour. 
And thus it is in mechanics, that action is always followed by 
reaction. 
Our deſign is to examine this relation in each government, be- 
ginning with the republican ſtate, whoſe principle 1s virtue. 


Char. Il. What is meant by Virtue in a Political State. 


VIRTUE in a republic is a moſt ſimple thing; it is a love of the 
| republic; it is a ſenſation, and not a conſequence of acquired 
knowledge : a ſenſation that may be felt by the meaneſt as well 
as by the higheſt perſon in the ſtate. When the common people 
adopt good maxims, they adhere to them ſteadier than thoſe we 
call gentlemen, It is very rare that corruption commences = 

| 8 
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the former: nay, they frequently derive from their imperfect light 
a ſtronger attachment to the eſtabliſhed laws and cuſtoms. y 
Ihe love of our country is conducive to a purity of morals, 
and the latter is again conducive to the former. The leſs we are 
able to ſatisfy our private paſſions, the more we abandon ourſelves 
to thoſe of a general nature. How comes it that monks are fo 
fond of their order? it is 'owing to the very cauſe that renders the 
order inſupportable. Their rule debars them of all thoſe things by 
which the ordinary paſlions are fed ; there remains therefore only 
this paſſion for the very rule that torments them. The more auſtere 
it is, that is, the more it curbs their inclinations, the more force it 
gives to the only paſſion left them, 


Cray. III. What is meant by a Love of the Republic in a | 


Democracy. 


A LOVE of the republic, in a democracy, is a love of the de- 
mocracy; as the latter is that of equality. 

A love of the democracy is likewiſe that of frugality. Since 
every individual ought here to enjoy the ſame happineſs and the 
ſame advantages, they ſhould conſequently taſte the ſame pleaſures 
and form the ſame hopes; which cannot be expected but from a 
general frugality. 

The love of equality in a democracy, limits ambition to the ſole 
deſire, to the ſole happineſs of doing greater ſervices to our coun- 
try than the reſt of our fellow citizens. They cannot all render 
her equal ſervices, but they all ought to ſerve her with equal ala- 
crity. At our coming into the world, we contract an immenſe debt 
to our country, which we can never diſcharge. 285 

Hence diſtinctions here ariſe from the principle of equality, 
even when it ſeems to be removed by ſignal ſervices or ſuperior 
abilities. g 

The love of frugality limits the de/ire c having to the ſtudy of 

rocuring neceſſaries to our family, and ſuperfluities to our country. 

iches give a power which a citizen cannot uſe for himſelf, for then 
he would be no longer equal. They likewiſe proture pleaſures 
which he ought not to enjoy, becauſe theſe would be alſo repugnant 
to the equality. 

Thus well-regulated democracies, by eftabliſhing domeſtic fru- 
gality, made way at the ſame time for public expences, as was 
the caſe at Rome and Athens, when magnificence and profuſion 
aroſe from the very fund of frugality. And as religion commands 
us to have pure and unſpotted hands when we make our offerings 
tothe gods, the laws required a frugality of life to enable them to 
be liberal to our country. | 

The good ſenſe and happineſs of individuals depend greatly on 
the mediocrity of their abilities and fortunes. Therefore, as a re- 
public, where the laws have placed many in a middling ſtation, is 
compoſed of wiſe men, it will be wiſely governed; as it is compoſed 


of happy men, it will be extremely happy. 
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Cnar. IV. In what manner the Lope of Equality and Frigality 
ts inſpired. 


T HE love of equality and of a frugal ceconomy is greatly excited 
by equality and frugality themſelves, in ſocieties, where both 
| theſe virtues are eſtabliſhed by law. ps 
In monatchies and deſpotic governments, no body aims at equa- 
lity ; this does not fo much as enter their thoughts; they all aſpire 
to ſuperiority. People of the very loweſt condition deſire to emerge 
from their obſcurity, only to lord it over their fellow ſubjects. 
It is the ſame with reſpe& to frugality. To love it, we muſt 
ractiſe and enjoy it, It is not thoſe who are enervated with plea- 
— that are fond of a frugal life; were this natural and common, 
Alcibiades would never have been the admiration of the univerſe. 
Neither is it thoſe who envy or admire the luxury of the great; 
ple that have preſent to their view none but rich men, or men 
miſerable like themſelves, deteſt their wretched condition, without 
loving or knowing the real rerm or point of miſery. 
A true maxim 1t is therefore,-that in order to love equality and 
frugality in a republic, theſe virtues muſt have been previouſly 
eſtabliſhed by law. | | 


CAT. V. In what manner the Laws eftabliſh Equality is 
a Democracy. 


GOME ancient legiſlators, as Lycurgus and Romulus, made an 

equal divifion of lands. A ſettlement of this kind can never 
take place but upon the foundation of a new republic; or when 
the old one is ſo corrupt, and the minds of the er are ſo diſpoſed, 
that the poor think themſelves obliged to demand, and the rich ob- 
liged to conſent to, a remedy of this nature. | 

If the legiſlator, in making a diviſion of this kind, does not enact 
laws at the ſame time to ſupport it, he forms only a temporary con- 
ſtitution; inequality will break in where the laws have not pre- 
cluded it, and the republic will be utterly undone. 

Hence, for the preſervation of this equality, it is abſolutely ne- 
ceſſary there ſhould be ſome regulation in reſpect to women's 
dowries, donations, ſucceſſions, whichentary ſettlements, and all 
other forms of contracting. For were it once allowed to diſpoſe 
of our property to whom and how we pleaſed, the will of each in 
dividual would difturb the order of the fundamental law. | 

Solon, by permitting the Athenians, upon failure of iſſue (a), 
to leave their eſtates to whom they pleaſed, acted contrary to the 
ancient laws, by which the eſtates were ordered to continue in the 
family of the teſtator (4) ; and even contrary to his own laws, for 
by aboliſhing debts, he had aimed at equality. 

The law which prohibited people's having two inheritances (c), 
was extremely well adapted for a democracy. It derived its ori- 
gin from the equal diſtribution of lands and portions made to each 


(a) Plutarch, life of Solon. tions of land and that of inheritances 
(5) Ibid. ſhould be always the lame, Ariſt. Polit. 
(e) Pbilolaus of Corinth made a law lib. 2, cap. 1a. | 

at Athens, that the number of the por- 
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citizen. The law would not permit a ſingle man to poſſeſs more 


than a ſingle portion, 


— 


From the ſame ſource aroſe thoſe laws by which the next rela- 
tion was ordered to marry the heireſs. This law was given to 
the Jews after the like diſtribution. Plato (4), who grounds his 
laws on this diviſion, made the ſame regulation, which had been 
received as a law by the Athenians. . 

At Athens there was a law, whoſe ſpirit, in my opinion, has not 
been hitherto rightly underſtood. It was lawful to marty a fiſter 
only by the father's fide, but it was not permitted to eſpouſe a 
ſiſter by the ſame venter (e). This cuſtom was originally owing 
to republics, whoſe ſpirit would not permit, that two portions of 
land, and conſequently two inheritances, ſhould devolve on the ſame 

ſon. A man who married his ſiſter only by the father's ſide, 
could inherit but one eſtate, namely, that of his father; but by 
eſpouſing his ſiſter by the ſame venter, it might happen that this 
ſiſter's father, having no male iſſue, might leave her his. eſtate, and 
conſequently the brother, who married her, might be poſſeſſed of 
two. ; 

Little will it avail to object what Philo ſays (J), that although 
the Athenians were allowed to marry a ſiſter by the father's fide, 
and not by the mother's, yet the contrary practice prevailed among 
the Lacedzmonians, who were permitted to eſpouſe a filter by the 
mother's fide, and not by the father's. For I find in Strabo (g), 
that at Sparta, whenever a woman was married to her brother, 


. ſhe had half his portion for her dowry. Plain it is, that this ſecond 


law was made, in order to prevent the bad conſequences of the 
former. That the eſtate belonging to the ſiſter's family might not 
devolve on the brother's, they gave half the brother's eſtate to the 
ſiſter for her dowry. 

Seneca (4), ſpeaking of Silanus, who had married his ſiſter, ſays, 
that the permiſſion was limited at Athens, but general at Alexandria. 
In a monarchical government there was very little concern about 
any ſuch thing as a diviſion of eſtates. | 

Excellent was that law, which, in order to maintain this diviſion 
of lands in a democracy, ordained, that a father, who had ſeveral 
children, ſhould pitch upon one of them to inherit” his portion (7), 
and leave the others to be adopted, to the end that the number 
of citizens might always be kept upon an equality with that of the 
diviſions, 

Phaleas of Chalcedon (4) contrived a very extraordinary me- 
thod of rendering all fortunes equal; in a republic where*there was 
the greateſt inequality. This was, that the rich ſhould give for- 
tunes with thejr daughters to the poor, but receive none themſelves; 
and that the — ſhould receive money for their daughters, inſtead 
of giving them fortunes. But I do not remember that a regulation 
of this kind ever took place in any republic. It lays the citizens. 


(4) Republic, book $, De ſpecialibus legibus que perti- 
(e) Cornelius Nepos in præſat. This nent ad præcepter Decalegi. 
cuſtom began in the earlieſt times. Thus (g) Lib. 10. . | 
Abraham ſays of Sarah, foe is my fiſter, (b) Athenis dimidium licet, Alexandria 
my father's daughter, but not my mother's. totum. Seneca de morte Clandii. 
he ſame reaſons occaſioned the eſta- (i) Plato has a law of this kind, lib. 
bliſhing the ſame law among different 3. leg. 
nations, h (+) Atiſtot. lib, 2. cap. 7. 


under 


— 
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under ſuch hard and oppreſſive conditions, as would make them 
deteſt the very equality which they deſigned to eſtabliſh. It is pro- 
per ſometimes that the law ſhould not ſeem to tend ſo directly to the 
end they propoſe. | 

Though real 9 be the very ſoul of a democracy, it is ſo 
difficult to eſtabliſh, that an extreme exactneſs in this reſpect would 
not be always convenient. Sufficient it is to eftabliſh a cenſus (/), 
which ſhould reduce or fix the differences to a certain, point: it is 
afterwards the buſineſs of particular laws to level as it were the ine- 
qualities, By the duties laid upon the rich, and by the eaſe afforded 
to the poor. It is moderate riches alone that can give or ſuffer 
this ſort of compenſations; for as to men of over-grown eſtates, 
every thing which does not contribute to advance their power and 
honor, is conſidered by them as an injury. 

All inequality in democracies ought to be derived from the nature 
of the government, and even from the principle of equality. For ex- 
ample, it may be apprehended that people who are obliged to live 
by their labour, would be too much impoveriſhed by a public em- 
ployment, or neglect the duties attending it; that artiſans would 
grow inſolent; and that too great a number of freemen would over- 
power the ancient citizens. In this caſe the equality (zz) in a demo- 
cracy may be ſuppreſſed, for the good of the ſtate. But this is 
only an apparent equality : for a man ruined by a public employ- 
ment would be in a worſe condition than his fellow citizens; and 
this ſame man, being obliged to negle his duty, would reduce the 
reſt to a worle condution than Uimlelf z and ſo on. | 


Crar. VI. In what manner the Laws engl to maintain Fru- 
gality in à Democracy, 


II is not ſufficient in a well regulated democracy; that the divi- 

ſions of land be equal; they ought alſo to be ſmall, as was 
cuſtomary among the Romans. God forbid,” ſaid Curius to his 
ſoldiers Ja), that a citizen ſhould look upon that as a ſmall piece of 
lang, which is /ufficient to maintain him: | 

As equality ot fortunes fupports frugality, ſo the latter maintains 
the former. Theſe things, though in themſelves different, are of 
ſuch a nature as to be unable to ſubſiſt ſeparately ; they recipro- 
cally act upon each other; if one withdraws itſelf from a demo- 
cracy, the other ſurely follows it. | 

True it is, that when a democracy is founded in commerce, pri- 
vate people may acquire vaſt riches without a corruption of morals. 
This is becauſe the foirit of commerce 1s naturally attended with 
that of frugality, economy, moderation, labour, prudence, tran- 
quillity, order, and rule. So long as this ſpirit ſubſiſts, the riches 
it produces have no bad effect. The miſchief is, when exceſſive 


(1) Solon made four claſſes; the firſt, (m) Solon excludes from public em- 
of thoſe who had an income of 500 ployments all thoſe of the fourth claſs. 
minas either in corn or liquid fruits ; () They inſiſted upon a larger divi- 
the ſecond, of thoſe who had 300, and fion of the conquered lands. Plutarch's 
were able to keep a horſe ; the third, of moral works, Lives of the ancieat Kings 
ſuch as had only 200; the fourth, of all and Commanders, 
thoſe who lived by their manual labour, 


D wealth 
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wealth deſtroys the ſpirit of commerce; then it is that the incon- 
veniencies of inequality begin to be felt. 

In order to ſupport this ſpirit, commerce ſhould be carried on 
by the principal citizens; this ſhould be their fole aim and 
ſtudy ; this the chief object of the laws: and theſe very laws, by 
dividing the eftates of individuals in proportion to the increaſe of 
commerce, ſhould ſet every poor citizen fo far at his eaſe, as to 
be able to work like the reſt; and every wealthy citizen in ſuch 
83 as to be obliged to take ſome pains either in pre- 

rving or acquiring a fortune. N 2 
It is an excellent law in a trading republic, to make an equal 

wifion of the paternal eſtate among the children. The con- 

quence of this is, that how great ſoever a fortune the father has 
made, his children, being not ſo rich as he, are induced to avoid 
luxury, and to work as he had done. I ſpeak here only of trading 
republics, for as to thoſe that have no commerce, the legiſlator 
muſt purſue quite different meafures (o). 
In Greece there were two ſorts of republics : the one military, 
hke Sparta; the other commercial, as Athens. In the former, 
the citizens were obliged to be idle; in the latter, endeavours were 
uſed to inſpire them with the love of induſtry and labour. Solon 
made idleneſs a crime, and inſiſted that each citizen ſhould give 
| p account of his manner of getting a livelihood, And indeed, 

n a well-regulated democracy, where people's expences ſhould ex- 
tend only to what is neceſſary, every one ought to have it; for 
how ſhould their wants be otherwiſe ſupplied ? 


Cnay, VII. Orber Methods of favouring the Principle of De- 


mocr arcy. _ 


AN equal diviſion of lands cannot be eſtabliſhed in all demo- 
cracies. There are ſome circumſtances in which a regu- 
lation of this nature would be impracticable, dangerous, and even 
ſubverſive of the conſtitution. We are not always obliged to 
proceed to extremes. If it appears that this diviſion of lands, 
Which was deſigned to preſerve the people's morals, does not 
ſuit with the democracy, recourſe muſt be had to other methods. 

If a permanent body be eſtabliſhed to ſerve as a rule and pattern 
of manners; a ſenate, to which years, virtue, gravity, and eminent 
ſervices procure admittance ; the ſenators, by being expoſed to 
public view like the ſtatues of the Gods, muſt naturally inſpire 
every family with ſentiments of virtue. , 

Above all, this ſenate muſt ſteadily adhere to the ancient in- 
Mitutions, and mind that the people and the magiſtrates never ſwerve 
from them. | 

The preſervation of the ancient cuſtoms is a very conſiderable 
point in reſpect to manners. Since a corrupt people ſeldom per- 
form any memorable actions, ſeldom eſtabliſh ſocieties, build cities, 
or enact laws; on the contrary, ſince moſt inſtitutions are derived 
from people whoſe manners are plain and ſimple; to keep up 
the 8 cuſtoms, is the way to preſerve the original purity of 
Morals. | | 


(s) In theſe the portions or fortunes of women ought to be very much limited, 
Beſides, 
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Befides, if by ſome revolution the ſtate has happened to aſſume 
a new form, this ſeldom can be effected without infinite pains and 
labour, and hardly ever by idle and debauched perſons. Even 
thoſe who had been the inſtruments of the revolution, were deſi- 
rous it ſhould be reliſhed, which is difficult to compaſs without good 
laws. Hence it is, that ancient inſtitutions generally tend to re- 
form the people's manners, and thoſe of modern date to corrupt 
them. In the courſe of a long adminiltration, the deſcent to vice 
is inſenſible; but there is no re- aſcending to virtue, without making 
the moſt generous efforts. 

It has been queſtioned, whether the members of the ſenate we 
are ſpeaking of ought to be for life, or only choſen for a time. 
Doubtleſs they ought to be for life, as was the cuſtom at Rome ( p), 
at Sparta (g), and even at Athens. For we muſt not confound 
the ſenate at Athens, which was a body that changed every three 
months, with the Areopagus, whaſe members, as ſtanding patterns, 
were eſtabliſhed for life. 

Let this be therefore a general maxim; that in a ſenate deſigned 
to be a rule, and the depoſitary, as it were, of manners, the members 
ought to be choſen for life: in a ſenate intended for the admini- 
ſtration of affairs, the members may be changed. 

The fpirit, fays Ariftotle, waxes old as well as the body. This 
reflection holds good only in regard to a ſingle magiſtrate, but can- 
not be applied to a ſenatorian-ailembly. 

At Athens, beſides the Areopagus, there were guardians of the 
public morals, as well as of the laws (r). At Sparta, all the old 
men were cenſors. At Rome, the cenſorſhip was committed to 
two particular magiſtrates. As the ſenate watched over the peo- 
* the cenſors were to have an eye over the people and the ſenate. 

heir office was to reform the corruptions of the republic, to ſtigma- 
tize indolence, to cenſure negle&s, and to correct miſtakes; as to 
flagrant crimes, theſe were left to the puniſhment of the laws. 
That Roman law, which required the accuſations in caſes of 
adultery to be public, was admirably well calculated for preſerving 
the. purity of | morals; it intimidated married women, as well as 
thoſe who were to watch over their conduct. 
Nothing contributes more to the preſervation of morals, than an 
extreme ſubordination of the young to the old. Thus they are 
both reſtrained, the former by their reipe& for thoſe of advanced 
age, and the latter by their regard for themſelves. 

Nothing gives a greater force to the laws, than a perfect ſub- 
ordination between the citizens and the magiſtrate, The great dif- 

ference which Lycurgus eſtabliſhed between Sparta au the other cities, 
ſays Xenophon (2), con/ifts chicfly in the obedience the citizens ſbeau 
to the laws ; they run when the magiſtrate calls them. But at Athens 
à rich man would be highly diſpligſed, ta be thought dependent on the 
magiſtrate. 0 


(p) The magiſtrates there were an- by making them judges of the courage 
nual, and the ſenators for life. of young people, he rendered the old age 
) Lycurgus, ſays Xenephon, de Re» of the former more honourable than the 
b. Lacedam. ordained, that the ſena» ſtrength and vigour of the latter. 
tors ſhould be choſen from amongſt the ._ (r) Even the Areopagus itſe f was 
old men, to the end that they might not ſuhject to their cenſure. 
be negleQed in the decline of life: thus (2) Republic of the Lacedamonians. 


D 2 Paternal 
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Paternal authority is likewiſe of great uſe towards the preſerva- 
tion of morals. We have already obſerved, that in a republic 
there is not ſo coercive a force as in other governments, The 
laws muſt therefore endeavour to ſupply this defect by ſome means 
or other; and this is done by paternal authority. 

Fathers at Rome had the power of life and death over their 
children (r). At Sparta, every father had a right to correct an- 
other's man's child. 

Paternal authority ended at Rome together with the republic. 
In monarchies, where ſuch a purity of morals is not required, they 
are controuled by no other authority than that of the magiſtrates. 

The Roman laws, which accuſtomed young people to depend- 
ance, eſtabliſhed a long minority. Perhaps we are miſtaken in 
* conforming to this cuſtom ; there is no neceſſity for ſo much con- 
ſtraint in monarchies. 

This very ſubordination in a republic might make it neceſſary 
for the father to continue in the poſſeſſion of his children's fortune 
during life, as was the cuſſom at Rome. But this is not agreeable 
to the ſpirit of monarchy. | 


Cn. VIII. In what manner the Laws ought to be relative 
to the Principle of Government in an Ariſtocracy.. 


I the people are virtuous in an ariſtocracy, they enjoy very near 
the ſame happineſs as in a popular government, and the ſtate 

grows powerful. But as a great ſhare of virtue is very rare 
Where men's fortunes are ſo unequal, the laws muſt tend as much 
as poſſible to infuſe a ſpirit of moderation, and endeavour to re- 
eftabliſh that equality which was neceſſarily removed by the con- 
ſtitution. 

The ſpirit of moderation is what we call virtue in an ariſtocracy ; 
it ſupplies the place of the ſpirit of equality in a popular ſtate. 

As the pomp and ſplendour with which kings are ſurrounded, 
form a part of their power, ſo modeſty and ſimplicity of manners 
conftiture the ſtrength of an ariſtocratic nobility (2). When they 
uffect no diſtinction, when they mix with the people, dreſs like 
them, and with them ſhare all their pleaſures, the people are apt 
to forget their ſubjection and weakneſs. | 
"Every government has its nature and principle. An ariſtocracy 
muſt not therefore aſſume the nature and principle of monarchy ; 
which would 'be the caſe, were the nobles to be inveſted with per- 
ſonal privileges diſtin from thoſe of their body; privileges ought 
to be for the ſenate, and ſimple reſpect for the ſenators, 

In ariſtocratical governments there are two principal ſources of 
diforder: exceſſive inequality between the governors and the 
governed; and the ſame inequality between the different members 


(t) We may ſee in the Roman Hiſto- (v)] In our days the Venetians, who in 
Ty, how uſeful this power was to the re- many reſpects may be ſaid to have a very 
public. I ſhall give an inſtance even in wiſe government, decided a diſpute be- 
the time of its greateſt corruption. Aulus tween a noble Venetian and a gentleman 
Fulvius was ſet out on his journey in of Terra Firma in reſpe& to precedency 
order to join Catiline : his father called in a church, by declaring, that out of 
him back, and put him to death. Sal- Venice a noble Venetian had no pre- 
laſt, de bello Catil, | | emingnce over any other citizen. 


of 


Car. VII Tas SPIRIT or LAWS. 2 
of the body that governs. From theſe two inequalities, hatreds and 


jealouſies ariſe, which the laws ought ever to prevent or repreſs. , 

The firſt inequality is chiefly, when the privileges of the _— 
are honorable, only as they are ignominious to the people. Su 
was the law at Rome by which the patricians were forbidden to 
marry plebeians (x) ; a law that had no other effect, than to render 
the patricians on the one fide more haughty, and on the other more 
odious. The reader may ſee what advantages the tribunes derived 
from thence 1n their harangues. \ 

This inequality occurs likewiſe, when the condition of the citi- 
zens differs with regard to taxes: which may happen four different 
ways; when the nobles aſſume the privilege of paying none; 
when they commit frauds to exempt themſelves (y); when they 
engroſs the public money, under pretence of rewards or appoint- 
ments for their reſpective employments; in fine, when they render 
the common people tributary, and divide among their own body 
the profits ariſing from the ſeveral ſubſidies. This laſt caſe is 
very rare; an ariitocracy ſo inſtituted would be the moſt intolerable 
of all governments, 

While Rome inclined towards ariſtocracy, ſhe avoided all theſe 
inconveniencies. The magiſtrates never received any emoluments 
from their office. The chief men of the republic were taxed like 
the reſt, nay heavier; and ſometimes the taxes fell upon them 
alone. In fine, far from ſharing among themſelves the revenues 
of the ſtate, all they could draw from the public treaſure, and all 
the wealth that fortune flung into their laps, they beſtowed freely 
on the people, to be excuſed from accepting public honors (æ). 

It is a fundamental maxim, that largeſſes are pernicious to the 

people in a democracy, but ſalutary in an ariſtocratical govern- 
ment. The former make them forget they are citizens, the latter 
bring them to a ſenſe of it. 
If the revenues of the ſtate are not diſtributed among the people, 
they muſt be convinced at leaſt of their being well adminiſtered :; 
to feaſt their eyes with the public treaſure, is with them the ſame 
thing almoſt as enjoying it. The golden chain diſplayed at Venice, 
the riches exhibited at Rome in public triumphs, the treaſures 
preſerved in the temple of Saturn, were in reality the wealth of 
the people. 

It is a very eſſential point in an ariſtocracy, that the nobles 
themſelves ſhould not levy the taxes. The firſt order of the ſtate 
-1n Rome never concerned themſelves with it; the levying of taxes 
was committed to the ſecond, and even this in proceſs of time was 
attended with great inconveniencies. In an ariſtocracy of this 
kind, where the nobles levied the taxes, the private people would 
be all at the diſcretion of perſons in public employments; and 
there would be no ſuch thing as a ſuperior tribunal to check their 
power. 'The, members appointed to remove the abuſes, would rather 
enjoy them.“ The nobles would be like the princes of deſpotic 
governments, who confiſcate whatever eſtates they pleaſe, 


(x) It was inſerted by the decemvirs the government. 
in the two laſt tables. See Dionyſ. (x) See in Strabo, I. 14. in what 
Halicarn. I. 10. ä manner the Rhodlans behaved in this 
(y) As in ſome axiſtocracies in our teſpect. | 


time; nothing is more -prejudicial to 
| D 3 | Soon 
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Soon would the profits hence ariſing be con ſidered as a patri- 
mony, which avarice would enlarge at pleaſure, The farms would 
be lowered; and the public revenues reduced to nothing. This is 
the reaſon that ſome governments, without having ever received 
any remarkab.e ſhock, have dwindled away to ſuch a degree, as 
not only their neighbours, but even their own ſubjects, have been 
ſarprized at it. | BY 

The laws ſhould likewiſe forbid the nobles all kind of com- 
merce : merchants of ſuch unbounded credit would monopolize all 


to themlelves. Commerce is a profeſſion of people who are upon 


wp 


an equality; hence among deſpotic ftates the moſt miſerable are 
thoſe in which the prince applies himſelf to trade. 

The laws. of Veniee debar (a) the nobles from commerce, by 
which they might even innocently acquire exorbitant wealth. 

The laws ought to employ the moſt effectual means for making 
the nobles do juſtice to the people. If they have not eſtabliſhed a 
tribune, they ought to be a tribune themſelves. 

Every ſort of aſylum in oppoſition to the execution of the laws 
deſtroys ariſtocracy, and is ſoon ſucceeded by tyranny. 

They ought always to mortify the luſt of dominion. There 
ſhould be either a temporary or perpetual magiſtrate to keep the 
nobles in awe, as the Ephori at Sparta, and the State Inquiſitors 
ar Venice, magiſtrates ſubje& to no formalities. This ſort of go- 
vernment ſtands in need of the ſtrongeſt ſprings: thus a mouth of 


* ſtone (5). is open to every informer at Venice, a mouth to which 


one would be apt to give the appellation of tyranny, 

Theſe arbitrary magiſtrates in an ariſtocracy bear ſome analogy 
to the cenſorſhip in democracies, which of its own nature is equally 
independent. And, indeed, the cenſors ought to be ſubject to no 
inquiry in relation to their conduct during their office; they ſhould 
meet with a thorough confidence, and never be diſcouraged. In 


this reſpect the practice of the Romans deſerved admiration; 


magiſtrates of all denominations were accountable for their admi- 
niſtration (c), except the cenſors (4). 

There are two very pernicious things in an ariſtocracy; exceſs 
either of poverty, or of wealth, in the nobility. To prevent their 
8 it is neceſſary, above all things, to oblige them to pay 
their debts in time. To moderate the exceſs of wealth, prudent 
and gradual regulations ſhould be made; but no confiſcations, no 
agrarian laws, no expunging of debts; theſe are productive of 
infinite miſchief. | 

The laws ought to aboliſh the right of primogeniture among the 
nobles (e), to the end, that by a continual diviſion of the inheritances, 
their fortunes may be always upon a level, 


fe) Amgelet de la Houſaye, of the opinion of his colleague ; and when it 
r of Venice, part 3. The otherwiſe happened, the cenforſhip was 
Hudian law forbad the ſenators to have in a manner aboliſhed. 
any ſhip at fea, that held above forty (4) At Athens the Lagiſſæ, whe 


þuſhels, Liv, I. 21. made all the magiſtrates accountabie 
(5) The informers throw their ſcrolls for their conduct, gave no account 
Into it. themſelves. 


(s) See Livy, I. 49, A cenſor could (e) It is fo practiſed at Venice, 
pot be troubled even by a cenſor; cach Amelot de la Houſaye, p. 30, and 31. 
made his remark without taking che HE 
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There ſhoulg be no ſubſtitutions, no powers of redemption; no 
rights of Majoraſgo, or adoption. The contrivances for perpetuating 
the grandeur of families in monarchical governments, ought never 
to he employed in ariſtocracies 1 

the laws have compaſſed the equality of families, the 
next thing is to preſerve a proper harmony and union amongſt 
them. The quarrels of the nobility ought to be quickly decided ; 
otherwiſe the conteſts of individuals — thoſe of families. 
Arbiters may terminate, or even prevent the riſe of diſputes. 

In fine, the laws muſt not favour the diſtinctions raiſed by vanity 
among families, under pretence that they are more noble or ancient 
than others; pretences of this nature ought to be ranked among 
the weakneſſes of private perſons. 

We have only to caſt an eye on Sparta; there we may ſee how 
the Ephori contrived to check the foibles of the kings, as well as 
thoſe of the nobility and common people. 


- 


CHAT. IX. In what manner the Laws are relative to their 
Principle in Monarchies. 


8 honor is the principle of a monarchical government, the laws 
ought to be relative to this principle. 

They ſhould endeavour to ſupport the nobility, in reſpect to 
whom honor may be, in ſome meaſure, deemed both child and 

rent. 

They ſhould render the nobility hereditary, not as a boundary 
between the power of the prince and the weakneſs of the people, 
but as the link which connects them both. 

In this government, ſubſtitutions which preſerve the eſtates of 
families undivided, are extremely uſeful, though in others not ſo 
roper. 6 | ; 
| : Here the power of redemption is of ſervice, as it reſtores to 
noble families the lands that had been alienated by the prodigality 

of a parent. 

The lands of the nobility ought to have privileges as well as 
their perſons. The monarch's * is inſeparable from that of 
— kingdom; and the dignity of the nobleman from that of his 

ef. 

All theſe privileges muſt be particular to the nobility, and in- 
communicable to the people, unleſs we intend to act contrary to the 
principle of government, and to diminiſh the power of the nobles 
together with that of the people. 0 i 

Subſtitutions are a reitraint to commerce; the power of redemp- 
tion produces an infinite number of proceſſes; every eſtate in Jand 
that is ſold throughout the kingdom, is in ſome meaſure without an 
owner for the ſpace of a year. Privileges. annexed to fiefs give a 

wer very burthenſome to thoſe governments which tolerate them. 

heſe are the inconveniencies of nobility; inconveniencies o- 
ever that vaniſh when confronted with its general utility: but wen 
theſe privileges are communicated to the people, every principle of 
government is wantonly violated. | 


J The main deſign of ſome ariſtocracies ſeems to be leſs the ſupport of the 
Rate than of their nobility, * 
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In monarchies a perſon may leave the bulk of his eſtate to one 
of his children; a permiſſion improper in any other government. 
The laws ought to favour all kind of commerce (g) conſiſtent 

with the conſtitution, to the end that the ſubjects may, without 
ruining themſelves, be able to ſatisfy the continual cravings of the 
ince and his court. | 
They ſhould eſtabliſh ſome regulation, that the manner of 
Collecting the taxes may not be more burthenſome than the taxes 
themſelves. 
The weight of duties produces labor, labor wearineſs, and wea- 
rineſs the ſpirit of indolence. 


Car. X. Of the Expedition peculiar ta the executive Power in 


Monarchies. 


GI AT is the advantage which a monarchical government has 

Dover a republic: as the ſtate is conducted by a ſingle perſon, 
the executive power is thereby enabled to act with greater expedij- 
tion. But as this expedition may degenerate into rapidity, the 
laws ſhould uſe ſome contrivance to flacken it. They ought not 
only to favour the nature of each conſtitution, but likewiſe to 
remedy the abuſes that might reſult from this very nature. 

Cardinal Richelieu (4) adviſes monarchs to permit no ſuch things 

as ſocieties or communities that raiſe difficulties upon every trifle. 
If this man's heart had not been bewitched with the love of deſpotic 
power, ſtill theſe arbitrary notions would have filled his head. 

I) he bodies intruſted with the depoſitum of the laws, are never 
more obedient than when they proceed ſlowly, and uſe that re- 
flexion in the prince's affairs, which can ſcarcely be expected 

from the ignorance of a court, or from the precipitation of its 

; councils (i). 
What would have become of the fineſt monarchy in the world, 
. the magiſtrates, by their delays, their complaints, and entreaties, 

- had not checked the rapidity even of their princes virtues, when 
theſe- monarchs, conſulting only the generous impulſe of their 
minds, would fain have given a boundleſs reward to ſervices per- 


formed with an unlimited courage and fidelity ? 
Cnay. XI. Of the Excellence of a Monarchical Government. 


ONARCHY has a great advantage over a deſpotic govern- 
ment. As it naturally requires there ſhould be ſeveral orders 
or ranks of ſubjects, the ſtate is more permanent, che conſtitution 
more ſteady, and the perſon of him who governs more ſecure, 
Cicero (4) is of opinion, that the eſtabliſhing of the tribunes 
preſerved the republic. And indeed, ſays he, the wiclence of a 
beadleſs people is more terrible. A chief or head is ſenſible that the 
effair depends upon. himſelf, and therefore he thinks; but the people 
in their impetuoſity are ignorant of the danger into which they hurry 


(g) It is tolerated only in the com- (i) Barbaris cun#atio ſervilis, flatim 
mon people. See the third law. Cod, exequi- regium videtur. Tacit. Annal. 
de Comm. & Mercatoribus, which is full l. 5. | : 

: of good ſenfe, (k) Lib. 3. de Leg. 

(6) Teſtam. Polit, ; N 

: themſelves, 


Cray. XII. Tur SPIRIT or LAWS. 41 


themſelves, This reflexion may be applied 'to a deſpotic go- 
vernment, which is a people without tribunes; and to a monarchy, 
where the people have ſome ſort of tribunes. 

According]y it is obſervable, that in the eommotions of a deſpotic 
government, the people, hurried away by their paſſions, are apt to 
puſh things as far as they can go. The diſorders they commit are 
all extreme; whereas in monarchies matters are ſeldom carried to 
exceſs. The chiefs are apprehenſive on their own account; they 
are afraid of being abandoned; and the intermediate dependent” 
powers (1) do not chuſe that the populace ſhould have too much 
the upper hand. It rarely happens that the ſtates of the kingdom 
are entirely corrupted : the prince adheres to theſe; and the ſedi- 
tious, who have neither will nor hopes to ſubvert the government, 
have neither power nor will to dethrone the prince. 

In theſe circumſtances men of prudence and authority interfere ; 
moderate meaſures are firſt propoſed, then complied with, and 
things at length are redreſſed; the laws reſume their vigor, and 
command ſubmiſſion. 1 

Thus all our hiſtories are full of civil wars without revolutions, 
while the hiſtories of deſpotic governments abound with revolutions 
without civil wars. | 

The writers of the hiſtory of the civil wars of ſome countries, 
even thoſe who fomented them, ſufficiently demonſtrate the little 
foundation princes have to ſuſpect the authority, with which they 
inveſt particular bodies of men; ſince, even under the unhappy 
- circumſtance of their errors, they ſighed ovly after the laws and 
their duty; and reſtrained, more than they were capable of in- 
flaming, the impetuoſity of the revolted (m). . 

Cardinal Richelieu, reflecting perhaps that he had too much 
reduced the ſtates of the kingdom, has recourſe to the virtues of 
the prince and of his miniſters for the ſupport (») of government: 
but he requires ſo many things, that indeed there is none but an 
angel capable of ſuch attention, ſuch reſolution, and knowledge ; 
and ſcarce can we flatter ourſelves ever to ſee ſuch a prince aud 
miniſters, no not while monarchy ſubſiſts. | 

As people, who live under a good government, are happier than 
thoſe, who without rule or leaders wander about the foreſts; ſo 
monarchs, who live under the fundamental laws of their country, 
are far happier than deſpotic princes, who have nothing to regulate 
either their own paſſions, or thoſe of their ſubjects. 


Cray, XII. The ſame Subject continued. 2 


LET us not look for magnanimity in deſpotic governments; the 
prince cannot impart a greatneſs which he has not himſelf: 
with him there is no ſuch thing as glory. 

It is in monarchies we behold the ſubjects encircling the throne) 
and cheered by the irradiancy of the ſovereign; there it is that each 
perſon filling, as it were, a larger ſpace, is capable of exerciſing 
thoſe virtues which adorn the ſoul, not with independence, bat 
with true dignity and greatneſs, 


(!) See the firſt note of book a» (n) Memoirs of Cardinal de Retz, 
4. and other hiftories. 
(2) Teſtam. Polit. 
CHAT. 
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Cuay. XIII.“ An Idea of deſpetic Power. 


WHEN the ſavages of Louiſiana are deſirous of fruit, they 
cut the tree to the root, and gather the fruit (). This is an 
emblem of deſpotic government. 4, 


Cuay. XIV. In aubat manner the Laws are relatives to the Prin- 
ciples of deſpotic Government. 


1H E principle of deſpotic government is fear; but a timid, 
ignorant, and faint-ſpirited people have no occaſion for a 
great number of laws. |; 3 

Every thing ought to depend here on two or three ideas; hence 
there is ho neceſſity that any new notions ſhould be added. Whea 
we want to break a horſe, we take care not to let him change his 
maſter, his leſſon, or his pace, Thus an impreſſion is made on 
his brain by two or three motions, and no more. | 

If a prince is ſhut up in a ſeraglio, he cannot leave his volup- 
tuous abode without alarming thoſe who keep him confined. They 
will not bear that his perſon and power ſhould paſs into other 
hands. He ſeldom therefore wages war in perſon, and hardly 
ventures to intruſt the command to his generals. 

A prince of this ſtamp, unaccuſtomed to reſiſtance in his palace, 
1s ver to ſee his will oppoſed by armed force; hence he is 
generally governed by wrath or vengeance. Beſides, he can have 
no notion of true glory. War therefore is carried on under ſuch a 
government in its full natural fury, and leſs extent is given to the 
law of nations than in other ſtates. 

Such a prince has ſo many imperfections, that they are afraid to 
expoſe his natural ſtupidity to public view. He is concealed in his 
palace, and the people are ignorant of his ſituation, It is lucky 
for him, that the inhabitants of thoſe countries need only the name 
of a prince to govern them. 

When Charles XII. was at Bender, he met with ſome oppofition 
from the ſenate of Sweden; upon which he wrote word home, that 
he would ſend one of his boots to command them. This boot 
would have governed like a deſpotic prince. | 

If the prince is a priſoner, he is ſuppoſed to be dead, and another 
mounts the throne. The treaties made by the priſoner are void, 
his ſucceſſor will not ratify them: and indeed, as he is the law, the 
ſtate, and the prince; when he is no longer a prince, he is nothing: 
were he not therefore deemed to be deceaſed, the ſtate would 
ſubverted. 

One thing which chiefly determined the Turks to conclude a 
ſeparate peace with Peter I. was the Muſcovites telling the vizir, 
that in Sweden another prince had been ſet upon the throne (). 

The preſervation -of the- ſtate is only the preſervation of the 
prince, of rather of the- palace where he is confined. Whatever 
does not directly menace this palace or the capital, makes no im- 
preſſion on ignorant, proud, and prejudiced minds; and as for the 


e Edifying letters, col. Ii. p. 31. troduQtion to the hiflory of Europe, in 
) Continuation of Puffendorſf s in- the article of Sweden, ch. 10. 


concatenation 


8+ * -& 


Cn Ar. MV. Tus SPIRIT or LAWS. 43 


concatenation of events, they are unable to trace, to foreſee, or even 
to conceive it. Politics, with its ſeveral ſprings and laws, muſt here 
be very much limited ; the political government is as fample as the 
civil () 

Th Sc is reduced to reconciling the political and civil 
adminiſtration to the domeſtic government, the officers of ſtate to 
thoſe of the ſeraglio. 

Such a ſtate is happieſt, when it can look upon itſelf as the only 
one in the world, when it 1s environed with deſerts, and ſeparated 
from thoſe people whom they call Barbarians. Since it cannot de- 
pend on the militia, it is proper it ſhould deſtroy a part of itſelf. 

As fear is the principle of deſpotic government, its end is tran- 

uillity : but this tranquillity cannot be called a peace; no, it is only 
the ſilence of thoſe towns which the enemy is ready to invade. 

Since the ſtrength does not lie in the ſtate, but in the army that 
founded it; in order to defend the ſtate, the army mult be pre- 
ſerved, how formidable ſoever to the prince. How then can we 
— — the ſecurity of the government, to that of the prince's 

erſon ? 
: Obſerve how induſtriouſly the Ruſſian government endeavours 
to temper its arbitrary power, which it tinds more burthenſome 
than the people themſelves. They have broke their numerous 

uards, mitigated criminal puniſhments, erected tribunals, entered 
into a — of the laws, and inſtructed the people. But 
there are particular cauſes that will probably once more involve 
them in the very miſery which they now endeavour to avoid. ; 

In thoſe ſtates, religion has more influence than any where elſe ; 
It is fear added to fear. In Mahometan countries, it is partly from 
their religion that the people derive the ſurprizing veneration they 
have for their prince. | 
It is religion that amends in ſome meaſure the Turkiſh conſtitu- 
tion. The ſubjects, who have no attachment of honor to the glory 
and grandeur of the ſtate, are connected with it by the force and 

principle of religion. | | 
Of all deſpotic governments, there is none that labours more 
under its own weight, than that wherein the prince declares himſelf 
proprietor of all the lands, and heir to all his ſubjects. Hence the 
„ of agriculture ariſes; and if the prince intermeddles like- 

iſe in trade, all manner of induſtry is ruined. 

Under this fort of government, nothing is repaired or im- 
proved (7). Houſes are built only for the neceſſity of habitation; 
there is no digging of ditches, or planting of trees; every thing is 
drawn from, but nothing reſtored to the earth; the ground lies 
untilled, and the whole country becomes a deſert. 

Is it to be imagined, that the laws which aboliſh the property of 
land, and the ſucceſſion of eſtates, will diminiſh the avarice and 
cupidity of the great? By no means, They will rather ſtimulate 
this cupidity and avarice. The great men will be prompred to uſe 
a thouknd oppreſſive methods, imagining they have no other pro- 
perty than the gold and filver which they are able to ſeize upon by 
violence, or to conceal, | 


(g) According to Sir John Chardin, (r) See Ricaut, State of the Ottoman 
there is no council of ſtate in Pera. Empire, p. 196. 
To 
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To prevent therefore the utter ruin of the ſtate, the ayidity of 
the ought 'to be moderated by ſome eſtabliſhed cuſtom, 
Thus, in Turky, the ſovereign is ſatisfied with the right of three 

r cent, on the value of inheritances (s). But as he gives the 
greateſt part of the lands to his ſoldiery, and diſpoſes of them as he 
pleaſes; as he ſeizes on all the inheritanc2s of the officers of the 
empire at their deceaſe; as he has the property of the poſſeſſions 
of thoſe who die without iſſue, and the daughters have only the 

uſufruct; it thence follows, that the greateſt part of the eſtates of 
the country are beld in a precarious manner. 

By the laws of Bantam (7), the king ſeizes on the whole inherit- 
ance, even wife, children and habitation. In order to elude the 
cruelleſt part of this law, they are obliged to marry their children 
at eight, nine, or ten years of age, and ſometimes younger, to 
the end that they may not be a wretched part of the — 
ſucce uon. ü 

In countries where there are no fundamental laws, the ſucceſſion 
to the empire cannot be fixt. The crown is then elective, and the 
right of electing is in the prince, who names a ſucceſſor either of 
has own or of ſome other family. In vain would it be to eftabhſh 
ere the ſucceſſion of the eldeſt fon; the prince might always chuſe 
another. The ſucceſſor is declared by the prince himſelf, or by a 
civil war. Hence a deſpatic ſtate is, upon another account, more 
Bable than a monarchical governmeut to diſſolution. | 
As every prince of the royal family is held equally capable of 
being cholen, hence it follows, that the prince who aſcends the 
throne, immediately ſtrangles his brothers, as in Turky ; or puts 
out their eyes, as in Perſia; or bereaves them of their underſtand- 
Ing, as in the Mogul's country; or if theſe precautions are not uſed, 
as in Morocco, the vacancy of the throne is always attended with 
the horrors of a civil war. 

By the conſtitutions of Ruſſia (2), the czar may chuſe whom he 
bas a mind for his ſucceſſor, whether of his own or of a ſtrange 
family. Such a ſettlement produces a thouſand revolutions, and 
renders the throne as tottering as the ſucceſſion is arbitrary, The 
Tight of ſucceſſion being one of thoſe things which are of moſt 
importance to the people to know, the. beſt is that which moſt ſen. 
fibly ſtrikes them, ſuch as a certain order of birth. A ſettlement 
of this kind puts a ſtop to intrigues, and ſtifles ambition; the mind 
of a weak prince is no longer enſlaved, nor is he made to ſpeak his 
will as be is juſt expiring, 

When the ſucceſſion is eſtabliſhed by a fundamental law, only 
one prince is the ſucceſſor, and his brothers have neither a real nor 
apparent right to diſpute the crown with him. They can neither 
pretend to, nor take any advantage of the will of a father, There 
is then no more occaſion to confine or kill the king's brother, than 
any other ſubject, 


(.) See concerning the inheritances Eaſt-India Company, tom. 2. The law 
of the Turks, Ancient and modern Sparta. of Pegu is leſs cruel ; if there happens 
See aiſo Ricaut on the Ottoman em- to be children, the king ſucceeds only 
pire. to two thirds. Ibid. tora. 3. p- 1. 
(t) Colleftion of Voyages that con- (2) See the different conſtitutions, 
tributed to the eſtabliſhment of the eſpecially that of 1722, 
| e * But 
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But in deſpotic governments, where the prince's brothers are 
equally his ſlaves and his rivals, prudence requires that their per- 
ſons de ſecured; eſpecially in Mahometan countries, where reſigion 
conſiders victõry or ſucceſs as a divine deciſion in their favour; fo 
that they have no ſuch thing as a monarch ge jure, but only de fat. 
There is a far greater incentive to ambition in countries where 
the princes of the blood are ſenſible, that if they do not aſcend the 
throne, they muſt be either 1 or put to death, than 
amongſt us, where they are placed in ſuch a ſtation, as may ſatisfy, 
if not their ambition, at leaſt their moderate deſires. a 
The princes of deſpotic governments have ever perverted the 
uſe of marriage. They generally take a great many wives, eſpe- 
cially in that part of the world where abſolute power is in ſome 
meaſure naturalized, namely, Afia, Hence they come to have / 
ſuch a multitude of children, that they can hardly have any great 
affection for them, nor the children for one another. 

The reigning family reſembles the ſtate; it is too weak itſelf, 
and its head too powerful; it ſeems very numerous and extenſive, 
and yet is ſuddenly extinct. Artaxerxes (x) put all his children to 
death for conſpiring againſt him. It is not at all probable that 
fifty children ſhould conſpire againſt their father, and much leſs 
that this conſpiracy ſhould be owing to his having refuſed to refign 
his concubine to his eldeſt ſon. It is more natural to believe, that 
the whole was an intrigue of thoſe oriental ſeraglioes, where fraud, 
treachery, and deceit, reign in filence and darkneſs; and where an 
old prince, grown every day more infirm, is the firſt priſoner of the 

lace. | | 
* what has been ſaid, one would imagine that human nature 
ſhould perpetually riſe up againſt deſpotiſm. But notwithſtanding 
the love of liberty, ſo natural to mankind, notwithſtanding their 
innate deteſtation of force and violence, moſt nations are ſubject to 
this very government. This is eafily accounted for, To form 
a moderate government, it is neceſſary to combine the ſeveral 
powers; to regulate, temper, and ſet them in motion; to give, as it 
were, ballaſt to one, in order to enable it to counterpoiſe the other. 
'This is a maſter-piece of legiſlation, Tarely produced by hazard, 
and ſeldom atrained by prudence, On the contrary, a deſpotic 
government offers itſelf, as it were, at firſt ſight; it is uniform 
throughout; and as paſſions only are requiſite to eſtabliſh it, this is 
what every capacity may reach, 


CAT. XV. The ſame Subject continued. 


JN warm climates, where deſpotic power generally prevails, the 
paſſions diſcloſe themſelves earlier, and are ſooner extinguiſh- 
ed (y); the underſtanding is ſooner ripened; they are leſs in 
danger of ſquandering away their fortunes; there is leſs facility of 
diſtinguiſhing themſelves in the world ; leſs communication between 
young people, who are confined at home; they marry much earlier, 
and conſequently may be ſooner of age, than in our European cli- 
mates. In Turky they are of age at fifteen. (z). 


(x) See Juſtin, | (z) Laguilletiere, ancient and modern 
(y) See the book of laws, as telative Sparta, p. 463. | ? 
to the nature of the climate. | 


The 
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+ * 

They have no ſuch thing as a ceſſion of goods: in a government 
where there is no fixed property, people depend rather on the 

rſon than on his eftate, ®, | ww 

The ceſſion of goods is naturally admitted in moderate govern- 
ments (a), but eſpecially in republics, becauſe of the greater con- 
fidence uſually placed in the probity of the citizens, and the lenity 
and moderation ariſing from a form of government, which every 
ſubje& ſeems to have preferred to all others. | 

Had the legiſlators of the Roman republic eſtabliſhed the ceſſion 
of goods (5), they never would have been expoſed to ſo many 
ſeditions and civil diſcords ; neither would they have experienced 
the danger of the evils, nor the inconveniency of the remedies. | 

Poverty and the precariouſneſs of property in a deſpotic ſtate 
render uſury natural, each perſon raiſing the value of his money in 
proportion to the danger he ſees in lending it. Miſery therefore 
urs in from all parts into thoſe unhappy countries; they are 
bereft of eyery thing, even of the reſource of borrowing. _ 
Hence it is, that a merchant under this government is unable to 
carry on an extenſive commerce; he lives from hand to mouth; 
and were he to encumber himſelf with a large quantity of mer- 
chandiſes, he would loſe more by the exorbitant intereſt he muſt 
ive for money, than he could poſſibly get by the goods. Hence 
Fer have no laws here relating to commerce, they are all reduced 
to what is called the bare police. | 
| A government cannot be unjuſt, without having hands to exerciſe 
its injuſtice. Now it is impoſſible but theſe s will be graſping 
for themſelves. The embezzling of the public money is therefore 
natural in deſpotic ſtates. | $657 0066 
As this is a common crime under ſych a government, confiſca- 
tions are very uſeful. By theſe the people are eaſed; the money 
drawn by this method being a conſiderable tribute, which could 
hardly be raiſed on the exhauſted ſubject: neither is there in thoſe 
countries any one family which the prince would be glad to 
reſerve. 

In moderate governments it is quite a different thing. Con- 
fiſcations would render property uncertain, would ſtrip innocent 
children, would deſtroy a Whole family, inſtead of puniſhing a ſingle 
criminal. In republics they would be attended with the miſchief 
of ſubverting equality, which is the very ſoul of this government, 
by depriving a citizen of his neceſſary ſubſiſtence. 

There is a Roman law (c) againſt confiſcations, except in the 
caſe of crimen maje/tatis, or hight reaſon of the moſt heinous nature. 
It would be a prudent thing to follow the ſpirit of this law, and to 
limit confiſcations to particular crimes (4). In countries where a 
local cuſtom has rendered real eſtates alienable, Bodin very juſtly 
obſerves, that confiſcations ſhould Extend only to ſuch as are pur- 
chaſed or acquired (e). : | 1 


(a) The ſame may be ſaid of com- (e) Authentica bona damnatorums 
pofitions in regard to fair bankrupts. Cod. de bon. damn. 

(b) There was no ſuch eftabliſhment (4) They ſeem to have been too 
made till the Julian law, De ceſſione fond of n in the republic of 
bororum ; * preſerved them from Athens. 
priſon, and from an ignominious divi- e) Book 5. ch. 3. 
non of their goods. (4 y : 

B KN CHAP. 
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nr. XVI. Of the Communication of Proer. 


JN a deſpotic government the power is communicated entire to 
the perſon entruſted with it. The vizir himſelf is the deſpotic 
prince; and each particular officer is the vizir. In monarchies the 
power is leſs immediately applied; being tempered by the monarch 
as he gives it (). He makes ſuch a diſtribution of his authority, 
as never to communicate a part of it, without reſerving a greater 
thare to himſelf, | 

Hence in monarchies the governors of towns are not ſo dependent 
on the governor of the province, as not to be ſtill more ſo on the 
prince; and the private officers of military bodies are not ſo far 
ſubject to their general, as not to owe ſtill a greater ſubjection to 
their ſovereign. 

In moſt monarchies, it has been wiſely regulated, that thoſe who 
have an extenſive command, ſhould not belong to any military 
corps; fo that as they have no authority but through the princes 
pleaſure, and as they may be employed or not, they are in ſome 
meaſure in the ſervice, and in ſome meaſure out of it. 

This is incompatible with a deſpotic government. For if thoſe 
who are not actually employed, were ſtill inveſted with privileges 
and titles, the conſequence muſt be, that there would be a kind of 
men in the ſtate, who might be ſaid to be great of themſelves; a 
thing directly oppoſite to the nature of this government. 

Were the governor of a town independent of the baſhaw, expe- 
dients would be daily neceſſary to make them agree; which is 
highly abſurd in a deſpotic ſtate. Beſides, if a particular governor 
might refuſe to obey, how could the other anſwer for his province 
with his head ? | | | 

In this kind of goverament, authority muſt ever be wavering ; 
nor is that of the loweſt magiſtrate more ſteady than that of the 
deſpotic prince. Under moderate governments, the law is prudent 
in all its parts, and perfectly well known, ſo that even the pettieſt 
magiſtrates are capable of following it. But in a deſpotic ſtate, 
where the prince's will is the law, though the prince were wiſe, yet 
how could the magiſtrate follow a will he does not know ? he muſt 
certainly follow his own, 

Again, as the law is only the prince's will, and as the prince can 
only will what he knows, the conſequence 15, that there are an in- 
finite number of people who muſt will for him, and make their wills 
keep pace with his, 

+ In fine, as the law is the momentary will of the prince, ic is ne- 
ceſſary that thoſe who will for him, ſhould follow his ſubitancous 
manner of willing. 


(F) Vt eſſe Phebi dulcius lumen ſolet 
Jamjam cadentis — —— 
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Gain, XVII. Of Profens: 


T* is a received cuſtom in deſpotic countries, never to addreſs any 
-- ſuperior whomſoever, not excepting their kings, without makin 
| them 4 preſent. The Mogul (g) never receives the petitions of his 
ſubjects, if they come with empty hands. Theſe princes ſpoil even 
their own favours. | | TE: 
| But thus it muſt ever be in a government where no man is a 
citizen ; where ey have all a notion that a ſuperior is under no 
obligation to an inferior; where men imagine themſelves bound by 
no other tie than the chaſtiſements inflicted by one party over 
another; where, in fine, there is very little to do, and where the 
people have ſeldom an occaſion of 33 thetnfelves before the 
great, of offering their petitions, and much leſs their complaints. 
In a republic, preſents are odious, becauſe virtue ſtands in no 
need of them. In monarchies, honor is a much ftronger incentive 
than preſents. But in a deſpotic government, where there is neither 
honor nor virtue, people cannot be determined to act but through 
hope of the conveniencies of life. | | 
It is in conformity to republican ideas, that Plato (5) ordered 
thoſe who received preſents for doing their duty, to be puniſhed 
with death. They muft not take preſents, ſays he, neither for good nor 
for evil ations, TIF" | 
A very bad law that was among the Romans (I), which gave the 
' magiſtrates leave to accept of ſmall preſents (4), 3 they did 
not exceed one hundred crowns in the whole year. They who receive 
nothing, expect nothing; — who receive a little, ſoen covet more, 
till at ſength their defires ſwell to an exorbitant height. Beſides, it 
is much eaſier to convict a man, who knows himſelf obtiged to 
| accept of no preſent at all, and yet will accept of ſomething, than 
} * a perſon who takes more when he ought to take leſs, and who 
always finds 8 excalſes, and plauſible reaſons, in juſtification 
of his condu | | N 


CAT. XVIII. Of Rewards conferred by the Sovereign. 


1 deſpotic governments, where, as we have already obſerved, 
the principal motive of action is the hope of the conveniencies 
of life, the prince who confers rewards has nothing to beſtow but 
money. In monarchies, where honor alone predominates, the 
prince's rewards would conſiſt only of marks of diſtinction, if the 
diſtinctions eſtabliſhed by honor were not attended with luxury, 
which neceſſarily brings on its wants: the prince therefore is 
obliged to confer ſuch honors as lead to wealth. But in a republ 
where virtue reigns, a motive ſelf-ſufficient, and which ele all 
others, the recompences of the ſtate conſiſt only of public atteſta- 
tions of this virtue. 
It is a general rule, that great rewards in monarchies and re- 
publics, are a ſigu of their decline; becauſe they are a proof of 
their principles being corrupted, and that the idea of honor has na 


- (g) Collection of Voyages that con- (5) Book 12. of Laws. 
tributed to the eſtabliſhment of the (ji) Leg 5. F ad leg. Jul. repet. 
Eait-India Company, tom. 1. p. 80 (4) Munuſcula. : 
| 28 f longer 
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weight in a republic. 


The vefy worſt Roman emperors, were thoſe who were fnoſt 

profuſe in their largeſſes; for example, Caligula, Claudius, Nero, 

Otho, Fitellius, Commodus, Heliogabalus, and Caracalla. The beſt, 

as Auguſtus, * 9 Antoninus Pius, Marcus Aurelius, and Per- 
ec 


nomiſts. Under good emperors the ſtate reſumed 


tinax, were 


Ns principles; all other treaſures were ſupplied by that of honor. 


Crap. XIX. New Conſequences of the Principles of the three 
Governments, 2 x: 


CANNOT conclude this book without making ſome applica- 
tions of my three principles. | 


iſt Qursriox. ] It is a queſtion, whether the laws ought to 


is, that they ought in a republic, but not in a monarchical 
vernment. In the former, public employments are atteſtations of 
virtue, depoſitums with which a citizen is entruſted by his country, 
for whoſe ſake alone he ought to live, to act, and to think; con- 
ſequently he cannot refuſe x Pa (J). In the latter, public offices 
are teſtimonies of honor; now ſuch is the capriciouſneſs of honor, 
that ir chuſes to accept of none of theſe teſtimonies, but when and 
in what manner it pleaſes, | 

The late king of Sardinia inflicted — 1 () on his ſub- 
jects who refuſed the dignities and public offices of the ſtate. In 
this he unknowingly followed. republican ideas : but his manner of 
governing in other reſpeRts ſufficiently proves that this was not his 
intention, 


2d QuesTIO0N.] Secondly, it is queſtioned, whether a ſubject 
ſhould be obliged to accept of a poſt in the army inferior to that 
which he held before? Among the Romans it was uſual to ſee 


- 


a captain ſerve the next year under his lieutenant (2). This is be- 


cauſe virtue in republics 2 2 a continual ſacrifice of our perſons 
and of our repugnancies for the good of the ſtate. But in mo- 
narchies, honor, true or falſe, will never bear with what it calls de- 
grading itſelf. | 

In deſpotic governments, where honor, poſts and ranks are equally 
abuſed, they indiſcriminately make of a prince a ſcullion, and of a 
ſcullion a prince. | | 


i QuesTION,) Thirdly, it may be enquired, whether civil 
military employments ſhould be conferred on the ſame perſon ? 
In republics, I think, they ſhould be joined, but in monarchies ſepa- 


(7) Plato, in his Republic, book 8. (=) Some centurions having appealed 
ranks theſe refuſals among the marks of to the people for the employmenrs which 
the corruption of a republic. In his they had before enjoyed, Ir is juft, my 
laws, book 6:- he orders them to be pu- comrades, ſaid a centurion, that you fbou! 
niſhed by a fine; at Venice they are /ook wpon eugry pe as bonorable, in 


puniſhed with baniſhment, wwbich you have an opportunity of defend- 
(= oder Amador. | ing the republic N e 


E rated. 


longer the ſame force in monarchy, nor the title of citizen the ſamo 


3 a ſubject to accept of a public employment. My opinion 


7 
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- rated. In the former it would be extremely dangerous to make the 
profeſſion of arms a particular ſtate, diſtin from that of civil func- 
tions; and in the latter, no leſs dangerous would it be to confer 
theſe two employments on the ſame perſon. | 
In republics, a perſon takes up arms only with a view to defend 
his country and its laws; it is becauſe he is a citizen he makes him- 
ſelf for a while a ſoldier. Were theſe two diſtinct ſtates, the perſon 
who under arms thinks himſelf a citizen, would ſoon be made ſenſible 
he is only a ſoldier. 

In monarchies, they whoſe condition engages them in the profeſ- 
fion of arms, have nothing but glory, or at Jeaſt honor or fortune, 
in view. To men therefore like theſe the prince ſhould never pive 
any civil employments; on the contrary, they ought to be checked by 
the civil magiſtrate, that the ſame perſons may not have at the ſame 
time the confidence of the people and the power to abuſe it (o). 
WMWe have only to caſt an eye on a nation that may be juſtly called 

- - @ republic diſguiſed under the form of monarchy, and we ſhall ſee 
how jealous they are of making a ſeparate order of the profeſſion of 
arms, and how the military Rate is conſtantly allied with that of the 
citizen, and even ſometimes of the magiſtrate, to the end that theſe 

qualities may be a pledge for their country, which ſhould never be 


forgotten. | 
The diviſion of civil and military employments, made by the 
Romans after the extinction of the republic, was not an arbitrary 
thing. It was a conſequence of the change which happened in the 
uſtitution of Rome; it was natural to a monarchical government; 
and what was only commenced- under Auguſtus (p), ſucceeding 
emperors () were obliged to finiſh, in order to temper the militar 
government. 2 
Procopius therefore, the competitor of Valens the Ky ns was 
very much to blame, when conferring the proconſular dignity (7) 
upom Hormiſdas, a prince of the blood — of Perſia, he reſtored 
to this magiſtracy the military command of which it had been for- 
merly poſſeſſed; unleſs indeed he had very particular reaſons for {a 
ing. A perſon that aſpires to the ſovereignty, concerns himſelf 
leſs about what is ſerviceable to the Rate, than what is likely to pro- 
mote his own intereſt. 


4th QuzsT10N.] Fourthly, it is a queſtion, whether public 
employments ſhould be fold ? They ought not, I think, in deſpotic 
governments, where the ſubjects muſt be inſtantaneouſly placed or 
placed by the prince. | + 
But in monarchies this cuſtom is not at all improper, by reaſon it 

is an inducement to engage in that as a family employment, which 
would not be undertaken through a motive of virtue; it fixes likewiſe 
every one to his duty, and renders the ſeveral orders of the kingdom 
more permanent, Suidas (/) very juſtly obſerves, that Anaflafius 


* 


(e) Ne imperium ad optimos nobilium (9) Conſtantine. See Zozimus, lib. 2. 
transferretur, Senatum militia vetuit (7) Ammianus Maxcellinus, lib. 26. 
Gallienus, etiam adire exercitum. A More veterum & bella refturo. ern 

relius Victor, de viris illuſtribus. - (5) Fragments taken from the em- 
e Apguſtus deprived the ſenators, baſſies of Conſtantine Porphyrogeni- 
proconſuls, and governory of the privilege tus. 64 Tx | 
of wearing arms. Die, I. 33. 
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had changed the empire into a kind of ariſtocracy, by ſelling all 
public employmehts. | 

Plato (?) cannot bear with this proſtitution: Tis is exactly, 
ſays he, as if @ perſon were to be made a mariner or pilot of a ſhip 
for his money. 1s it poſſible that this rule ſhould be bad in every 
other employment of life, and hold ' way only in the adminiſtration of 
a. republic? But Plato ſpeaks of a republic founded on virtue, 
and we of a monarchy. Now in monarchies (where, though there 
were no ſuch thing as a regular ſale of public offices, ſtill the indi- 
gence and avidity of the courtier would equally prompt him to ex- 
paſe them to ſale) chance will furniſh better ſubjects than the 
prince's choice. In ſhort, the method of attaining to honors through 
riches, inſpires and cheriſhes induſtry (a), a thing extremely wanting 
in this kind of government. 


5th QUzesTIon.] The fifth queſtion is, in what kind of go- 

vernment Cenſors are neceſſary? My anſwer is, that they are 
neceſſary in a republic, where the principle of government is virtue. 
We muſt not imagine that criminal actions only are deſtructive of 
virtue; it is deſtroyed alſo by omiſſions, by neglects, by a certain 
coolneſs in the love of our country, by bad examples, and by the 
ſeeds of corruption; whatever does not openly violate, but elude 
the laws ; does not ſubvert, but weaken them ; ought to fall under 
the enquiry and correction of the Cenſors. | 

- We are ſurpriſed at the puniſhment of the Areopagite, for killing 
a ſparrow, which, to eſcape the purſuit of a hawk, had taken ſhelter 
in his boſom. Surpriſed we are, alſo, that an Areopagite ſhould 
* his ſon to death for pulling out the eyes of a little bird. But 
et us reflect, that the queſtion here does not relate to a criminal 
ſentence, but to a judgment concerning manners in à republic 
founded on manners. | 

In monarchies there ſhould be no Cenſors; the former are founded 
on honor, and the nature of honor is to have the whole world for its 
Cenfor.. Every man who fails in this article, is ſubject to the re- 
proaches even of thoſe who are void of honor. 

- Here the Cenſors would be ſpoilt by the very people whom they 
ought to correct: they could not prevail againſt the corruption of 
— monarchy ; the corruption rather would be too ſtrong againf 
Hence it is obvious, that there ought to be no Cenſors in deſpotly 
governments. The example of China ſeems to derogate from 
this rule; but we ſhall ſee, in the courſe of this work, the particular 
reaſons of that inſtitution. | —_ 


(ie) Repub. lib. 8. 
(s) We ſee the lazineſs of Spain, where all public employments are given away. 
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B O O K VI. 


CONSEQUENCES OF THE PRINCIPLES OF DIF FER - 
ENT GOVERNMENTS, WITH RESPECT To THE 
SIMPLICITY OP CIVIL AND CRIMINAL LAWS, THE 
FORM OF JUDGMENTS, AND THE INFLICTING OP 
PUNISHMENTS. 


— ..... — — 


_ Cray. I. Of the Simplicity of civil Laws in different Co- 
. vernments. | 


ONARCHIES do not permit of fo great a ſimplicity of 
M laws as deſpotic governments. For in monarchies there 
muſt be courts of judicature ; theſe muſt give their deciſions ; the 
deciſions muſt be preſerved and learnt, that we may judge in the 
ſame manner to-day as yeſterday, and that the lives and property 
2 7 citizens may be as certain and fixt as the very conſtitution of 

e ſtate, 

In monarchies, the adminiſtration of juſtice, which decides not 
only in whatever belongs to life and property, but likewiſe to 
honor, demands very ſcrupulous enquiries. The delicacy of the 
judge increaſes in proportion to the increaſe of his truſt, and of the 
importance of the intereſts on which he determines. jo Ea Fat 
We muſt not therefore be ſurpriſed to find ſo many rules, re- 
frictions, and extenſions in the laws of thoſe countries; rules that 
- multiply the particular caſes, and ſeem to make of reaſon itſelf an, 

art. 


The difference of rank. birth, and condition, eſtabliſhed in mo- 
narchical governments, is frequently attended with diſtinctions in 
the nature of property; and the laws relative to the conſtitution. of 
this government, may augment the number of theſe diſtinctions. 
Hence among us, goods are divided into real eſtates, purchaſes, 
dowries, paraphernalia, paternal and maternal inheritances ; move- 
ables of different kinds; eſtates held in fee ſimple, or in tail; ac- 
quired by deſcent or conveyance ; allodial, or held by ſoccage ; 
ground rents, or annuities. Each fort of goods is ſubje& to par- 
ticular rules, which muſt be complied with 2 the diſpoſal of them. 
Theſe things muſt needs diminiſh the ſimplicity of the laws. 

In our governments, the fiefs are become hereditary. It was 
neceſſary that the nobilig# ſhould have a fixed property, that is, 
the fief ſhould have a certain conſiſtency, to the end that the pro- 
prietor might be always in a capacity of ſerving the prince, This 
muſt have been productive of great varieties; for inſtance, there 
are countries where fiefs could not be divided among the brothers ; 


* others, we younger brothers may be allowed a more generous 
The 
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The monarch who knows each of his provinces, may eſtabliſh 
different laws, or tolerate different cuſtoms. But as the deſpotic 
prince knows nothing, and can attend to nothing, he muſt take 

neral meaſures, and govern by a rigid and inflexible will, which 
— his whole dominions produces the ſame effect; in ſhort, 
every thing bends under his feet. 

In proportion as the deciſions of the courts of judicature are 
multiplied in monarchies, the law is loaded with decrees that ſome- 
times contradi& one another; either becauſe ſucceeding judges 
are of a different way of thinking, or becauſe the ſame cauſes are 
ſometimes well, and at other times ill defended; or, in fine, by 
reaſon of an infinite number of abuſes, to which all human regula- 
tions are liable. This is a neceſſary evil, which the legiſlator re- 
dreſſes from time to time, as contrary even to the ſpirit of moderate 
governments. For when people are obliged to have recourſe to 
courts of judicature, this ſhould come from the nature of the conſti- 
tution, and not from the contradiction or uncertainty of the law. 

In governments where there are neceſſary diſtinctions of perſons, 
there muſt likewiſe be privileges. This alſo diminiſhes ſim- 
plicity, and creates a thouſand exceptions. 

One of the privileges leaſt burthenſome to ſociety, and eſpecially 
to him who confers it, is that of pleading in one court preferably to 
another. Here new difficulties arife, when it becomes. a queſtion 
before which court we ſhall plead. 
Far different is the caſe of the people under deſpotic governments. 
In thoſe countries I can ſee nothing that the legiſlator is able to 
decree, or the magiſtrate to judge. As the lands belong to the 
prince, it follows, that there are ſcarce any civil laws in regard 
to landed property. From the right the ſovereign has to ſucceſ- 
ſions, it follows likewiſe that there are none relating to inheritances. 
The monopolies eſtabliſhed by the prince for himſelf in ſome 
countries, render all ſorts of commercial laws quite uſeleſs. The 
marriages which they uſually contract with female ſlaves, are the 
cauſe that there are ſcarce any civil laws relating to dowries, or to 
the particular advantage of married women. From the prodigious 
multitude of ſlaves it follows, likewiſe, that there are very few who 
have any ſuch thing as a will of their own, and of courſe are anſwers 
able for their conduct before a judge. Moſt moral actions, that are 
only in conſequence of a father's, a huſband's, or a maſter's will, 
are regulated by them, and not by the magiſtrates, 
I forgot to obſerve, that as what we call honor, is a thing hardly 
known in thoſe countries, the ſeveral difficulties relating to this 
article, though of ſuch importance with us, are with them quite out 
of the queſtion. Deſpotic power is ſelf-ſufficient; round it there 
15 an abſolute vacuum, Hence it is, that when travellers favour 
us with the deſcription of countries where arbitrary ſway prevails, 
they ſeldom make mention of civil laws (a). 

All occaſions therefore of wrangling and law-ſuits are here re- 
moved. And to this in part it is owing that litigious people in 

(a) In Maxulipatan it could never be p. 391. The Indians are regulated in 
found out that there was ſuch a thing as their decifions by certain cuſtoms. The 
a written law, See the Collection of Voy- Vedan and ſuch like books do not con- 


ages that contributed to tbe eflabliſhment 7 tain civil laws, but religious precepts. 
the Eft India Company, Tom. IV. Part I. See Lettres edifiantes, 14. collect. 
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thilo.dountries urs for roughly chabdled e en the injuſtice. of their 
demand is neither ſcreened, palliated nor protected by an infinite 
number of laws, of courſe it is immediately diſcovered. 


nr. II. Of, the Bimplicity of criminal Laws in different 
2 Governments, | 

WE hear it generally ſaid, that juſtice ought to be adminiſtered 
| with us as in Turky. Is it poffible then that the moſt 
ignorant of all nations ſhould be the moſt clear-fighted in a point 
which it moſt behoves mankind to know ? _s 
If we examine the ſet forms of juſtice with reſpe to the trouble 
the ſubje& undergoes. in recovering his property, or in obtainin 
ſatis faction for an injury or affront, we ſhall find them doubtleſs 
too numerous: but if we conſider them in the relation they bear 
to the liberty and ſecurity of every individual, we ſhall often find 
them too few ; and be convinced that the trouble, expence, delays, 
and even the very dangers of our judiciary proceedings, are the 
price that each ſubje& pays for his liberty. 

In Turky, where little regard is ſhewn to the honor, life, or eſtate 
of the ſubject, all cauſes are ſpeedily decided. The method of de- 
termining them is a matter of indifference, provided they be de- 
termined, The baſhaw, after a quick hearing, orders which party 
he pleaſes to be baſtinadoed, and then ſends them about their 
buſineſs. 9 ö | | 
.. Here it would be dangerous to be of a litigious diſpoſition ; this 
ſuppoſes a ſtrong deſire of obtaining juſtice, a ſertled averſion, an 
active mind, and a ſteadineſs in purſuing one's point. All this 
ſhould be avoided in a government, where fear ought to be the 
only prevailing ſentiment, and in which popular diſturbances are 
frequently attended with ſudden and unforeſeen revolutions. Here 
every man ought to know that the magiſtrate muſt not hear his 
name-mentioned, and that his ſecurity depends entirely on his being 
reduced to a kind of annihilation. | 
But in moderate governments, where the life of the meaneſt ſub- 
ze& is deemed precious, no man is ſtript of his honor or property 

but after a long enquiry; and no man is bereft of life, till his 
very country has attacked him, an attack that is never made without 
leaving him all poſſible means of making his defence. 

Hence it is, that when a perſon renders himſelf abſolute (5), he 
immediately thinks of reducing the number of laws. In a go- 
vernment thus conſtituted, they are more affected with particular 
inconveniencies, than with the liberty of the ſubje&, which is very 
little minded. - e e e 

In republics it 1s plain, that as many formalities at leaſt are ne- 
ceſſary as in monarchies. In both governments they increaſe in 
proportion to the value which is ſet on the honor, fortune, liberty, 
and life of the ſubject. | 

In republican governments, men are all equal; equal they are 
alſo in deſfotic governments: in the former, becauſe they are 
every thing ; in the latter, becauſe they are nothing, 3 78 


(3) Ceſar, Cromwell, and many others. 


Cn. 
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| Cray, III. I. what Governments and in what Cafes the 
Jud es ought to determine according to the expreſs Letter of 
755 * | 


A. 


THE nearer a government approaches towards a republic, the 

more the manner of judging becomes ſettled and fixt; hence 
. It was a fault in the republic of Sparta, for the Ephori to paſs ſuch 
arbitrary jodgments, without having any laws to direct them. 
The firſt conſuls at Rome pronounced ſentence in the fame manner 
as the Ephori; but the inconveniency of this proceeding was ſoon 
felt, and they were obliged to have recourſe to expreſs and deter- 
minate laws, . 8 | 

In deſpotic governments there are no laws; the judge himſelf 
is his own rule. There are laws in monarchies ; and where theſe 
are explicit, the judge conforms to them; where they are other- 
wiſe, he endeavours to inveſtigate their ſpirit. In republics, the 
very nature of the conſtitution requires the judges to follow the 
letter of the law : otherwiſe the law might be explained to the 
prejudice of every citizen, in caſes where their honor, property, 
or life are concerned. 

At Rome the judges had no more to do than to declare that the 
perſons accuſed were guilty of a particular crime, and then the 
puniſhment was found in the laws, as may be ſeen in divers laws 
ſtill extant. In England the jury give their verdi& whether the 
fact brought under their cognizance be proved or not; if it be 
proved, the judge pronounces the puniſhment inflicted by the law, 
and for this he need only to open his eyes. 


CRAr. IV. Of the manner of paſſing Judgment. 


FENCE ariſes the different manner of paſſing judgment, In 
monarchies the judges chuſe the me of arbitration 3 

they deliberate together, they communicate their ſentiments for 
the ſake of unanimity ; they moderate their opinions, 'in order to 
render them conformable to thoſe of others; and the leſſer number 
are obliged to give way to the majority. But this is not agreeable 
to the nature of a republic, At Rome, and in the cities of Greece, 
the judges never entered into a conſultation; each gave his opi- 
nion one of theſe three ways, I abjolve, I condemn, it does not ap- 
pear clear to me (c) : this was becauſe the people judged, or were 
ſuppoſed to judge. But the people are far from being civihians: 
all theſe reſtrictions and methods of arbitration are above their 
reach; they muſt have only one object, and one fingle fact ſet 
before them ; and then they have only to fee whether they ought 
to condemn, to acquit, or to ſuſpend rheir judgment. | 
The Romans introduced ſet forms of actions (4), after the ex- 
ample of the Greeks, and eſtabliſhed a rule, that each cauſe ſhould 
be directed by its proper action. This was neceſſary in their manner 
of judging ; it was neceſſary to fix the ſtate of the queſtion, that 


(e) Non liquer. mut. Lib. 2. & 6. Digeſt, de Orig, 
(4) Quas aFiones ne populus prout vel- Jur. | | 5 
lat inflitucret, certas ſolemneſque eſſe value= 
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the people might have it always before their eyes. Otherwiſe, in 
a long proceſs, this ſtate of the queſtion would continually change, 

and be no longer diſtinguiſhed. _ a OT 
' Hence it followed, he the Roman judges granted only the ſunple 
demand, without making any addition, deduction, or limitation. 
But the protors deviſed other forms of actions, which were called 
d bona;fide, where the method of pronouncing ſentence was left to 
tte diſpoſition of the judge. This was more agreeable to the ſpirit 
of monarchy. Hence it is a ſaying among the French lawyers, 

Wat in Francs (e) all actions are EX BONA FIDE 


© CnaP. V. In what Governments the Sovereign may be Fudge. 


Michal. Y attribates the loſs of the liberty of Florence, 
: to the — . not judging in a body in caſes of high trea- 
ſon againſt themſelves, as was cuſtomary at Rome. For this pur- 
poſe they had eight judges: But the few, ors Machiavel, are 
corrupted by a few. I ſhoyld willingly adopt the maxim of this 
eat man. But as in thoſe caſes the political intereſt prevails in 
. Jome meaſure over the civil (for it is always an incoveniency that 
the people ſhould be judges in their own cauſe), in order to re- 
medy this evil, the laws muſt provide as much as poſſible for the 

. ſecurity of individuals. | I 
With this view the Roman legiſlators did two things; they gave 
the perſons accuſed permiſſion to baniſh themſelves (g) before ſen- 
tence was pronounced (+) ; and they ordained, that the goods of 
thoſe who were condemned, ſhould be ſacred, to prevent their he- 
ing confiſcated to the people. We ſhall ſee in the XIth Book, 
the other limitations that were ſet to the judicatory power reſiding 

in the people. | 3 
Solon Knew how to prevent the abuſe which the people might 
make of their power in criminal judgments. He ordained, that 
the court of Areopagus ſhould re-examine the affair; that if they 
believed the party accuſed was unjuſtly acquitted (i), they ſhould 
| Impeach him again before the people; that if they believed him 
3 unjuſtly condemned (4) they ſhould prevent the execution of the 
ſientence, and make them re- judge the proceeding. An admirable 
Fy | Jaw, that ſubjected the er the cenſure of the magiſtracy which 
they moſt revered, — even to their own ! | 
In affairs of this kind, it is always proper to throw in ſome 
_ delays, eſpecially. when the party accuſed is under confinement ; 
— end that the people may grow calm, and give their judgment 
R 

In deſpotie governments, the prince himſelf may be judge. 
But in monarchies this cannot be; the conſtitution by ſuch means 

would be ſubverted, and the dependant intermediate powers anni, + 


e) In France a perſon, though ſued (5) This was a law at Athens, as apr 
for more than he owes, loſes his coſts, pears by Demoſthenes. Socrates refuſed 
I he has not offered to pay the exact to make uſe of it. 
debt. | (i) Demoſthenes pro corona, p. 494 
(Ff) Diſcourſe on the firſt Decade of edit. Frankf. an. 1604. ; 
Livy, book 1. chap. 7. * (4) See Philoftratus's Lives of the So- 
(8) This is well explained in Cicero's phiſts, book . Life of /Eſchiges. | 
oration pro Cacina, towards the end. | 
hilateg ; 
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hilated ; all ſer forms of judgment would ceaſe; fear would take 


feflion of the people's minds, and paleneſs ſpread itſelf over 
— countenance; the more confidence, honor, affection, and 
ſecurity in the ſubject, the more extended is the power of the mo» 
narch. . | | 
We ſhall give here a few more reflections on this point. In 
monarchies, the prince is the party that proſecutes the perſon ac- 
cuſed, and cauſes him to be puniſhed or acquitted; now- were he 
himſelf to fit upon the trial, he would be both judge and EA. 

In this government the prince has frequently the benefit of con- 
fſcation ; ſo that here again, by determining criminal cauſes, he 
would be both judge and party. 

Farther, by this method he would deprive himſelf of the moſt 

lorious attribute of ſovereignty, namely, that of granting par- 

= (1) ; for it would be dag ridiculous of him to make and 

| —_ his deciſions : ſurely he would not chuſe to contradit 
* | | 

Beſides, this would be confounding all ideas; it would be im- 

— to tell whether a man was acquitted, or received his 

on. | | 
Lewis XIII. being defirous to ſit in judgment upon the trial of 
the duke de la Valette (n), ſent for ſome members of the parlia- 
ment, and of the = council, to debate the matter: upon their 
being ordered by the king to give their opinion concerning the 
warrant for his arreſt, the preſident de Belizvre ſaid, That he 
« found it very ſtrange a prince ſhould paſs ſentence upon a ſub- 
* jet ; that kings had reſerved to themſelves the power of par- 
« doning, and left that of condemning to their officers ; that his 
« majeſty wanted to ſee before him at the bar a perſon, who, by 
« his deciſion was to be hurried away into the other world! That 
* the prince's countenance ſhould inſpire with hopes, and not con- 
« found with fears; that his preſence alone removed eccleſiaſtic 
 cenſures; and that ſubjects ought not to go away diſlatisfied from 
« the ſovereign.” When ſentence was paſſed, the ſame magiſtrate 
declared, . This is an anprecedented judgment, to ſee, contrary 
to the example of paſt ages, a king of France, in the quality 
* of a judge, condemning a gentleman to death (z).”” 

Again, ſentences paſſed by the prince would be an inexhauſtible 
ſource of injuſtice and abuſe ; the courtiers by their importunity 
would always be able to extort his deciſions. Some Roman em- 
perors were ſo mad as to fit as judges themſelves; the conſequence 
was, that no reigns ever ſo — the world with oppreſſion and 
injuſtice. | 

0 laudius, ſays Tacitus (o), having appropriated to himſelf the 
determination of law-ſuits, and the function of magiftrates, gave oc- 
caſton to all manner of rapine. But Nero, upon coming to the 
empire after Claudius, endeavoured to conciliate the minds of the 


(1) Plato does not think it right that the duke de la Valette. It is printed in 
kings, who, as he ſays, are prieſts, ſhould the Memoirs of Montreſar, tom. ii, 
preſide on trials where people are con- p. 62, | 
demned to death, to exile, or impriſon- (A) It was afterwards revoked. Set 
ment. the ſame relation. 


(] See the relation of the trial of (e) Annal. lib. 11, 
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9 « That he would take care not to be j 
7 himſelf in private cauſes, that the parties might not be 
within the walls of a passe to the iniquitous influence of a few 
66 freedmen ).“ 3 2 ls ; 

Under the reign of Arcadius, ſays Zozimus (q), a fwarm of 
talumiiiators ſpread themfelvet oñ every fide, and infected the court. 
Upon a perſon's deceaſe, ii was ihimediately ſuppoſed he had left no 
ehildren (#) 5 and, in conſequence of this, his property was given 
away by à reſtript. For as the prince was ſurprizingly ſtupid, and 
the empreſs exceſſively enterpiizing, ſhe was a ſlave to the inſatiable 
a arice bf her domeſtics and confidents ; inſomuch, that to an hone 
man nothing could be more defirable than death. ' | 
' FormMebly, ſays Procopius (5), there wſed to be very few people 
at court; bit in Juſtinian s #tign, as the judges had no longer tht 
kberty of adminiſtrring juſtice, their tribunals were deſerted, while 
the prince's palace reſounded with the litigious clamours of the ſes 
veral parties, Every body knows what a proſtitution there 
was of public judgments, and even of the very laws themſelves, at 
that emperor's court. | | | 

The laws are the eye of the prince; by them he ſees what would 
etherwiſe eſcape his obſervation. Should he attempt the function 
of a Judge, he would not then labour for himſelf, but for impoſtors, 
Whoſe aim is to deceive him. 


CAP. VI. That in Monarchies Miniſters ought not to fit as 
» £ 7 udges. 
is likewiſe a very great inconveniency in monarchies, for the 
miniſters of the prince to fit as judges. We have ſtill inſtances 
of ſtates where there are a great number of judges to decide ex- 
chequer cauſes, and where the miniſters nevertheleſs (a thing moſt 
incredible!) would fain determine them. Many are the reflec- 
tions that here ariſe ; but this ſingle one will ſuffice for my 
e. 
I bere is in the very nature of things a kind of eontraſt between 
a prince's council and his courts of judicature, The kibhg's coun- 
cil ought to be compoſed of a few perſons, and the courts of 
judicature of a great many. The Nabe is, in the former things 
mould be undertaken and conducted with a kind of warmth and 
paſſion, which can —_ be expected, but from four or five men 
ho make it their ſole buſineſs. On the contrary, in courts of 
adicature a certain coolneſs is requiſite, and an indifference, in 
ſome meaſure, to all manner of affairs. | 


Cc Hay. VII. Of a Angle Magiſtrate. _ 
Magiftraey of this kind cannot take place but in a deſpotie 


government, We have an inſtance in the Roman hiſtory 

how far a ſingle magiſtrate may abuſe. his power. Might it not 

be very well expected that Appius on his tribunal ſhould contemn 
) Annal. liþ. 13. der Theodoſius the younger. 


7) Hiſt. lib. 5. | (s) Secret Hiſtory, 
(r) The fame diforder happened un- 


os 
Py 
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all laws, after having violated that of his own (7) enacting? Livy 
has given us the iniquitous diſtinction of the Deremvir. Ie had 
ſuborned a man to reclaim Virgima in his preſence as his ſlave t 
Virginia's relations infiſted, that by virtue of his own law ſhe 
ſhould be conſigned to them, till the definitive judgment was paſſed. 
Upon which he declared, that his law had been enacted only iu 
favour of the father; and that as Virginius was abſent; no applica- 
tion could be made of it to the preſent caſe (z). b | 


Cn. VII. Of dccnfation in different Gooeranthure. 


AT Rome (x) it was lawful for one citizen to accuſe another 
this was agreeable to the ſpirit of a republic, where each 
citizen ought to have an unlimited zeal for the public good, and is 
ſuppoſed to hold all the. rights of his country in his owh hands; 
Uader the emperors, the republican maxims were ſtill parſucd ; and 
inſtantly appeared a pernicious tribe, a ſwarm of informers. Crafty; 
wicked men; who could ſtoop to any indignity, to ſerve the pur- 
poſes of their ambition, were ſure to buſy themſelves in the fearch 
of criminals, whoſe condemnation might be agreeable to the prince ; 
this was the road to honor and preferment (5); but luckily we are 
ftrangers to it in our country. 2 2887 
We have at preſent an admirable law, namely, that by which the 
prince, who is eſtabliſned for the execution of the laws, appoints an 
officer in each court of judicature to proſecute all forts of crimes in 
his name; hence the profeſſion of informers is 4 thing unknown td 
us; for if this public avenger were ſuſpected to abuſe his office, he 
would foon be obliged to mention his author, | p 
By Plato's laws (z), thoſe who negle& to inform or to aſſiſt the 
magiſtrates, are liable to puniſhment. This would not be fo proper 
in our days. The public proſecutor watches for the fafety of the 
citizens; he proceeds in his office, while they enjoy their quiet 
and eaſe. b 


Cnar. IX. Of the Severity of Puniſhments in different 


Governments. 


T* ſeverity of puniſhments is fitter for deſpotic governments, 
whoſe principle is terror, than for a monarchy or a republic, 
Whoſe Ipring is honor and virtue. | 
In moderate governments, the love of one's country, ſhame, and 
the fear of blame, are reſtraining motiyes, capable of preventing à 
multitude of crimes. Here the greateſt puniſhment of a bad aQtion 
is conviction, The civil Jaws have therefore a ſofter way of cor- 
recting, and do not require ſo much force and ſeverity. | 
In thoſe ſtates a good legiſlator is leſs bent upon puniſhing, than 
preventing crimes; he is more attentive to inipire good moraisz 
than to inflict penalties. 8 | 


(e) See the 2d law. § 24. ff. de (x) And in a great many other cities, 
Orig. Far. )] See in Tacitus the rewards given 
| («) Quod pater puellæ abeſſet, locum to thoſe informers. — 
injuriæ elle ratus. Livius, Dec. 1. (2 Lib. ge 

| It 
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It is a conftant remark of the Chineſe authors (a), that the more 
- the penal-laws were increaſed in their empire, the nearer they drew 

towards a revolution. This is becauſe puniſhments were augmented 
in' proportion as the public morals were corrupted. E024 
It would be an eaſy matter to prove, that in all, or almoſt all 

the governments of Europe, penalties have increaſed or diminiſhed 
| =>, ion as thoſe governments favoured or diſcouraged 
liberty. 


In deſpotic rnments, people are ſo unhappy, as to have a 
r dread of death than regret for the loſs of life ; conſequently 
eir puniſhments ought to be more ſevere. In moderate ſtates, 
they are more afraid of loſing their lives than apprehenſive of the 
- pain of dying ; thoſe puniſhments therefore which deprive them 
fimply of life, are ſufficient. | 
Men in exceſs of happineſs or miſery are equally inclinable to 
. ſeverity; witneſs conquerors and monks. It is mediocrity alone, 
and a mixture of proſperous and adverſe fortune, that inſpire ys 
with lenity and pity. - 
What we ſee practiſed by individuals, is . obſervable in 
regard to nations. In countries inhabited by ſavages, who lead a 
very hard life, and in deſpotic governments, where there is only one 
pore on whom fortune laviſhes her favours, while the miſerable 
ſubjects he expoſed to her inſults, people are equally cruel, Lenity 
reigns in moderate governments. | | | 
97 en in reading hiſtory, we obſerve the cruelty of the ſultans 
in the adminiſtration of juſtice, we ſhudder at the very thought of 
the miſeries of human nature. | 
In moderate governments, a good legiſlator may make uſe of 
every thing by way of puniſhment. Is it not very extraordinary, 
that one of the chief penalties at Sparta was to deprive a perſon o 
the power of lending out his with, or of receiving the wife of 
another man, and to oblige him to have no company at home but 
; Yirgins? In ſhort, whatever the law calls a puniſhment, is ſuch 
offectively. its 


CA. X. Of the ancient French Laws, 


| JN the ancient French laws we find the true ſpirit of monarchy; 
In caſes relating to pecuniary mulcts, the common people are 
leſs ſeverely puniſhed than the nobility (4). But in criminal (c) 


_  Eaſes it is quite the reverſe ; the nobleman loſes his honor and his 


voice in court, while the peaſant, who has no honor to loſe, under, 
goes a corpora] puniſhment, 


- . (#) 1 ſhall ches hereafter that China nobility of ſixty livres. Somme Rurale, 
is, in this reſpect, in the ſame caſe as a book 2. p. 198. edit. Got. of the year 
republic or a monarchy. 1512. | 
0) Suppoſe, for inſtance, to prevent (c) See the Council of Peter Defon- 
execution of a decree, the common taines, chap, 13. eſpecially the 226 art. 
people paid a fine of forty ſous, and the 4 ä 
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CAT. XI. That when People are wirtuous, fo Puniſhments are 
22 neceſſary. 5 


1H E people of Rome had ſome ſhare of probity. Such was 
te force of this probity, that the legiſlator had frequently no 
farther occaſion than to point out the right road, and they were 
ſure to follow it ; one would 1 that inſtead of precepts, it 
was ſufficient to give them counſels. | 
The puniſhments of the regal laws, and thoſe of the twelve ' 
tables, were almoſt all aboliſhed in the time of the republic, in 
conſequence either of the Valerian (d), or of the Porcian law (e). 
It was never obſerved that this ſtep did any manner of prejudice ' 
to the civil adminiſtration. | 
This Valerian law, which reſtrained the magiſtrates from uſing 
violent methods againſt a citizen that had appealed to the people, 
inflited no other puniſhment on the perſon who infringed it, than 
that of being reputed a diſhoneſt man (J). 1 


cn. XII. Of the Power of Punifments. 


XPERIENCE ſhews, that in countries remarkable for the lenity 
of their laws, the ſpirit of the inhabitants is as much affected by 
| flight penalties, as in other countries by ſeverer puniſhments. 

If an inconveniency.or abuſe ariſes in the ſtate, a violent govern- 
ment endeavours ſuddenly to redreſs it; and inſtead of putting the 

old laws in execution, it eftabliſhes ſome - cruel puniſhment, which 

inſtantly puts a ſtop to the evil. But the ſpring of government. 
hereby loſes irs elafticity ; the imagination grows accuſtomed to 

the ſevere as well as the milder puniſhment ; and as the fear of the 
latter diminiſhes, they are ſoon obliged in every caſe to have recourſe. 
to the former. Robberies on the high-way were grown common 

in ſome countries; in order to remedy this evil, they invented the 

puniſhment of breaking upon the wheel, the terror of which put a 

ſtop for a while to this miſchievous practice. But ſoon after rob- 
beries on the high-ways became as common as ever. 

Deſertion in our days was grown to a very great height; in con- 
ſequeyce of which it was judged proper to puniſh thoſe delinquents 
with death; and yet their number did not diminiſh. The reaſon 
is very natural; a ſoldier, accuſtomed to venture bis life, deſpiſes, 
or affects to deſpiſe, the danger of loſing it. He is habituated ta 
the fear of ſhame; it would have been therefore much better to 
have continued a puniſhment (g), which branded him with infamy 
for life - 00 penalty was pretended to be increaſed, while it really 


(4) It was made by Yalerfus Publicola (e) Lex Porcia pro tergo eivium lata. 
ſoon after the expulſion of the kings, It was made in the 454th year of the 
and was twice renewed, both times by foundation of Rome. : 
magiſtrates of the ſame family, as Livv () Nibil ultra gudm imprebè factum 
obſerves, lib. 10. the queſtion was not adjecet, Liv. 
to give it a greater force, but to render (g) They lit his noſe, ar cut off his 
its injunRions more perfect. Diligentius eats. | 
ſanctum, ſays Livy, ihid. 


Mankind 
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Mankind muſt not be governed with too much ſeveritygiwe 
ought to make a prudent uſe of the means which nature has gien 
us to conduct them. If we enquire into the cauſe of all human 
corruptions, we ſhall find that they proceed from the impunity of 
criminals, and not from the moderation of puniſhments. A 
Let us follow nature, 'who has given ſhame to man for his 
ſcourge; and let the heavieſt part of the puniſhment be the infamy 
attending it. | 
But if there be ſome countries where ſhame is not a canſequence 
of puniſhment, this muſt be owing to tyranny, which has inflicted 
the ſame penalnes on villains and honeſt men. | $ 
And if there are others where men are deterred only by cruel 
puniſhments, we may be ſure that this muſt, in a great meaſure, 
ariſe from the violence of the government, which has uſed ſuch 
penalties for flight tranſgreſſions. | 
It often happens that a legiſlator, deſirous of remedying an 
abuſe, thinks of nothing elſe; his eyes are open only to this object, 
and ſhut to its inconveniencies. When the abuſe is redreſſed, you 
ſee only the ſeverity of the legiſlator; yet there remains an evil in 
the ſtate that has ſprung from this ſeverity ; the minds of the people 
are corrupted; and become habituated to deſpotiſm. 
Lyſander (hb) having obtained a victory over the Athenians, the 
8 8 were ordered to be tried, in conſequence of an accuſation 
brought againſt that nation of having thrown all the captives of two 
| gallies down a precipice, and of having reſolved in full aſſembly to 
cut off the hands of thoſe whom they ſhould chance to make priſoners. 
he Athenians were therefore all maſſacred, except Adymantes, who 
had oppoſed this decree. Lyſander reproached Phylockes, before he 
was put to death, with having depraved the people's minds, and 
wen leſſons of cruelty to all Greece. | 
The Argives, fays Plutarch (7), having put fifteen hundred of their 
' citizens to death, the Athenians ardered jacrifices of expiation, that it 
_— the Gods to turn the hearts of the Athenians from ſo cruel a 
thought. 
There are two ſorts of corruption; one when the people do not 
obſerve the laws; the other when they are corrupted by the laws: 
an incurable evil, becauſe it is in the very remedy itlelf - 


cr. XIII. Infuffciency of the Laws of Japan. 
EXCESSIVE puniſhments may even corrupt a deſpotic govern- 


— ment; of this we have an inſtance in Japan. 

Here almoſt all crimes are puniſhed with death (4), becauſe diſ- 
obedience to ſo great an emperor, as that of Japan, is reckoned an 
enormous crime. The queſtion is not ſo much to correct the delin- 
quent, as to vindicate the authority of the prince. Theſe notions 

are derived from ſervitude, and are owing eſpecially to this, that 
as the emperor is univerſal proprietor, almoſt all crimes are directly 
againſt his intereſts, e rigs ths 
' (5) Xenoph. hiſt. lib, 
©) Morals, of thoſe * 


- 


. with the direfiion eebe 178. 
are intruſted (t) See Kem 7 * faire 


$ They 
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They puniſh with death lies ſpoken before the magiſtrate (I); a 
proceeding contrary to natural defence. 12 

Even things which haye not the appearance of a crime, are 
ſeverely puniſhed; for inſtance, a man that ventures his money at 
play is put to death. | 

True it is, that the character of this people, ſo amazingly obſti- 
nate, capricious, and reſolute, as to defy all dangers and calamities, 
ſeems to abſolve their legiſlators from the imputation of cruelty, 
notwithſtanding the ſeverity of their laws. But are men who have 
2 natural contempt of death, and who rip open their bellies for the 
. leaſt fancy; are ſuch men, I ſay, mended or deterred, or rather are 
they not hardened, by the continual proſpect of puniſhments? 
The relations of travellers inform us, with reſpect to the education 
of the *Japaneſe, that children muſt be treated there with mildneſs, 
' becauſe they become hardened to puniſhment; that their ſlaves 
maſt not be too roughly uſed, becauſe they immediately ſtand upon 
their defence. Would not one imagine, that they might eaſily have 
judged of the ſpirit, which ought to reign in their political and 
civil government, from that which ſhould prevail in their domeſtic 
concerns? | 

A wiſe legiſlator would have endeavoured to reclaim people by a 
juſt temperature of puniſhments and rewards ; by maxims of philo- 
ſophy, morality, and religion, adapted to thoſe characters; by a 
proper application of the rules of honor, and by the enjoyment of 
eaſe and tranquillify of life. And ſhould he have entertained any 
apprehenſion that their minds, being inured to the cruelty of 
puniſhments, would, no longer be reſtrained by thoſe of a milder 
nature, he would have conducted himſelf (zz) in another manner, 
and gained his point by degrees: in particular caſes, that admitted 
of any indulgence, he would have mitigated the puniſhment, till he 
ſhould have been able to extend this mitigation to all caſes. 

But theſe are ſprings to which deſpotic power is a ſtranger; it 
may abuſe itſelf, and that is all it can do: in Japan it has made its 
utmoſt effort, and has ſurpaſſed even itſelf in cruelty. 

As the minds of the people grew wild and intractable, they were 
obliged to have recourſe to the moſt horrid ſeverity. | 
This is the origin, this the ſpirit of the laws of Japan. They 
had more fury however than force. They ſucceeded in the extir- 
pation of Chriſtianity ; but ſuch unaccountable efforts. are a proof 
of their inſufficiency. They wanted to eſtabliſh a good polity, and 
they have ſhewn greater marks of their weakneſs. 

We have only to read the relation of the interview between the 
Emperor and the Deyro at Meaco (). The number of thoſe who 
were ſuffocated or murdered in that city by ruffians, is incredible; 
young maids and boys were carried off by force, and found after. 
wards expoſed in public places, at unſeaſonable hours, quite naked, 
and ſown in linen bags, to prevent their knowing which way they 


had paſſed; robberies were committed in all parts; the bellies of 


(1) Collection of Voyages that con- the minds of people have been depraved 
tributed to the eſtabliſhment of the Eaſt- by too great a ſeverity of puniſhments, 
India Company, tom. 3. p. 428. (n) Collection of Voyages that con- 

(m) Let this be obſerved as a maxim tributed to the eſtabliſhment of the Eaſt= 
in practice, with regard to caſes where India Company, tom. 5. p. 2+ 


' hotſes 
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| / 
horſes were ripped” open, to bring their riders to the ground: and 
coaches were — in order to ſtrip the ladies. The Dutch, 
who were told they could not paſs the night on the ſcaffolds, with- 
out expoſing themſelves to the danger of being aſſaſſinated, came 
wn, &c. | | | dez 

we ſhall here give one inſtance more from the ſame nation. The 
Emperor having abandoned himſelf to infamous pleaſures, lived 
unmarried; and was conſequently in danger of dying without iſſue. 
The Deyro ſent him two beautiful damſels ; one he married out of 
reſpect, but would not meddle with her. His nurſe cauſed the 
fineſt women of the empire to be ſent for, but all to no purpole. 
At length, an armorer's daughter having pleaſed his fancy (o), he 
determined to eſpouſe her, and had a ſon. The ladies belonging to 
the court, enraged to ſee a perſon of ſuch mean extraction preferred 

to themſelves, ſtifled the child. The crime was concealed from the 

emperor; for he would have * the land wich blood. The 
exceſſive ſeverity of the laws hinders therefore their execution: 
when the puniſhment ſurpaſſes all meaſure, they are frequently 


_ obliged to prefer impunity to it. 


Cuar. XIV. Of the Spirit of the Roman Senate. 


Up ER the conſulate of Acilius Glabrio and Piſo, the Acilian 
law (p) was made to prevent the intriguipg for places. Dio 
fays (g), that the ſenate engaged the conſuls to propoſe it, by 
reaſon that C. Cornelius the tribune had reſolved to cauſe more 
ſevere puniſhments to be eflabliſhed againſt this crime; to which 
the people ſeemed greatly inclined. The ſenate rightly judged, | 
that immoderate puniſhments would ſtrike indeed a terror into 
people's minds, but muſt have alſo this effect, that there would be 
nobody afterwards to accuſe or condemn; whereas, by propoſing 
moderate penalties, there would be always judges and accuſers. 


Cuar. xv 1 Of the Roman Laxos in reſpect to Puniſhments. 


1 AM 9ftrongly confirmed in my ſentiments, upon finding the Ro- 
mans on my fide; and I think that puniſhments are connected 
with the nature of government, when I behold this great people 
changing in this reſpe& their civil laws, in proportion as they 
altered their form of government. 

The regal laws made for fugitives, ſlaves, and vagabonds, were 
very ſevere. The ſpirit of a republic would have required that the 
decemvirs ſhould not have inſerted thoſe laws in their twelve tables ; 
but men who aimed at tyranny, were far from conforming to a re- 
publican ſpirit. 3, 2h N 

Livy ſays (7), in relation to the puniſhment of Metius Suffetius, 
dictator of Alba, who was condemned by Tullius Hoſtilius to be 
faſtened to two chariots drawn by horſes, and to be torn aſunder ; 


(e) Collection of Voyages that con- the rank of ſenators, nor nominated to 
tributed to the eſtabliſhment of the Eaſt- any public office. Dio, book 36. 
India Company, tom. 5. p. 2. ) Book 36. | 
P. fa." 
(The guilty were condemned to a 8 Libs Je 


line ; they could not be admitted into 
4 that 
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that this was the firſt and laſt puniſhment, in which the remembrance 
of humanity ſeemed to have been loſt, He is miſtaken; the twelve 
tables are full of very cruel laws (s). ; | | 

The deſign of the decemvirs appears more conſpicuous in the 
rapital puniſhment pronounced againſt libellers and poets. This 1s 
not agreeable to the genius of a republic, where the people like to 
ſee the great men humbled. But perſons who aimed at the ſub- 
verſion of liberty, were afraid of writings that might revive its 
ſpirit (7). 

K ee ih expulſion of the decemvirs, almoſt all the penal laws 
were aboliſhed. It is true, they were not expreſsly repealed ;. but 
as the Porcian law had ordained, that no citizen of Rome ſhould be 
put to death, they were of no farther uſe. 
This is exactly the time to which we may refer what Livy 
ſays («) of the Romans, that no people were ever fonder of mode- 
ration in puniſhments. _ oo 2 
But if to the lenity of penal laws we add the right which the 
party accuſed had of withdrawing before judgment was pronounced, 
we ſhall find that the Romans followed the ſpirit which I have ob- 
ſerved to be natural to a republic. a 

Sylla, who confounded tyranny, anarchy, and liberty, made the 

Cornelian laws. He ſeemed to have contrived regulations, merely 
with a view to create new crimes. Thus diſtinguiſhing an infinite 
number of actions by the name of murder, he found murderers in 
all parts; and by a practice but too much followed, he laid ſnares, 
| ſowed thorns, and opened precipices, whereſoever the citizens fer 
their feet. | | 

Almoſt all Sylla's laws contained only the interdiction of fire and 
water. To this Cæſar added the confiſcation of goods (v], becauſe 
the rich, by preſerving their eſtates in exile, became bolder in the 
perpetration of crimes. hee 

The. emperors having eſtabliſhed a military government, ſoon 
found that it was as terrible to the prince as to the ſubject; they 
endeavoured therefore to temper it, and with this view had re- 
courſe to dignities, and to the reſpe& with which thoſe dignities 
were . | 

The government thus drew nearer a little to monarchy, and 
puniſhments-were divided into three claſſes (x) ; thoſe which related 
to the principal perſons in the ſtate ( y), which were very mild; 
thoſe which were inflicted on perſons of an inferior rank (z), and 
were more ſevere ; and, in fine, ſuch as concerned only perſons of 
the loweſt condition (a), which were the moſt rigorous. | 

Maximinus, that fierce, that ſtupid prince, increaſed the rigour of 
the military government which he ought to have ſoftened. The 


* 


() We find there the puniſhment of 
Are, and generally capit4 puniſhments, 
theft puniſhed with death, &c. 

(e) Sylla, animated with the ſame 
ſpirit as the decemvirs, followed their 
example, in augmenting the penal laws 
againſt ſatyrical writers. 

(u) Book 1. 

(v) Penas facinorum 2uxit, cum lo- 
$vpletes eò facilins ſcelece {4 obligarent, 


quod integris patrimoniis exularent. 
Suet. in Jul. Ceſare. 

(x) See the 3d law, § legis ad leg- 
Cornel. de Sicariis, and a vaſt number of 
others in the Digeſt and in the Codex. 

() Sublimiores. 

(3) om 6035 ad 

(a) Infimos eg. 3. F egis ad eg. Cor- 
nel. de Sicariis. . 


F ſenate 


* 
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_ ſenate were informed, ſays Capitolinus (5), that ſome had been 
erucified, others expoſed to wild beaſts, or ſowed up in the ſkins of 
. beaſts lately killed, without any manner of regard to their dignity. 
It ſeemed. as if he wanted to exerciſe the military diſcipline, on the 
model of which he pretended to regulate the civil adminiſtration. 
In the confideration on the riſe and declenſion of the Roman grandeur, 
we find in what manner Conſtantine changed the military Ideen 
into a military and civil government, and drew nearer to monarchy. 
There we may trace the different revolutions of this ſtate, and ſee 
how they fell from rigor to indolence, and from indolence to 
impunity. | gary 


Crimes. 


TT is an eſſential point, that there ſhould be a certain proportion 
in puniſhments, becauſe it is eſſential that a great crime ſhould 
be avoided rather than a ſmaller, and that which 1s more pernicious 
to ſociety rather than that which is leſs. | 
_ , « An impoſtor (c), who called himſelf Conſtantine Ducas, raiſed 
- «« a great inſurrection at Conſtantinople. He was taken and con- 
« demned to be whipt; but upon informing againſt ſeveral perſons 
« of diſtinction, he was ſentenced to be burnt as a calumniator.“ It 
is very extraordinary, that they ſhould thus proportion the puniſh- 
ments betwixt the crime of are and that of calumny. 

This puts me in mind of a ſaying of Charles II. king of Great- 
Britain. He ſaw a man one day ſtanding in the pillory; upon which 
the aſked what crime the man had committed. He was anſwered, 
Pleaſe your majeſty, he has wrote a libel againſt your miniſters. The 

' fool ! ſaid the king, why did not he write againſt me ? they would 
have done nothing to him. | 

« Seventy perſons having conſpired againſt the emperor Baſil (4); 
he ordered them to be whipt, and the hair of their heads and beards 
to be burnt. A ſtag one day having taken hold of him by the 
4 girdle with his horn, one of his retinue drew his ſword, cut the 
« girdle, and ſaved him; upon which he ordered that perſon's head 
* to be cut off, for having, aid be, drawn his ſword againſt his 
« ſovereign.” Who could imagine that the ſame prince could ever 
have p two ſuch different judgments ? 

It is a great abuſe amongſt us to condemn to the ſame puniſh - 
ment a perſon that only robs on the high-way, and another who 
robs and murders. Surely, for the public ſecurity, ſome difference 
ſhould be made in the puniſhment, _ 

In China, thoſe who add murder to robbery, are cut in pieces (e) ; 
but. not ſo the others ; to this difference it is owing, that though 
they rob in that country, they never murder. 

In Ruſfa, where the puniſhment of robbery and murder is the 
 Jame, they always murder (7). The dead, ſay they, tell no 
yer 0 


(8) Jul. Cap. Maximini duo. (4) In Nicephorus's hiſtory. 
(c) Hiſt. of Nicephorus, patriarch of (e) Du Halde, tom. i. p. 6. 
Sonſtantinople. | (.F) Preſent ſtate of Ruſſia, by Perry. 


Where 
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Where there is no difference in the penalty, there ſhould be ſome 
in the expeQation of pardon, In England they never murder on 
the high-way, becauſe robbers have ſome hopes of tranſportation, 
which is not the caſe in reſpect to thoſe that commit murder. 

Letters of grace are of excellent uſe in moderate. governments. 
This power which the prince has -of pardoning, exerciſed with 
prudence, is capable of producing admirable effects. Thy principle 
of deſpotic government, which neither grants nor receives any 
pardon, deprives it of theſe advantages. | 


' Cnrae, XVII. OF the. Rack. 


HE wickedneſs of mankind makes it neceſſary: for the laws to 

ſuppoſe them better than they really are. Hence the depoſi- 
tion of two witneſſes is ſufficient in the puniſhment of all crimes. 
The law believes them, as if they ſpoke by the mouth of truth. 
Thus we judge, that every child conceived in wedlock is legitimate; 
the law having a confidence in the mother, as if ſhe were chaſtity 
itſelf. But the uſe of the rack againſt criminals, cannot be defended 
on a like plea of neceſſity. 

We have before us the example of a nation bleſſed with an 
excellent civil government (g), where without any inconveniency 
the practice of ms criminals is rejected. It is not therefore 
in its own nature neceſſary (+). 

So many men of learning and genius have written againſt the 
cuſtom of torturing criminals, that after them I durſt not preſume 
to meddle with the ſubject. I was going to ſay, that it might ſuit 
deſpotic ſtates, where whatever inſpires fear is the propereſt ſpring 
of government; I. was going to ſay, that the ſlaves, among the 
Greeks and Romans But nature cries out aloud, and aſſerts her 


Car. XVIII. Of pecuniary and corporal Puniſhments. 


OU anceſtors, the Germans, admitted of none but pecuniary 
puniſhments. Thoſe free and warlike people were of opinion, 
that their blood ought not to be ſpilt but with ſword in hand. On 
the contrary, theſe puniſhments are rejected by the Japaneſe (i), 
under pretence that the rich might elude them. But are not the 
rich afraid of being ſtripped of their property ? And might not 
pecuniary penalties be proportioned to people's fortunes ? and in 
fine, might not infamy be added to thoſe puniſhments ? 8 
A good legiſlator takes a juſt medium; he ordains neither always 
pecuniary, nor always corporal puniſhments. , 


8) The Engliſh. Romans, the 3d and 4 law. ad lg. 


The citizens of Athens could not Fuliam Majeſt. that birth, dignity, © 


be put to the rack (Lyffas, Orat. in and the military profeſſion, exempted 
at.) unleſs it was for high treaſon. le from the rack, except in caſes. 
The torture was uſed within thirty days 2 See the prudent reſtrie- 


after condemnation. ¶ Cur ius Fortunatus, tions of this practice made by the laws - 


Rhetor, Schol. lib. 2.) There was no of the Vi 0 
preparatory torture. In regard to the (3) Sep empfar.. 


F 7 Cn. 


* 
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cn. XIX. Of the Law of Retaliation. 


THE uſe of the /aw of retaliation (4) is very frequent in deſpotic 
countries, where they are fond of fimple laws. Moderate go- 
vernments admit of it ſometimes; but with this difference, that the 
former exerciſe it in full rigor, whereas among the latter it ever 
receives ſome kind of limitation. 
The law of the twelve tables admitted two; firſt, it never con- 
demned to retaliation, but when the plaintiff could not be ſatisfied 
in any other manner (/). Secondly, after condemnation they might 
y damages and' intereſt (n), and then the corporal was changed 
into a pecuniary puniſhment (). STE 


Cray, XX: Of the Puniſhment of Fathers for the Crimes of their 
N Children. | 


JN China, fathers are puniſhed for the crimes of their children. 
This was likewiſe the cuſtom of Peru (o); a cuſtom derived from 
the notion of deſpotic power. | 
Little does it fignify to ſay, that in China the father is puniſhed 
for not having exerted that paternal authority, which nature has 
eſtabliſhed,” and the laws themſelves have improved. This ſtill 
ſuppoſes that there is no honor among the Chineſe. Amongſt us, 
parents whoſe children are condemned by the laws of their country, 
and children () whoſe parents have undergone the like fate, are as 
ſeverely puniſhed by ſhame, as they would be in China by the lofs 
of their lives. de 


\Cnay. XXI. Of the Clemency of the Prince. 


i PLEMENCY is the characteriſtic of monarchs. In republice, 
whoſe principle is virtue, it is not ſo neceſſary. In deſpotic 
governments, where fear predominates, it is leſs cuſtomary, becauſe 
the great men are to be reſtrained by examples of ſeverity, It 
is more neceſſary in -monarchies, where they are governed by 
Honor, which frequently requires what the very law forbids. Diſ- 
is here equivalent to chaſtiſement; and even the forms of 
Juſtice are puniſhments, This is becauſe particular kinds of pe- 
nalty are formed by ſhame, which on every fide invades the 
delinquent. _ 
The great men in monarchies are fo heavily puniſhed by diſ- 
grace, by the loſs (though often imaginary) of their fortune, 
credit, acquaintances, and pleaſures, that rigor in reſpect to them 
is needleſs, It can tend only to diveſt the ſubject of the affection 
he has for the perſon of his prince, and of the reſpect he ought to 


have for public poſts and employments. 


I) It is eſtabliſted in the Koran: (e) See Garcilaſſo, hiſtory of the civil 
Jer the chapter of the Coro. wars of the Spaniards. 

() Si membrum rupit, ni cum eo (g) Inſtead of puniſhing them, ſays 
pacit, talio eto, Aulus Gellius, lib. 20. Plato, they ought to be commended be 
cap. 1. rr not having followed their father's ex- 

(m) Ibid. ef ample, Book 9. of laws. 
: (n).See alſo the law of the Viſigoths, 
ook 6. tit. 4. § 3. and 3. | 


As 
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As the inſtability of the great is natural to a deſpotic government, 
ſo their ſecurity is interwoven with the nature of monarchy. ; 
So many are the advantages which monarchs gain by clemency; 
ſo greatly does it raiſe their fame, and endear them to their ſub. | 
jects; that it is generally happy for them to have an opportunity of 
8 it; which in this part of the world is ſeldom wanting. 
Some branch perhaps of their authority, but never hardly the 
whole, will be diſputed: and if they ſometimes fight for their 
crown'; they do not fight for their life. 
But ſome may aſk, when is it proper to puniſh, and when to 
ardon? This is a point eaſier felt than preſcribed. When there 
is danger in the exerciſe of clemency, it is viſible; nothing ſo eaſy 
as to diſtinguiſh it from that imbecility, which expoſes princes to 
contempt, and to the very incapacity of puniſhing. 
The emperor Maurice () made a reſolution never to ſpill the 
blood of his ſubjects. Anaſtaſius (r) puniſhed no crimes at all. 
Iſaac Angelus took an oath, that no one ſhould be put to death, 
during his reign. Thoſe Greek emperors had forgot that it was not 
for nothing they were intruſted with the ſword, 


(9) Evagr. hiſt. f 
(7) Frag. of Suidas, in Conflant. Porphyreg. 


B O OK VI. 


CONSEQUENCES OF THE DIFFERENT PRINCIPLES 
OF THE THREE GOVERNMENTS WITH RESPECT 
TO SUMPTUARY LAWS, LUXURY, AND THE CON. 
DITION OF WOMEN. Q 


— CCI wm 
CAT. 1. -Of Luxury. 


UXURY þ ever in proportion to the inequality of fortunes, 
L If the riches of a ſtate are equally divided, there will be no 
luxury; for it is founded merely on the conveniencies acquired by 
the labour of others. . 

In order to have this equal diſtribution of riches, the law ought 
to give to each man only what is neceſſary for nature. If they 
exceed theſe bounds, ſome will ſpend, and others will acquire; by 
which means an inequality will be eſtabliſhed. REY 

9 what is neceſſary for the ſupport of nature to be equal 
to a given ſum, the luxury of thoſe who have only what is barely 


neceſſary, will be equal to a cypher : if a perſon happens to have 
double that ſum, his luxury will be equal * one; he that has * 
3 e 


„ 


Tur SPIRIT or LAWS. Boos VII. 


70 


N the latter's ſubſtance, will have a luxury equal to three; if this be 


ſill doubled, there will be a luxury equal to ſeven; ſo that the pro- 

perty of the ſubſequent individual being always ſuppoſed double 

to that of the preceding, the luxury will increaſe double, and an 

2 be always added, in this progreſſion, o, 1, 3, 7, 15, 31, 
3, 127. | 

In Plato's republic (/), luxury might have been exactly calcu- 
lated. There were four ſorts of Cenſus's, or rates of eſtates. The 
firſt was exactly the term beyond poverty, the ſecond was double, 
the third triple, the fourth quadruple to the firſt. In the firſt 
Cenſus, luxury was equal to a oper; in the ſecond to one, in the 
third to two, in the to three; and thus it followed in an 
arithmetical p ion. 

Confidering the luxury of different nations with reſpe& to one 
another, it is in each ſtate in a compound 33 to the in- 
equality of fortunes among the ſubjects, and to the inequality of 
wealth in different ſtates. In Poland, for example, there is an 
extreme inequality of fortunes; but the poverty of the whole 
hinders them from having ſo much luxury as in'a more opulent 
government. 

Luxury is alſo in proportion to the populouſneſs of the towns, 
and eſpecially of the capital; ſo that it is in a compound proportion 
to the riches of the ſtate, to the inequality of private fortunes, and 
to the number of people ſettled in particular places. 

In proportion to the populouſneſs of towns, the inhabitants are 
filled with notions of vanity, and actuated by an ambition of diſ- 
is > 4-1 1-p promggye by trifles (s). If they are very numerous, 
and moſt of them ſtrangers to one another, their vanity redoubles, 
becauſe there are greater hopes of ſucceſs. As luxury inſpires 
_ theſe hopes, each man aſſumes the marks of a ſuperior condition, 
But by endeavouring thus at diſtinction, every one becomes equal, 
and — ceaſes; as all are deſirous of reſpect, no body is 

re . | | 
Hence ariſes a ral inconveniency. Thoſe who excel in a 
feſſion, ſet what value they pleaſe on their labor; this example 
is followed by people of inferior abilities; and then there is an end 
of all proportion between our wants and the means of ſatisfying 
them. When I am forced to go to law, I muſt be able to fee 
council; when I am ſick, I muſt have it in my power to fee a 
phyſician. 

It is the opinion of ſeveral, that the aſſembling ſo great a multi- 
tude of people in capital cities, is an obſtruction to commerce, 
becauſe ds inhabitants are no longer at a proper diſtance _ 
each other. But I cannot think ſo; for men have more delires, 
more-wants, more fancies, when they live together. 


(FS) The firſt Cenſus was the heredi- 
tary ſhare in land, and Plate would not 
allow them to have, in other effects, 
above a' triple of the hereditary ſhare. 
fa 4 fees fool 8. was de hp 

s) In large an ulous cities, ſay: 
the Author of the able of the Bees, 
tom. 1. p. 97» wear clothes above 
their and, | veatly, have the 


pleaſure of being eſteemed by a vaſt 
majority, not as what they are, but 
what they appear to be. They have the 
ſatisfaftion to imagine, that they appear 
what they would be; which, to weak 
minds, is a pleaſure almoſt as ſubſtantial 
as they could reap from the very ac» 


. compliſhmeat of their wiſhes, 
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CA. II. Of ſumptuary Laws in a Democracy. 


WE have obſerved, that in a republic where riches are equally 
divided, there can be no ſuch thing as luxury; and as we 
have ſhewn in the 5th book (7), that this equal diſtribution con ſti- 
tutes the excellency of a republican government; hence it follows, 
that the leſs luxury there is in a republic, the more it is perfect. 
There was none among the old Romans, none among the Lacedz- 
monians; and in republics where this equality is not quite loſt, the 
ſpirit of commerce, induſtry, and virtue, renders every man able 
and willing to live on his own property, and conſequently prevents 
the growth of luxury. | 

The laws concerning the new diviſion of lands, inſiſted upon ſo 
eagerly in ſome republics, were of the moſt ſalutary nature. They 
are dangerous, only as they are ſubitaneons. By reducing inſtantly 
the wealth of ſome, and increaſing that of others, they form a 
2 in each family, and mul produce a general one in the 

te. 

In proportion as luxury gains ground in a republic, the minds of 
the people are turned towards their particular intereſts. Thoſe who 
are allowed only what is neceſſary, have nothing but their own re- 
e and their country's glory in view. But a ſoul depraved 

y luxury, has many other FE ot and ſoon becomes an enemy to 
the laws that confine it. The luxury in which the garriſon of Rhegio 
began to live, was the cauſe of their maſſacring the inhabitants. 

| Noſocaer were the Romans corrupted, than their defires became 
boundleſs and immenſe. Of this we may judge by the price they 
ſet on things. A pitcher of Falernian wine (2) was ſold for a 
hundred Roman denarii; a barrel of ſalt meat from the kingdom 
of Pontus coſt four hundred; a good cook four talents; and for 
boys, no age was reckoned too great. When the whole world, 
— y the force of corruption, is immerſed in voluptuouſ- 
nels (x), what muſt then become of virtue ? 


CAT. III. Of fumptuary Laws in an Ariſtecracy. 


FP HE RE is this inconveniency in an ill - conſtituted ariſtocracy, 
that the wealth centers in the nobility, and yet they are not 
allowed to ſpend; for as luxury is contrary to the ſpirit of modera- 
tion, it muſt be baniſhed from thence. This government compre- 
hends therefore only people who are extremely poor, and cannot 
acquire; and people who are valtly rich, and cannot ſpend. 

In Venice, they are compelled by the laws to moderation. They 
are ſo habituated to parſimony, that none but courtezans can make 
them part with their money. Such is the method made uſe of for 
the ſupport of induſtry; the moſt contemptible of women may be 
profuſe without danger, whilit thoſe who contribute to their extra- 
vagance, conſume their days in the greateſt obſcurity, 


85 Chap. 4. and 5. in his extract of wirtues and vices, 
(%) Fragment of the 36th book of (x) Cum maximus omnium impetus 
Diodorus, quoted by Conſt Porphyrogen. ad luxuriam eflet,  Jbid. | 


F 4 Admirable 
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Admirable in this reſpe& were the inſtitutions of the principal 
republics of Greece. The rich employed their money in feſtivals, 


muſical chorus's, chariots, horſe-races, and chargeable offices. 
Wealth was therefore as burthenſome there as poverty, 


' Crap. IV. Of /umptuary Laws in a Monarchy. 


14 IT Us ſays (5), That the Suiones, a German nation, have a 

particular reſpe for riches; for which reaſon they live under the 
government of one perſon. This ſhews, that luxury is extremely 
poo for monarchies, and that under this government there muſt 

e no ſumptuary laws. | . 

As riches, by the very conſtitution of monarchies, are unequally 
divided, there is an abſolute neceſſity for luxury. Were the rich 
not to be laviſh, the poor would ſtarve. It is even neceſſary here, 
that the expences of the opulent ſhould be in proportion to the in- 
equality of fortunes; and that luxury, as we have already obſerved, 
ſhould increaſe in this proportion. The augmentation of private 
wealth is owing to its having deprived one part of the citizens of 
their neceſſary ſupport; this mutt therefore be reſtored to them, 

Hence it is, that for the preſervation of a monarchical ſtate, 
luxury ought continually to increaſe, and to grow more extenſive, 
as it riſes from the labourer to the artificer, to the merchant, to the 
magiſtrate, to the nobility, to the great officers of ſtate, up to the 
very prince; otherwiſe the nation will be undone. 

In the reign of Auguſtus, a propoſal was made in the Roman 
ſenate, which was compoſed of grave magiſtrates, learned civilians, 
and of men whoſe heads were filled with the notion of the primitive 
times, to reform the manners and luxury of women. It is curious 
to ſee in Dio (z), with what art this prince eluded the importunate 
ſollicitations of thoſe ſenators. This was becauſe he was founding 
a monarchy, and diſſolving a republic. 

Under Tiberius, the Adiles propoſed in the ſenate, the re- 
eſtabliſhment of the ancient ſumptuary laws (a). This prince, who 
did not want ſenſe, oppoſed it. The ate, ſaid he, could not poſſibly 
fubſift in the preſent futuation of things. How could Rome, how could 
the provinces, live? We were frugal, while we were only maſters cf 
one city ; now we conſume the riches of the whole globe, and employ both 
the maſters and their ſlaves in our ſervice. He plainly ſaw, that 
ſumptuary laws would not ſuit the preſent form of government. 

When a propoſal was made under the ſame emperor to the 
ſenate, to prohibit the governors from carrying their wives with 
them into the provinces, becauſe of the diſſoluteneſs and irregularity 
which followed thoſe ladies, the propoſal was rejected. It was ſaid, 
that the examples of ancient auſterity had been changed into a more 
agreeable method of living (b). They found there was a neceſſity 
for different manners. | 
Luxury is therefore abſolutely neceſſary in monarchies; as it is 
alſo in deſpotic ſtates. In the former, it is the uſe of liberty; in 
the latter, it is the abuſe of ſervitude. A ſlave appointed by his 


) De morib. G erman. (b) Multa duritiei vcterum melius 
z) Dio Caſſius, lib. 54. letius mutata, Tacit. Annal. lib, 3. 
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maſter to tyrannize over other wretches of the ſame condition, un- 
certain of enjoying to-morrow the — ta-day, has no 
other felicity than that of glutting the pride, the paſſions and vo- 
luptuouſneſs of the preſent moment. a 1 

Hence atiſes a very natural reflection: Republics end with 
luxury; monarchies with poverty (c). 


CA. V. In what Caſes ſumptuary Laws are uſeful in 4 


lonarchy, 


WHETHER it was from a republican ſpirit, or from ſome other 
particular circumſtance, ſumptuary laws were made in Ara- 
n, in the middle of the thirteenth century, James the Firſt or- 
gained, that neither the king, nor any of his ſubjects, ſhould have 
above two forts of diſhes at a meal, and that each diſh ſhould be 
dreſſed only one way, except it were game of their own killing (4). 

In our days, ſumptuary laws have been alſo enacted in Sweden; 
but with a different view from thoſe of Aragon. | 

A government may make ſumptuary laws with a view to abſo- 
lute aer this is the ſpirit of ſumptuary laws in republies; 
and the very nature of the thing ſnews, that ſuch was the deſign of 
thoſe of Aragon. | 

Sumptuary laws may likewiſe be eſtabliſhed with a deſign to pro- 

mote a relative frugality : when a government perceiving that fo- 
reign merchandizes, being at too high a price, will require ſach 
an exportation of home manufactures, as to deprive them of more 
advantages by the loſs of the latter, than they can receive from the 
poſſe ſſion of the former, they will forbid their being introduced. 
And this is the ſpirit of the laws which in our days have been paſſed 
in Sweden (e). Such are the ſumptuary laws proper for mo- 
narchies. 

In general, the poorer a ſtate, the more it is ruined by its rela- 
tive luxury; and conſ:quently the more occaſion it has for relative 
ſumptuary laws. The richer a ſtate, the more it thrives by its re- 
lative luxury; for which reaſon it muſt take particular care not 
to make any relative ſumptuary laws. This we ſhall better ex- 

lain in the book on commerce J); here we treat only of abſolute 
3 | 


Cnar. VI. Of the Luxury of China. 


QUMPTUARY laws may, in ſome governments, be neceſſary far 

particular reaſons. The people, by. the influence of the cli- 
mate, may grow ſo numerous, and the means of ſubſiſting may be 
ſo uncertain, as to render an univerſal application to agriculture ex- 
tremely neceſſary, As luxury in thoſe countries is dangerous, 
their ſumptuary laws ſhould be very ſevere. In order therefore 


(e) Opulentia paritura mox egeſtatem. nica, p. 1429. 
Florys, lib. 3. (e) They have prohibited rich wines 

(4) Conſtitution of James I. in the and other coſtly merchandizes. 7 
year 1234, article 6, in Marca Hiſpa- (J) See book 20. chap. 20, 


to 


ain 


d. 


that auas idle, ſamebogdy muſt ſuffer cold or hunger in the empire. And 
on this principle he ordered a vaſt number of the monaſteries of 
to be deſtroyed. 
The third emperor of the one-and- twentieth Dynaſty (i), to 
whom ſome precious ſtones were brought that had been found in 
2 mine, ordered it to be ſhut up, not chuſing to fatigue his people 
with working for a thing that could neither feed nor clothe them. 
So great is our luxury, ſays Kiayventi (4), that people adorn with 
embroidery the ſhoes of boys and girls, whom they are obliged to fell. 
Is employing ſo many people in making clothes for one perſon, the 
way to prevent a great many from wanting clothes? There are 
ten men who eat the fruits of the earth to one employed in agri- 
culture; and is this the means to preſerve numbers from wanung 


nouriſhment? 
„ 
Caray. VII. Fatal Conſequence of Luxury in China, 


IN the hiſtory of China we find it has had twenty-two ſucceſſive 

Dynaſties, that is, it has experienced twenty-two general, 
without mentioning a prodigious number of particular, revolutions. 
The three firſt Dynaſties laſted a long time, becauſe they were 
wiſely adminiſtered, and the empire had not ſo great an extent as it 
afterwards obtained. But we may obſerve in general, that all thoſe 
Dynaſties began very well. Virtue, attention, and vigilance, are 
neceſſary in China; theſe prevailed in the commencement of the 


Dynaſties, and failed in the end. It was natural, that emperors 
trained up in military toil, who had compaſſed the dethroning of 


(g) Luxury has been here always (i) Hiſtory of China, 21ſt Dynaſty 


Prohibited. in Father Du Halde's work, tom. 1. 
(b) In an 6rdinance quoted by Father (+) In a diſcourſe cited by Father Du 
Du Halde, tom, 2. p. 497. Halde, tom. 2+ p. 41%, 


© -; a fami- 


Cuar, IN, Tux SPIRIT or LAWS. * 


$5 
a family immerſed in pleaſure, ſhould adhere to virtue, which th 
had found fo ain, 3” and be afraid of voluptuouſneſs, which 
they knew had proved ſo fatal to the family dethroned. But after 
the three or four firſt princes, corruption, luxury, indolence, and 
NN poſſeſſed their ſucceſſors; they ſhut themſelves up in a pa- 
ace; tneir underſtanding was impaired; their life was ſhortened ; 
the family declined ; the grandees roſe up; the eunuchs gained 
credit; none but children were ſet on the throne; the palace was 
at variance with the empire; a lazy ſet of people that dwelled 
there, ruined the induſtrious part of the nation; the emperor was 
killed or deſtroyed by an uſurper, who founded a family, the third 
or fourth ſucceſſor of which went and ſhut himſelf up in the very 
ſame palace, 


nr. VIII. Of public Continency. 


80 many are the imperfections that attend the laſs of virtue in 

women, and ſa greatly are their minds depraved, when this 
principal guard is removed, that in a popular ſtate public inconti- 
nency may be conſidered as the laſt of miſeries, and as a certain 
fore-runner of a change in the conſtitution. 

Hence it is that the ſage legiſlators of republican ſtates have ever 
required of women a particular gravity of manners. They have 
e not only vice, but the very appearance of it. They 
ave baniſhed even all commerce of gallantry, a commerce that 
produces idleneſs, that renders the women corrupters even before 
they are corrupted, that gives a value to trifles, and debaſes things 
of importance; a commerce, in fine, that makes people act en- 
tirely by the maxims of ridicule, in which the women are fo per- 
fectly killed, | 


CAT. IX, Of the Condition or State of Women in different 


Governments. 


IN monarchies women are ſubject to very little reſtraint, becauſe 

as the diſtinction of ranks calls them to court, there they aſſume 
a ſpirit of liberty, which is almoſt the only one tolerated in that place, 
Each courtier avails himſelf of their charms and paſſions, in order 
to advance his fortune : and as their weakneſs admits not of pride, 
but of vanity, luxury conſtantly attends them. 

In deſpotic governments women do not introduce, but are them- 
ſelves an object of, luxury. They muſt be in a ſtate of the moſt 
rigorous ſervitude. Every one follows the ſpirit of the govern- 
ment, and adopts in his own family the cuſtoms he ſees elſewhere 
eſtabliſhed. As the laws are very ſevere, and executed on the 
ſpot, they are afraid left the liberty of women ſhould expoſe them 
to danger. Their quarrels, indiſcretions, repugnancies, jealouſies, 
Piques, and that art, in fine, which little ſouls have of intereſting 
great ones, would be attended there with fatal conſequences. 

Beſides, as princes in thoſe countries make a ſport of human na- 
ture, they allow themſelves a multitude of women ; and a thouſand 
conſiderations oblige them to keep thoſe women in cloſe confine» 
Ment, | I 
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; In republics women are free by the laws, and reſtrained b man- 25 


ners; luxury is baniſhed from thence, and with it corruption and 


vice. | 


In the cities of Greece, where they were not under the reſtraint 


of a religion 


which declares that even amongſt men regularity of 


manners is a part of virtue; where a blind paſſion triumphed with 
a boundleſs inſolence, and love appeared only in a ſhape which we 
dare not mention, while marriage was conlidered as nothing more 
than ſimple friendſhip: (J); ſuch was the virtue, ſimplicity, and 


chaſtiry of women in thoſe cities, that in this reſpe& hardly any. 
people were ever known to have had a better and wiſer polity (n. 


CAT. X. Of the domeſtic Tribunal among the Romans, 
1 Romans had no particular magiſtrates, like the Greeks, to 


inſpe& the conduct of women. 
over them but as over the reſt of the republic. 


Ihe cenfors had not an eye. 
The inſtitution of 


the domeſtic tribunal (z) ſupplied the magiſtracy eltabliſhed among 


the Greeks (o). 


* 


The huſband ſummoned the wife's relations, and tried her in their 
preſence (). This tribunal preſerved the manners of the republic; 
and at the ſame time thoſe very manners maintained this tribunal. 
For it decided not only in reſpect to the violation of the laws, but alſo 
of manners; now, in order to judge of the violation of the latter, 


manners are requiſite, 


The pe 


nalties inflicted by this tribunal ought to be, and actually 


were, arbitrary: for all that relates to manners, and to the rules 


of modeſty, can hardly be compriſed under one code of laws. 


It is eaſy indeed to regulate by laws what we owe to others; but 
it is very difficult to compriſe all we owe to ourſelves. ' 

The domeſtic trjbunal inſpected the general conduct of women: 
but there was one crime, which beſide the animadverſion of this 
tribunal, was likewiſe ſubject to a public accuſation, This was 


adultery; whether that in a republic ſo great a depravation of 


manners intereſted the government; or whether the wife's immo- 
rality might render the huſband's fuſpeRed ; or whether, in fine, 


they were afraid left even honeſt people mi 
ſhould rather be concealed, than puniſhed, 


(1) In reſpect to true love, ſays Plu- 
#arch, the women have nothing to ſay 
to it. In bis Treatiſe of Love, p. 6co. 
He ſpoke in the ſtile of his time. See 
Xenophon, in the dialogue intituled 
Hiero. | 
() At Athens there was a particular 
magiſtrate who inſpeRed- the conduct of 
women. | 

) Romulus inſtituted this tribunal, 
as appears from Dionyſius Halicarnaſſ. 
book 2+ p · 96. f 

(e) See in Livy, book 39. the uſe that 
was made of this tribunal at the time of 
the confpiracy of the Bacchanalians : 
They gave the name of conſpiracy againſt 
L 


the republic to aſſemblies, in which the 
morals of wogen and young people were 
debauched. 

(p) It appears from Dionyſ. Halicaru. 
lib. 2. that Romulus's inſtitution was, 
that in ordinary caſes the huſband 
ſhould fit as judge in the preſence of the 
wife's relations, but that in heinous 
crimes he ſhould determine in conjunc- 
tion with five of them. Hence Ulpian, 
tit. 6. § 9, 12, & 13, diſtinguiſhes in 
reſpect to the different judgments of 
manners between thoſe/ which he calls 
important, and thoſe which are leſs ſo, 
graviores, levioress 


CHAP, 


ght chuſe that this crime 
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+ : Car, XI. In what manner the Inſtitutions changed at Rane, 
manners were ſuppoſed b were 


together with the Government. 

| A the domeſtic tribunal, they 
1 | alſo ſuppoſed by the public accuſation; and hence it is that 
theſe two-things fell together with the public manners, 'and ended 
with the republic (2) | | 

The eſtabliſhing of perpetual queſtions, that is, the diviſion of 
juriſdiction among the prætors, and the cuſtom gradually intro- 
duced of the prætors determining all cauſes themſelves (7), weak- 
ened the uſe of the,domeſtic tribunal. This appears by the ſur- 
prize of hiſtorians, who look upon the deciſions which Tiberius 
cauſed to be given by this tribunal, as ſingular facts, and as a re- 
newal of the ancient courſe of pleading. | 
The eftabliſhment of monarchy and the change of manners put 
likewiſe an end to public accuſations. It might be apprehend 
leſt a diſhoneſt man, affronted at the ſlight ſhewn him by a woman, 
vexed at her refuſal, and irritated even by her virtue, ſhould form 
a deſign to deſtroy her. The Julian law ordained that a woman 
ſhould not be accuſed of adultery, till after her huſband had been 
charged with favoring her irregularities z which limited greatly, 
and annihilated, as it were, this fert of accuſation (5). | 

Sixtus Quintus ſeemed to have been defirous of reviving the public 
accuſation (2). But there needs very little reflection to ſee, that 
this law would be more improper in ſuch a monarchy as his, than in 


any other, 


Cner. XII. Of rhe Guardianſvip of Waemen among the 


Romans 


HE Roman laws ſubjected women to a perpetual guardianſhip, 
| except they were under cover and ſubject to the authority of 
a huſband (2). This guardianſhip was 1 to the neareſt af 
the male relations; and by a vulgar expreſſion (x) it appears they 
were very much confined. This was proper for a republic, but 


not at all neceſſary in a monarchy 0). | 
That the women among the ancient Germans were likewiſe un- 


der a perpetual tutelage, appears from the different codes of the 
Laws of the Barbarians (z). This cuſtom was communicated to 
the monarchies founded by thoſe people ; but was not of a long 
duration, 


- (8g) © Judicio de moribus (quod an- 
„ tea quidem in antiquis legibus poſi- 
„ tum erat, non autem frequentabatur) 
« penitus abolito, Leg. 11. Cod. de 
repud. 

(r) Fadicia extraord ina ia. 

() It was entirely aboliſhed by Con- 
ſtantine: © It is a ſhame, /aid he, that 
, ſettled marriages ſhould be diſtur bed 
& by the preſumption of rangers.” 

(e) Sixtus Quintus ordained, that if 


a huſband did not come and make his 
complaint to him of his wife's infidelity, 
he ſhould be put to death. See Lerj. . 
(u) Nifs convee'ſſent in manum viri. 
(x). Ne fis mibi patruus oro, 
(y) The Papian law ordained under 
Auguſtus that women who had borne 
three children ſhould be exempt rom 


this tutelage. b 
(z) This tutelage was by the Germaps 
called Mundeburgdium. 2 


Car. 


[ 
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Cray. XIII. Of the Puniſbments decreed by the Emperors again 
. the Incontinency of Women. 
THE Julian law ordained a puniſhment againſt adultery. But 
fo far was this law, any more than thoſe afterwards made on 
| the ſame account, from being a mark of regularity of manners, that 
on the contrary it was a proof of their depravation. 
The whole political f yitem in reſpect to women received a change 
in the monarchical ſtate. The queſtion was no longer to oblige 
them to a regularity of manners, but to puniſh their crimes. That 
new laws were made to puniſh their crimes, was owing to their 
leaving thoſe tranſgreflions unpuniſhed, which were not of ſo cri- 
minal a nature, 

The frightful diſſolution of manners obliged indeed the emperors 
to enact laws in order to put ſome ſtop to lewdneſs ; but it was not 
their intention to eſtabliſh 'a general reformation. Of this the 
poſitive facts related by hiſtorians are a much ſtronger proof, than 
all theſe laws can be of the contrary. We may ſee in Dio the 
conduct of Auguſtus on this occaſion, and in what manner he eluded, 
both in his prætorian and cenſorian office, the repeated inſtances 
that were made him (a) for that purpoſe. 

It is true, that we find in hiſtorians very rigid ſentences, paſſed in 
the reigns of Auguſtus and Tiberius againſt the lewdneſs of ſome 
Roman ladies: but by ſhewing us the ſpirit of thoſe reigns, at the 
ſame time they demonſtrate the fpirit of thoſe deciſions. 

he principal defign of Auguſtus and Tiberius was to puniſh 
the diſſoluteneſs of their relations. It was not their immorality 
they puniſhed, but a particular crime of impiety or high treaſon (3) 
of their own invention, which ſerved to promote a reſpe& for 
majeſty, and anſwered their private revenge. Hence it is that 
the Roman hiſtorians inveigh ſo bitterly againſt this tyranny. * 
The penalty of the Juli 


an law was {mall (c). The emperors 
inſiſted that in paſſing entence the judges ſhould increaſe the pe- 
nalty of the law. Th 
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is was the ſubject of the inveCtives-of hiſ- 
torians. 'They did not examine whether the women were deſerving 
of puniſhment, but whether they had violated the law, in order to 
Puniſh them. 

22855 of the moſt tyrannical proceedings of Tiberius (4), was the 
abuſe he made of the ancient laws. When he wanted to extend the 


(a) Upon their bringing before him 
a young man, who had married a woman 
with whom he had before carried on an 
illicit commerce, he heſitated a long 
while, not daring to approve or to puniſh 
theſe things. At length recolleing 
himſelf, Seditions, ſays he, have been the 


eauſe of wery great evils, let us forget 


them. Dio, book 54. The ſenate hav- 
ing deſired him to give them ſome regu- 
lations in refpe& to women's morals, he 
evaded their petition by telling them, 
that they ſhould chaſtiſe their wives, in 
the ſame manner as he did his; upon 
which they defired him to tell them how 


he behaved to his wife? (I think a very 
indiſcreet queſtion.) 

() Culpam inter viros & feminas 
vulgatam gravi nomine læſarum relig 
onum appellando, clementiam majorum 
ſuaſque ipſe leges egrediebatur. Tacit. 


F Annal. hb. 3. 


(e) This law is given in the Digeſt 3 
but without mentioning the penalty. It 
is ſuppoſed it was only relegatio, be- 
cauſe that of inceſt was only deportatio. 
Leg. fi quis vidugm, ff. de quæſt. 

(4) — id Tiberio fuit ſcælera 


-nuper reperta priſcis verbis obtegere, 


Tat it. 


puniſhment 
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puniſhment of a Roman lady beyond that inflicted by the Julian 
fa, he revived the domeſtic tribunal (e). 

Theſe regulations in reſpe& to women concerned only ſenatorial 
families, but not the common people. Pretences were wanted to 
accuſe the great, which were conſtantly furniſhed by the diſſolute 
behaviour of the ladies. 

In fine, what I have above obſerved, namely, that regularity of 
manners is not the principle of monarchy, was never better verified 
than under thoſe firſt emperors; and whoever doubts of it need 
only read Tacitus, Suetonius, Juvenal, or Martial. 


Car. XIV. Sumptuary Laws among the Romans, 


WE have ſpoken of public incontinency, becauſe it is the inſe- 
_YY parable companion of luxury, If we leave the motions of 
the heart at liberty, how ſhall we be able to reſtrain the weakneſſes 
of the mind ? 

At Rome, befides the general inſtitutions, the cenſors prevailed 
on the magiſtrates to enact ſeveral particular laws for maintaining 
the frugality of women. This was the deſign of the Fannian, 
Licinian, and Oppian Laws. We may ſee in Livy (/) the great 
ferment the ſenate was in, when the women inſiſted upon the re- 
vocation of the Oppian law. The abrogation of this law is fixed 
upon by Valerius Maximus as the period from whence we may date 
the luxury of the Romans. | 


CAT. XV. Of Dowries and Nuptial Advantages in different 
Caonſtitutions. 


D OWRIES ought to be conſiderable in monarchies, in or- 

1 der to enable huſbands to ſupport their rank and the eſta- 
bliſhed luxury. In republics, where luxury ſhould never reign (g). 

they ought to be moderate; but there ſhould be hardly any at all 
in deſpotic governments, where women are in ſome meaſure. 
flaves. 

The community 0: goods introduced by the French laws be- 
tween man and wife, is extremely well adapted to a monarchical 
government; becauſe the women are thereby intereſted in domeſtic 
affairs, and compelled, as it were, to take care of their family. 
It is leſs fo in a republic, where women are poſſeſſed of more virtue. 
But it would be quite abſurd in deſpotic governments, where the 
women themſelves generally conſtitute a part of the maſter's pro- 

erty. 
: As women are in a ſtate that furniſhes ſufficient inducements to 
marriage, the advantages which the law gives them over the 
huſband's property, are of no fervice to ſociety, But in a re- 
public they would be extremely prejudicial, becauſe riches are pro- 


( Adulterii graviorem penam de- (J) Decad. IV. lib. 4. 
precatus ut exemplo majorum propin= (g] Marſeilles was the wiſeſt of all 
quis ſuis ultra ducentefimum lapidem the republics in its time; here it was 
removeretur, ſuaſit. Adultero Manlio ordained that dowries ſhould not exceed 
Italia atque Africa interdi um eſt. Ta» one hundred crowns in money, and five 
. Annal. lib. 2. in clothes, as Strabo obſerves, lib. 4. . 


ductive 


* 


— 


governments. 
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ductive of luxury. In deſpotic governments the profits accruing 


ts | 


from marriage ought to be mere ſubſiſtence, and no more. 


. Cray. XVI. A excellent Cuftom of the Samnites. 


THE Samnites had a cuftom which in ſo ſmall a republic, and 
. = . eſpecially in their ſituation, muſt have been productive of 
admirable effects. The young people were all convened in one 

lace, and their conduct was examined. He that was declared the 

eft of the whole aſſembly, had leave given him to take which girl 
he pleaſed for his wife; the ſecond beſt choſe after him; and fo on 
(5). Admirable inſtitution! The only recommendation that young 
men could have on this occaſion, was their virtue, and the ſervices 
done their. country. He who had the greateſt ſhare of theſe en- 
.dowments, choſe which girl he liked out of the whole nation. 
Love, beauty, chaſtity, virtue, birth, and even wealth itſelf, were 
all, in ſome meaſure, the dowry of virtue. A nobler and grander 


recompence, leſs chargeable to a petty ſtate, and more capable 


of influencing both ſexes, could ſcarce be imagined. . 
The Samnites were deſcended from the Lacedzmonians : and 
Plato, whoſe inſtitutes are only an improvement of thoſe of 
Lycurgus, enacted nearly the ſame law (i). 


| Car, XVII. Of Female Adminiſtration. 


JT is contrary to reaſon and nature that women ſhould reign in 
L families, as was cuſtomary among the Ægyptians; but not that 
y ſhould govern an empire. In the former caſe the ſtate of 
their natural weakneſs does not permit them to have the pre-emi- 
nence ; in the latter their very weakneſs generally gives them more 
lenity and moderation, qualifications fitter for a good adminiſtra- 
tion, than roughneſs and ſeverity. | 
In the Indies they are very eaſy under a female government; 
and it 1s ſettled that if the male iſſue be not of a mother of the ſame 
blood, the females born of a mother of the blood royal muſt ſuc- 
ceed (4). And then they have a certain number of perfons who 
aſſiſt them to bear the weight of the government. According to 
Mr. Smith (I), they are very eaſy in Africa under a female admi- 
niſtration. If to this we add the example of England and Ruſſia, 
we ſhall find that they ſucceed alike both in moderate and deſpotic 


- 


(5) Fragment of Nicolaus Damaſce- other. | | 
nus, taken from Stobæus in the collec= () Edifying Letters, iath collection. 
tion of Conſtantine Porphyrogenitus. (0) Voyage to Guinea, part the ſe- 
(i) He even permits them to have a cond, of the kingdom of Angola, on the 
more frequent interview with one an- Golden Coaſt, | 
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OF THE CORRUPTION OF THE PRINCIPLES OF THE - 
THREE GOVERNMENTS. 


Caray. I. General Idea of this Bool. 


HE corruption of this government generally begins with that 
of the principles. 


CHAT. II. OF the Corruption of the Principles of Democracy. 


THE principle of democracy is corrupted not only when the 
ſpirit of equality is extinct, but likewiſe when they fall into 
a ſpirit of extreme equality, and when each citizen would fain be 
upon a level with thoſe whom he has choſen to command him. 
Then the people, incapable of bearing the very power they have 
delegated, want to manage every thing themſelves, to debate 
for the ſenate, to execute for the magiſtrate, and to decide for the 
judges. | Le 
When this is the caſe, virtue can no longer ſubſiſt in the republic. 
The people are deſirous of exerciſing the functions of the magiſ- 
trates; who ceaſe to be revered. The deliberations of the ſenate 
are ſlighted; all reſpect is then laid aſide for the ſenators, and 
conſequently for old age. If there is no more reſpect for old age, 
there will be none preſently for parents; deference to huſbands will 
be likewiſe thrown off, and ſubmiſſion to maſters. This licentiouſ- 
neſs will ſoon become general; and the trouble of command be as 
fatiguing as that of obedience. Wives, children, ſlaves, will ſhake off 
all ſubjection. No longer will there be any ſuch things as manners, 
order, or virtue. | 
We find in Xenophon's banguet a very lively deſcription of a res 
public in which the people abuſed their equality, Each gueſt 
you in his turn the reaſon why he is ſatisfied. Content I am 
ays Chamides, becauſe of my poverty. When 1 was rich, T was 
obliged to pay my court to informers, knowing I was more liable to 
be hurt by them, than capable of doing them harm. ' The republic 
conſtantly demanded ſome new tax of me; and I could not 2 
paying. Since I am grown poor, I have acquired authority; nobody 
threatens me; I rather threaten others. I can go or flay where 1 
pleaſe, The rich already riſe from their feats and give me the way. 
1 am a king, I was before a ſlave: 1 paid taxes to the republic, 
now it maintains me: 1 am no longer afraid of loſing ; but 1 hope 


to acquire, 
G The 
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SS The people fall into this misfortune, when thoſe in whom they 
confide, defirous of concealing their own corruption, endeavour to 
corrupt them. To diſguiſe their own ambition, they ſpeak to them 
only of the grandeur of the ftate; to conceal their own avarice, 


they inceſſantly flatter theirs. 


The corruption will increaſe among the corrupters, and likewiſe 
among thoſe who are already corrupted.” The people will divide 
the public money among themſelves, and having added the admi- 
niſtration of affairs to their indolence, will be for blending their 

poverty with the amuſements of luxury. But with their — — 
and luxury, nothing but the public treaſure will be able to ſatisfy 


their demands. 


. 


We muſt not be ſurpriſed to ſee their ſuffrages given for money. 

It is impoſſible to make great largeſſes to the people without great 
extortion : and to compaſs this, the ſtate muſt be ſubverted. The 
greater the advantages they ſeem to derive from their liberty, the 
nearer they approach towards the critical moment of loſing it. 
Petty tyrants ariſe, who have all the vices of a fingle tyrant, The 

* ſmall remains of liberty ſoon become unſupportable; a ſingle tyrant 
ſtarts up, and the people are ripped of every thing, even of the 


profits of their corruption. 


Democracy hath therefore two exceſſes to avoid, the ſpirit of 
inequality, which leads to ariſtocracy or monarchy ; and the ſpirit 
of extreme equality, which leads to deſpotic power, as the latter is 


completed by conqueſt. 


True it is, that thoſe who corrupted the Greek republics, did 
not always become tyrants. This was becauſe they had a greater 
paſſion for eloquence than for the military art. Beſides there 
reigned an imptacable hatred in the breaſts of the Greeks againſt 
thoſe who ſubverted a republican government; and for this reaſon 

anarchy degenerated into annihilation, inſtead of being changed 


into tyranny. 


But Syracuſe, being ſituated in the midſt of a great number of 
petty ſtates, whoſe government had been changed from oligarchy 
to tyranny (a); and been governed by a ſenate (5) fearce ever 
mentioned in hiſtory, underwent ſuch miſeries as are the conſequence 

' of a more than ordinary corruption. This city, ever a prey to 
licentiouſneſs (c) or oppreflion, equally labouring under the ſudden 
and alternate ſucceſſion of liberty and ſervitude, and notwithſtand- 
ing her external ſtrength, conſtantly determined to a revolution by 
the leaſt foreign power: This city, I ſay, had in her boſom an 
immenſe multitude of people, whoſe fate it was to have always this 
cruel alternative, either of chuſing a tyrant to govern them, or of 


acting the tyrant themſelves. 


la) See Plutarch, in the lives of 
Timoleon and Dio. Ks 

5) It was that of the fix hundred, of 

. - whom mention is made by Diodorus. 

(e) Upon the expulſion of the tyrants, 
they made citizens of ſtrangers and 
mercenary .troops, which gave riſe to 
civil wars. Ariſftot. Polite libs 5. cap. 3. 


The people having been the cauſe of the 
victory over the Athenians, the republic 
was changed, ibid. cap. 4. The paſſion 
of two young magiſtrates, one of whom 
carried off the other's boy, and in re- 
venge the other debauched his wife, was 
attended with a change in the form of 
this republic, ibid. lib. 7. cap. 4. 


En . 
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CAT. III. Of the Spirit of extreme Equality, 


A® diſtant as heaven is from earth, ſo is the true ſpirit of equality 
from that of extreme equalicy. The former does not imply 
that every body ſhould command, or that no one ſhould be com- 
manded, but that we obey or command our equals. It endeavours 
not to ſhake off the authority of a maſter, but that its maſters 
ſhould be none bat its equals. 

In the ſtate of nature indeed, all men are born equal ; but they 
cannot continue in this equality, Society makes them loſe it, and 
they recover it only by the protection of the laws. 

Loch is the difference between a well regulated democracy, and 
one that is not ſo, that in the former men are equal only as citizens, 
but in the latter they are equal ailo as magiſtrates, as ſenators, as 
| Judges, as fathers, as huſbands, or as maſters. | 

The natural place of virtue is near to liberty; but it is not 
nearer to exceſſi ve liberty than to ſervitude. 


Cuar. IV. Particular Cauſe of the Corruption of the People. 


G REAT ſucceſs, eſpecially when chiefly owing to the people; 
intoxicates them to ſuch a degree that it is impoſlibie to con- 
tain them within bounds. Jealous of their magiſtrates, they ſoon 
become jealous likewiſe of the magiſtracy; enemies to hol who 
govern, they ſoon prove enemies 415 to the conſtitution. Thus it 
was that the victory over the Perſians in the ſtraits of Salamis 
corrupted the republic of Athens (4); and thus the defeat of the 
Athenians ruined the republic of Syracuſe (e). 
Marſeilles never experienced thoſe great tranſitions from lowneſs 
to grandeur; this was owing to the prudent conduct of that re- 
public, who always preſerved her principles. 


Cr. V. Of the Corruption of the Principle of Ariftocracy. 


ARISTOCRACY is corrupted if the power of the nobles 
becomes arbitrary: when this is the caſe, there can no longer 
be any virtue either in the governors or the governed. 

If the reigning families obſerve the laws, it is a monarchy with 
ſeveral monarchs, and in its own nature one of the moſt excellent ; 
for almoſt all theſe monarchs are tied down by the laws. But when 
they do not obſerve them, it is a deſpotic ſtate ſwayed by a great 
many deſpotic princes. 

In the latter caſe, the republic conſiſts only in the nobles. The 
body governing is the republic; and the body governed is the 
deſpotic ſtate ; which forms two of the moſt heterogeneous bodies 
in the world. 

The extremity of I is when the power of the nobles 
becomes hereditary (/); for then they can hardly have any mode - 
ration. If they are only a few, their power is greater, but their 


4) Ariſtot, Polit. lib, g. cap. The ati is changed 


G 2 ſecurity 
\ 


64 Tas SPIRIT or LAWS. Boox VIII. 


ſecurity leſs; if they are a larger number, their power is leſs, and 
their ſecurity greater: inſomuch that power goes on increaſing, and 
ſecurity diminiſhing, up to the very deſpotic prince who is encircled 
with exceſs of power and danger. 1 . 78 
The great number therefore of nobles in an hereditary ariſtocracy 
renders. the government” leſs violent: but as there is leſs virtue, 
they fall into a ſpirit of ſupineneſs and negligence, by which the 
ſtate loſes all its ſtrength and activity (g). 8 
An ariſtocracy may maintain the full vigor of its conſtitution, 
if the laws be ſuch as are apt to render the nobles more ſenſible of 
the perils and fatigues, than of the pleaſure of command; and if 
the government be in ſuch a ſituation as to have ſomething to 
dread, while ſecurity ſhelters under its protection, and uncertainty 
threatens from abroad. | | 
As a certain kind of confidence forms the glory and ſtability of 
monarchies, republics on the contrary muſt have ſomething to ap- 
prehend (5). A fear of the Perſians ſupported the laws of Greece. 
Carthage and Rome were alarmed, and ſtrengthened by each 
other. Strange, that the greater ſecurity thoſe ſtates enjoyed, the 
more, like ſtagnated waters, they were ſubject to corruption! 


Cray. VI. Of the Corruption of the Principle of Monarchy. 


As $ democracies are ſubverted when the people deſpoil the ſenate, 

the magiſtrates, and judges of their functions; ſo monarchies 
are corrupted when the prince inſenſibly deprives ſocieties or cities 
of their privileges. In the former caſe he multitude uſurp the 
power, in the latter it is uſurped by a ſingle perſon. 

The deftruftion of the dynaſties of Tin and Soui, ſays a Chineſe 
"author, was owing to this; the princes, inſtead of confining them- 
« felves like their anceſtors, to a general inſpection, the only ene worthy 
7 a ſovereign, wanted to govern every thing immediately by them- 
elves (i). WE | Ms 
7 The Chineſe author gives us in this inſtance, the cauſe of the 
corruption of almoſt all monarchies. | 

Monarchy is deſtroyed, when a prince thinks he ſhews a greater 
- exertion of power in changing than in conforming to the order of 
"things; when he deprives ſome of his ſubjects of their hereditary 
em ents to beſtow them arbitrarily upon others; and when he 
1s fonder of being guided by fancy than judgment, | | 
Again, it is deſtroyed, when the prince directing every thing 
entirely to himſelf, calls the ſtate to his capital, the capital to his 
court, and the court to his own perſon. | 
It is deſtroyed in fine, when the prince miſtakes his authority, 
his ſituation, and the love of his people; and when he is not fully 


(g] Venice is one of thoſe republics tion, they ſpent their revenues in feaſts, 
chat has enacted the beſt laws for cor- frequentius caenam, quam caſtra wiſentes. 

. reQting the inconveniencies of an here- Then it was that the. -Macedonians 
- Citary ariſtocracy. : emerged from obſcurity, 1. 6. 

(5) Juſtin attributes the extinftion (i) Compilement of works made un- 
of Athenian virtue to the death of Epa- der the Mings, related by Father. Du 
minondas. Having no farther emula- Halde. . 
3 perſuaded 


* 
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perſuaded that a monarch ought to think himſelf ſecure, as a 
deſpotic prince ought to think himſelf in danger. 


| CMA. VII. The ſame Subject continued. 
T HE principle of monarchy is corrupted, when the firſt dig- 


nities are marks of the firſt ſervitude, when the great men are 
deprived of public reſpect, and rendered the low tools of arbitrary 
ower, | , 
- It is ſtill more corrupted, when honor is ſet up in contradiction 
to honors, and when men are capable of being loaded at the very 
ſame time with infamy (5) and with dignities. 

It is corrupted when the prince changes his juſtice into ſeverity ; 
when he puts, like the Roman emperor's, a Meduſa's head on his 
- breaſt (4); and when he aſſumes that menacing and terrible air 
which Commodus ordered to be giyen to his ſtatues (J). 

Again, it is corrupted, when mean and abject fouls grow vain of 
the pomp attending their ſervitude; and imagine that the motive 
which induces them to be-entirely devoted to their prince, exempts 
them from all duty to their country. | 

But if it be true, (and indeed the experience of all ages has 
ſhewn it) that in proportion as the power of the monarch becomes 
boundleſs and immenſe, his ſecurity diminiſhes; is the corrupting 
of this power, and the altering of its very nature, a leſs crime than 
that of high treaſon againſt the prince ? 


* 


CAT. VIII. Danger of the Corruption of the Principle of 


monarchical Government. 


| T HE danger is not when the ſtate paſſes from one moderate 

©». to another moderate government, as from a republic to a mo- 
narchy, or from a monarchy to a republic; but when it precipitates 
from a moderate to a deſpotic government, 

Moſt of the European nations are till governed by the principles 
of morality. But if from a long abuſe of power, or the fury of 
conqueſt, deſpotic ſway ſhould prevail to a certain degree; neither 
morals nor climate would be able to withſtand its baleful influence«: 
and then human nature would be expoſed for ſome time at leaſt, 


1 


even in this beautiful part of the world, to the inſults with which 


ſhe has been abuſed in the other three. | 


) Under the reign of Tiberius 
ſtatues were erected to, and triumphal 
ornaments conferred on, informers ; 
which debaſed theſe honors to ſuch a 
degree, that thoſe who had really merited 
them diſdained to accept of them. Frag. 
of Din, book 58. taken from rhe extract 
of virtues and wices, by Conſtantine Por- 
phytgg. See in Tacitus in what manner 
Nero, on the diſcovery and puniihment 
of a pretended conſpiracy, beſtowed tri- 


umphal ornaments on Petronius Tur- 
pilianus, Nerva, and Tigellinus. Annal. 
bock 14. See likewiſe how the generals 
re fuſed to ſerve, becauſe they contemned 
the military honors, pervulgatis triumpbi 
infignibys. Tacit. Annal. book 13. 

(4) In this ſtate the prince knew 
extremely well the principle of his go- 
vernment. N 

(/) Herodlan, 


# 


- . 
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Car. IX, How ready the Nobility are to defend the Throne. 


HE Engliſh nobility buried themſelves with Charles the Firſt, 

under the ruins of the throne; and before that time, when 
Philip the Second endeavoured to tempt the French with the allure- 
ment of liberty, the crown was conſtantly ſupported by a nobility 
who think it an honor to obey a king, but conſider it as the loweſt 
diſgrace to ſhare the power with the people. 

The houſe of Auſtria has ever uſed her endeavours to oppreſs 
the Hungarian nobility ; little thinking how ſerviceable that very 
nobility would be one day to her. She would fain have drained 
their country of money, of which they had no plenty ; but took no 
notice of the men, with whom it abounded. When princes combined 
to diſmember her dominions, the ſeveral parts of that monarchy fell 
motionleſs, -as it were, one upon another. No life was then to be 
ſeen but in thoſe very nobles, who reſenting the affronts offered to 
the ſovereign, and forgetting the injuries done to themſelves, took 
up arms to avenge her cauſe, and conſidered it as the higheſt glory 
bravely to die and to forgive, | 


En ar. X. Of the Corruption of the Principle of deſpetic 


Government. 


T HE principle of deſpotic government is ſubject to a continual 
corruption, becauſe it is even in its nature corrupt. Other go- 
vernments are deſtroyed by particular accidents, which do violence 
to the principles of each conſtitution; this is ruined by its own in- 
trinſic imperfections, when ſome accidental cauſes do not prevent 
the corrupting of its principles, It maintains itfelf therefore only 
when circumſtances drawn from the climate, religion, ſituation, or 
genius of the people, oblige it to conform to order, and to admit 
of ſome rule. By theſe things its nature 1s forced without being 
changed; its ferocity remains; and it 1s made tame and tractable 
only for a time. 


gar. XI. Natural Efes of the Goodneſs and Corruption of the 


Principles of Government. 


WHEN once the principles of government are corrupted, the 

very beſt laws become bad, and turn againſt the ſtate: but 
when the principles are ſound, even bad laws have the ſame effect 
as good; the force of the principle draws every thing to it. 

The inhabitants of Crete uſed a very ſingular method, to keep 
the principal magiſtrates dependent on the laws; which was that 
of InJurreion. Part of the citizens roſe up in arms (), put the 
magiſtrates to flight, and obliged them to return to a private life. 
This was ſuppoſed to be done in conſequence of the law. One 
would have imagined that an inſtitution of this nature, which 
eſtabliſhed ſedition, to hinder the abuſe of power, would have ſub- 


(e) Ariſtot, Polit, book 2. chap, 10; 


yerted 
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verted any republic whatſoever ; and yet it did not ſubvert that of 
Crete. The reaſon is this (=). | 

When the ancients would expreſs a people that had the ſtrongeſt 
affection for their country, they were ſure to mention the inhabitants 
of Crete: Our country, {aid Plato (o) a name fo dear to the Cretans. 
They called it by a name which ſigniſies the love of a mother for 
her children (7). Now the love of our country ſets every thing to 
right. 
The laws of Poland have likewiſe their  I»/arre4ion : But the 
inconveniences thence ariſing plainly ſhew that the people of Crete 
alone were capable of uſing ſach a remedy with ſucceſs. 
The gymnic exerciſes eſtabliſhed amongſt the Greeks, had the 
ſame dependance on the goodneſs of the principle of government, 
It was the Lacedamonians and Cretans, ad Plato (), that opened 
thoſe celebrated academies which gave them ſo eminent a rank in the 
avorld. Modeſty at firſt was alarmed; but it yielded to the public 
utility. In Plato's time theſe inſtitutions were admirable (r); as 
they had a relation to a very important object, which was the 
military art. But when virtue fled from Greece, the military art 
was deſtroyed by theſe inſtitutions ; people appeared then on the 
arena, not for improvement, but for Gedauch T3 5 

Plutarch informs us (2) that the Romans in his time were of 
opinion, that thoſe games had been the principal cauſe of the 
Davyery, into which the Greeks were fallen. On the contrary, it 
was the ſlavery of the Greeks that corrupted thoſe exerciſes. In 
Plutarch's time (2), their fighting naked in the parks, and their 
- wreſtling, infected the young people with a ſpirit of cowardice, 
inclined them to infamous paſſions, and made them mere dancers. 
But under Epaminondas the exerciſe of wreſtling made the Thebans 
win the famous battle of Leuctra (2). | | 

There are very few laws which are not good, while the ſtate 
_ retains its principles: here I may apply what Epicurus ſaid of 
riches ; i is not rhe liquor, but the veſſel, that is corrupted. 


the image of war, ſaid Plato, of laws, 
book 7. He commends antiquity for 
having eſtabliſhed only two dances, the 
pacific and the Pyrrhic. See how the 


(=) They always united immediately 
2gainft foreign enemies, which was called 
Apes. Plut. Mor. p. 88. 

(e) Repub. lib. 9. 


(p) Plutarch's morals, treatiſe wwhe- 
ther a man advanced in years ought to 
meddle with public affairs. 

(9) Repub. lib. 5. 

(r) The gymnic art was divided into 
two parts, dancing and wreſtling, In 
Crete they had the armed dances of the 
- Curetes; at Sparta they had thoſe of 
Caſtor and Pollux; at Athens the armed 
dances of Pallas, which were extremely 


proper for thoſe that were not yet of tions, book 2, 


page for military ſervice, Wreſtling is 


latter dance was applied to the military 


art, Plato, ibid. | 
( Aut libidinoſe 
Ladæas Lacedæmonis palaſtras. 
f Mart. lib. 4 ep. 55 
(s) Plutarch's morals, in the treatiſe 
entitled Queſtions concerning the affairs of 
the Romans. 
(e) Ibid. 
(2) Plutarch's morals, 
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| Cnar, XII. The ſame Subjedt continued. 


| Rome the Judges were choſen at firſt from the order of 
ſenators. This privilege the Gracchi transferred to the knights; 
Druſus gave it to the ſenators .and knights; Sylla to the ſenators 
only; Cotta to the ſenators, knights, and public treaſurers; Cæſar 
excluded the latter; Antony made decuries of ſenators, knights, 
and centurions. | | | 
When once a republic is corrupted, there is no poſſibility of re- 
medying any of the growing evils, but by removing the corruption 
and reſtoring its loſt principles; every other correction is either 
uſeleſs or a new evil. While Rome preſerved her principles entire, 
the judicial power might without any abuſe be lodged in the hands 
of ſenators : but as ſoon as this city became corrupt, to whatſoever 
body that power was transferred, whether to the ſenate, to the 
knights, to the treaſurers, to two of thoſe bodies, to all three toge- 
ther, or to any other, matters ſtill went wrong. The knights had 
no more virtue than the ſenate, the treaſurers no more than the 
knights, and theſe as little as the centurions. | | 
After the people of Rome had obtained the privilege of ſharing 
the magiſtracy with the patricians, it was natural to think tha 
their flatterers would immediately become arbiters of the govern- 
ment. But no ſuch thing ever happened.—lIt was obſervable that 
the very people who had rendered the plebeians capable of public 
offices, ever fixed their choice upon the patricians, Becauſe they 
were virtuous, they were magnanimous; and becauſe they were 
free, they had a contempt of power. But when their morals were 
corrupted, the more power they were poſſeſſed of, the leſs prudent 
was their conduct; till at length, upon becoming their own tyrants 
and faves, they loſt the ſtrength of liberty to fall into the weakneſ; 
md impotoney of Beemdoalnes. 


Cn. XIII. The Effet of an Oath among virtuous People. 


THERE is no nation, ſays Livy (v), that has been longer un- 
.* corrupted than the Romans; no nation where moderation and 
poverty have been longer reſpected. | 8 
Such was the influence of an Oath among thoſe people, that 
nothing bound them \ſtronger to the laws. They often did more 
for the obſervance of an oath, than they would ever have performed 
for the thirſt of glory or for the love of their country. | 

When Quintus Cincinnatus, the conſul, wanted to raiſe an army 
n the city againſt the ui and the Volſci, the tribunes oppoſed 
im. Well, faid he, let all theſe who have taken an oath te the 
. Conſul) of the preceding year, march under my banner (x). In vain 
did the tribunes cry out that this oath was no longer binding; and 
that when they took it, Quintus was but a private perſon: the 

ople were more religious! than thoſe who pretended to direct 
them ; they would not liſten to the diſtinctions or equivocations of 
the tribunes, © gr renter rok. naar! » pours thee 


* 
in ene, {10 Te den . 
| When 
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When the ſame people thought of retiring to the Sacred Mount, 
they felt ſome remorſe from the oath they had taken to the Conſuls, 
that they would follow them intg the field (5). They entered then 
into a deſign of killing the Conſuls; but dropped it, when they 
were given to underitand that their oath would till be binding. 
Now it is eaſy to judge of the notion they entertained of the viola- 
tion of an oath, from the crime they intended to commit. 

After the battle of Cannz, the people were ſeized with ſuch 
a panic, that they would fain have retired to Sicily. But Scipio 
having prevailed upon them to ſwear they would not ſtir from Rome, 
the fear of violating this oath ſurpaſſed all other apprehenſions. 
Rome was a ſhip held by two anchors, religion and morality, in 
the midſt of a furious tempeſt. 


| CHAP. XIV. How the ſmalleft Change of the Conſtitution is attended 
| with the Ruin of its Principles, 


RISTOTLE mentions the city of Carthage as a well- 
X regulated republic. Polybius tells us (z), that there was this 
inconveniency at Carthage in the ſecond Punic war, that the ſenate 
| had loſt almoſt all their authority. We are informed by Livy, that 
when Hannibal returned to Carthage, he found that the magiſtrates 
and the principal citizens had abuſed their power, and converted 
the public revenues to their private emolument. The virtue there- 
fore of the magiſtrates, and the authority of the ſenate, both fell at 

he ſame time; and all was owing to the ſame cauſe. 

Every one knows the wonderful effects of the cenſorſhip among 
the Romans. There was a time when it grew burthenſome; but 
ſtill it was ſupported, becauſe there was more luxury than corrup- 
tion. Claudius (a) weakened its authority, by which means the 
corruption became greater than the luxury, and the cenſorſhip 
dwindled away of itſelf (5). After various interruptions and re- 
ſumptions, it was entirely laid aſide till it became altogether uſeleſs, 
that is, till the reigns of Auguſtus and Claudius. 


CHAT. XV. Sure Methods of preſerving the three Principles, 


7 SHALL not be able to make myſelf rightly underſtood, till the 
reader has peruſed the four following chapters. 


CA. XVI. Diftinfive Properties of a Republic. 


II. is natural for a republic to have only a ſmall territory; other - 

wiſe it cannot long ſubſiſt. In an extenſive republic there are 
men of large fortunes, and conſequently of leſs moderation; there 
are truſts too conſiderable to be placed in any ſingle ſubject; he 
E intereſts of his own; he ſoon begins to think that he may be 
happy and glorious, by oppreſſing his fellow citizens ; and that he 


may raiſe himſelf to grandeur on the ruins of his country, 


y) Ibid. Book 3. * Cicero to Atticus, book 4th, 
2) About a hundred years after, tter 10 and 15, Aſconius on Cicero 
(a) See hook 11th. chap. 12th. de divinatione. ng, 

J See Dio, book 38. Cicero's life in | 


In 
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In an extenſive republic the public good is ſacrificed to a thou- 
ſand private views; it is ſubordinate to exceptions, and depends on 
accidents. In a ſmall one, the intereſt of the public is more ob- 
vious, better underſtood, and morè within the reach of every ci- 
tizen; abuſes have leſs extent, and of. courſe are leſs protected. 

The long duration of the republic of Sparta was owing to her 
having continued in the ſame extent of territory after all her wars. 
The ſole aim of Sparta was liberty; and the ſole advantage of 
her liberty, glory. 1 

It was the ſpirit of the Greek republics to be as contented with 
their territories, as with their laws. Athens was firſt fired with 
ambition, and gave it to Lacedzmon ; but it was an ambiuon 
rather of commanding a free people, than of governing ſlaves ; 
rather of directing than of breaking the union. All was loſt 
upon the ſtarting up of monarchy, a government whoſe ſpirit is 
more turned to increaſe of dominion. 

Excepting particular circumſtances (c), it is difficult for any 
other than a republican government to ſubſilt longer. in a ſingle 
town.” A prince of ſo petty a ſtate would naturally endeavour to 
oppreſs his ſubjects, becauſe his power would be great, while the 
means of enjoying it, or of cauſing it to be reſpected, would be 
inconſiderable. T he conſequence 1s, he would trample upon his 

ple. On the other hand, ſuch a prince might be eaſily cruſhed 
— foreign or even a domeſtic force; the people might every 
inſtant unice and riſe up againſt him. Now as ſoon as the ſovereign 
of a ſingle town is expelled, the quarrel is over; but if he has 
many towns, it only begins, 


Cnar. XVII. Diftin@ive Properties of a Monarchy, 


A Monarchical ſtate ought to be of a moderate extent. Were 
it ſmall, it would form itſelf into a republic: were it very 
large, the nobility, poſſeſſed of great eſtates, far from the eye of 
the prince, with a private court of their own, and ſecure moreover 
from ſudden executions by the laws and manners of the country, 
ſuch a nobility, I ſay, might throw off their allegiance, having 
nothing to fear from too flow and too diſtant a puniſhment. 

Thus Charlemain had ſcarce founded his empire when he was 
obliged to divide it: whether the governors of the provinces re- 
fuſed to obey; or whether, in order to keep them more under ſub- 
jection, there was a neceſſity of parcelling the empire into ſeveral 
kingdoms. | 

After the deceaſe of Alexander his empire was divided. How 
was it poſlible for thoſe Greek and Macedonian chiefs, who were 

each of them free and independent, or commanders at leaſt of the 
_ victorious bands diiperſed throughout that vaſt extent of con- 
quered land, how was it poſſible, 1 ſay, for them to obey ? | 

Attila's empire was diſſolved ſoon after his death; ſuch a num- 
ber of kings, who were no longer under reſtraint, could not reſume 
their fetters. 7 


(c) As when a petty ſovereign ſup- but then he has only a precarious ex - 
ports himſelf betwixt two great powers iſtenee. 
by means of their mutual jealouſy ; 


The 
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The ſudden eftabliſhment of unlimited power is a remedy, which 
in thoſe caſes may prevent a diſſolution: but how dreadful the 
remedy, which, after the enlargement of dominion, opens a new 
ſcene of miſery! 
The rivers haſten to mingle their waters with the ſea ; and mo- 
narchies loſe themſelves in deſpotic power. | 


Cray, XVIII. Particular caſe of the Spaniſh Monarchy. 


L E T not the example of Spain be produced againſt me; it 
rather proves what I afirm. To preſerve America ſhe did 
what even deſpotic power itſelf does not attempt, ſhe deſtroyed the 
inhabitants. To preſerve her colony, ſhe was obliged to keep it 
dependent even for its ſubſiſtence. 

In the Netherlands, ſhe eſſayed to render herſelf arbitrary; 
and as ſoon as ſhe abandoned the attempt, her perplexity increaſed. 
On the one hand, the Walloons would not be governed by Spa- 
niards; and on the other, the Spaniſh ſoldiers refuſed to ſubmit 
to Walloon officers (4). | 0 

In Italy ſhe maintained her ground, merely by exhaufting her- 
ſelf, and by enriching that coun For thoſe who would have 
been pleaſed to have got rid of the king of Spain, were not in 
a humor to refuſe his gold, ; | 


Cuar. XIX. Diflinfive Properties of a deſpotic Government. 


A LARGE empire ſuppoſes a deſpotic authority in the perſon 
who governs. It is neceſſary that the quickneſs of the prince's 
reſolutions ſhould ſupply the diſtance of the places they are ſent 
to; that fear ſhould prevent the remiſſueſs of the diſtant governor 
or magiſtrate ; that the law ſhould be derived from a ſingle perſon, 
and ſhould ſhift continually, according to the accidents which in- 
ceſſantly multiply in a tate in proportion to its extent. | 


CAT. XX. C onſequence of the preceding Chapters. 


IF it be therefore the natural property of ſmall ſtates to be go- 
verned as a republic, of middling ones to be ſubject to a mo- 
narch, and of large empires to be ſwayed by a deſpotic prince; 
the conſequence is, that in order to preſerve the principles of the 
eſtabliſhed government, the ſtate muſt be ſupported in the extent it 
has acquired, and that the ſpirit of this ſtate will alter in propor- 
tion as it contracts or extends its limits. 


CHAT. XXI. Of the Empire of China. 


B EFORE I conclude this book, I ſhall anſwer an objection 
that may be made to the foregoing doctrine. 

Our miflionaries inform us that the government of the vaſt em- 
pire of China is admirable, and that it has a proper mixture of 
fear, honor, and virtue. Conſequently, I mult have given an idle 


(4) See the hiſtory of the United Provinces, by Monſ, Le Clerc. 
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diſtinction, in eſtabliſhing the principles of the three goyernments, 
But I cannot conceive what this honor can be among a people, 
who act only through fear of being baſtinaded (el - 

Again, our merchants are far from giving us any ſuch accounts 
of the virtue ſo much talked of by the miſſionaries; we need only 
conſult them in relation to the robberies and excortions of the 
Mandarines (J). I likewiſe appeal to anather unexceptionable 
witneſs, the great Lord Anſon. | 

Befides, Father's Perennin's letters concerning the emperor's 
proceedings againſt ſome of the princes of the blood (g) who had 
incurred his diſpleaſure by their converſion, plainly ſhew us a ſettled 
plan of tyranny, and barbarities committed by rule, that is, in 
cold blood. 2 I 

We have likewiſe Monſieur de Mairan's, and the ſame Father 
Perennin 's letters on the government of China. I find, therefore, 
that after a few proper queſtions and anſwers, the whole myſtery 
is unfolded. | | 
- Might not our miſſionaries have been deceived by an appear- 
ance of order? Might not they have been ftruck with that con- 
ſtant exerciſe of a ſingle perſon's will, an exerciſe by which they 
themfelves are governed, and which they are fo pleaſed to find in 
the courts of the Indian princes ? becauſe, as they go thither only 
In order to introduce great changes, it is much 4 of to perſuades 
thoſe princes that there are no bounds to their power, than to con- 
vince the people that there are none to their ſubmiſſion (+). 

In fine, there is frequently ſome kind of truth even in errors 
themſelves. It may be owing to particular, and perhaps very ex- 
traordinary circumſtances, that the Chineſe government is not ſo 
corrupt as one might naturally expect. The climate and ſome 
ether phyſical cauſes may, in that country, have had ſo ſtrong an 
Influence on their morals, as in ſome meaſure to produce wonders. 

The climate of China is ſurpriſingly” favourable to the propaga- 
tion of the human ſpecies. The women are the molt prolific in the 
whole world, The moſt barbarous tyranny can put no ſtop to 
the progreſs of propagation. 'The prince cannot ſay there, like 
Pharoah, Let us deal <viſely with them left they multiply. He would 
be rather reduced to Nero's wiſh, that mankind had all but one 
bead. In ſpite of tyranny, China, by the force of its climate, 
will be ever populous, and triumph over the tyrannical oppreſſor. 

China, like all other countries that live chiefly upon rice, is 
ſubje& to frequent famines. When the people are ready to ſtarve, 
they diſperſe in order to ſeek for nouriſhment; in conſequence of 
Which, gangs of robbers are formed on every ſide. Moſt of 
them are extirpated in their very infancy ; others ſwell, and are 
likewiſe ſuppreſſed. And yet in fo great a number of ſuch diſtant 

rovinces ſome band or other may happen to meet with ſucceſs. 
la that caſe they maintain their ground, ſtrengthen their party, 


fe) -It is the cudgel that governs miſſionaries availed themſelves of the 


China, ſays Father Du Halde. authority of Canhi to ſilence the Man- 
() Among others, De Langes re- darines, who conſtantly declared, that 
lation. by the laws of the country, no foreign 


tel Of the family of Sourmama, worſhip could be eſtabliſhed in the em- 
SP 7h Letters, 18th collection. pire, 5 N we 


(5) See in Father Pu Halde how the 
be: form 
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ſorm themſelves into a military body, march up to the capital, and 
place their leader on the throne. 
rom the very nature of things, a bad adminiſtration is here 

immediately puniſhed. The want of ſubſiſtence in ſo populous a 
country produces ſudũen diſorders. The reaſon why the redreſs of 
abuſes in other countries is attended with ſuch difficulty is, becauſe 
their effects are not immediately felt; the prince is not informed in 
ſo ſudden and ſenſible a manner as in China. of 

The emperor of China is not taught, like our princes, that if 
he governs ill, be will be leſs happy in the other life, leſs powerful 
and leſs opulent in this. He knows that if his government be not 
juſt, he will be ſtript both of empire and life. | 

As China, grows every day more populous, notwithſtanding the 
expoſing of children (i), the inhabitants are inceſſantly employed 
in tilling the lands for their ſubſiſtence. This requires a very ex- 
traordinary attention in the government. It is their perpetual 
concern that every man ſhould have it in his power to work, without 
the apprehenſion of being deprived of the fruits of his labor. 
Conſequently, this is not ſo much a civil as a domeſtic govern- 
ment. | 

Such has been the origin of thoſe regulations which have been 
ſo greatly extolled. They wanted to make the laws reign in con- 
junction with deſpotic power; but whatever is joined to the latter 
loſes all its force. In vain did this arbitrary ſway, labouring under 
its own inconveniencies, defire to be fettered ; it armed itſelf with 
its chains, and is become ſtill more terrible. 

China is therefore a deſpotic ſtate, whoſe principle is fear. Per- 
haps in the earlieſt dynaſties, when the empire had not ſo la 
an extent, the government might have deviated a little from this 
ſpirit; but the caſe is otherwiſe at preſent. 


(i) See the order of Tſongtou, for tilling the land, in the Edifying Let» 
ters, 24 t collect. a 
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OF. LAWS, IN THE RELATION THEY BEAR TO 
DEFENSIVE FORCE. | 


— 
$ $3 
5 


ena. I. In what manner Republics provide for their Safety. 


F a republic be ſmall, it is deſtroyed by a foreign force; if it be 
large, it is ruined by an internal imperfection. | 
To this two-fold inconveniency Democracies and Ariftocracies 
are equally liable, whether they be good or bad. The evil is in 
the very thing itſelf; and no form can redreſs it. 
It is — * very probable that mankind would have been, at 
length, obliged to live conſtantly under the government of a ſingle 
— — had they not contrived a kind of conſtitution that has all 
the internal advantages of a republican, together with the external 
force of a monarchical, government. I mean a confederate re- 
ublic. 
5 This form of government is a convention by which ſeveral petty 
ſtates agree to become members of a larger one, which they intend 
to eſtabliſh, It is a kind of aſſemblage of ſocieties, that conſti- 
tute a new one, capable of increaſing by means of farther aſſocia- 
tions, till they arrive to ſuch a degree of power as to be able to 
provide for the ſecurity of the whole body. | 
It was theſe aſſociations that ſo long contributed to the proſpe- 
rity of Greece. By theſe the Romans attacked the whole globe, 
and by theſe alone the whole globe withſtood them: for when 
Rome was arrived to her higheſt pitch of grandeur, it was the 
aſſociations beyond the Danube and the Rhine, aſſociations formed 
7 the terror of her arms, that enabled the Barbarians to reſiſt 
er. 
From hence it proceeds that Holland (a), Germany, and the 
Swiſs Cantons, are conſidered in Europe as perpetual republics. 
The aſſociations of cities were formerly more neceſſary than in 
our times. A weak defenceleſs town was expoſed to greater dan- 
r. By conqueſt it was deprived not only of the executive and 
1 power, as at preſent, but moreover of all human pro- 
16). 
2 republic af this kind, able to withſtand an external force, 


a) It is compoſed of about fifty winces, by M. Janiſſon. 
1 t republics, all different from () Civil li erty goods, wives, chil- 
one another. State of the United Pre- dren, temples, and even burying- places. 


may 


* 
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may ſupport itſelf without any internal eorruption; the form of 
this ſociety prevents all manner of inconveniencies. 

If a fingle member ſhould attempt to uſurp the ſupreme 
power, he could not be ſuppoſed to have an equal authority and 
credit in all the confederate ſtates. Were he to have too great 
an influence over one, this would alarm the reſt; were he to ſub- 
due a part, that which would ſtill remain free, might oppoſe him 
with forces independent of thoſe which he had uſurped, and over- 
power him before he could be ſettled in his uſurpation. 

Should a popular inſurrection happen in one of the confederate 
ſtates, the others are able to quell it. Should abuſes creep into 
one part, they are reformed by thoſe that remain ſound. The 
ſtate may be deſtroyed on one ſide, and not on the other; the 
confederacy may be diſſolved, and the confederates preſerve their 
ſovereignty. 

As this government is compoſed of petty republics, it enjoys 
the internal happineſs of each; and with regard to its external 
fituation, by means of the aſſociation, it poſſeſſeth all the advan- 
tages'of large monarchies. | 


Cray. II. That a confederate Government ought to be compoſed of 
States of the ſame Nature, eſpecially of the republican Kind. 


HE Canaanites were deſtroyed, by reaſon they were petty 

monarchies, that had no union nor confederacy for their com - 
mon defence : And indeed, a confederacy is not agreeable to the 
nature of petty monarchies. 

As the confederate republic of Germany conſiſts of free cities, 
and of petty ſtates, ſubje& to different princes, experience ſhews 
* that it is much more imperfect than that of Holland and Swiſ- 

rland. | 

The ſpirit of .monarchy is war and enlargement of dominion : 
peace and moderation is the ſpirit of a republic. Theſe two kinds 
of / government cannot naturally ſubſiſt in a confederate republic. 
| Thus we obſerve, in the Roman hiſtory, that when the Veientes 
had choſen a king, they were immediately abandoned by all the 
other petty republics of Tuſcany, Greece was undone as ſoon as 
the kings of Macedon obtained a ſeat among the Amphictyons. 
The confederate republic of Germany, compoſed of princes and 

free towns, ſubfiſts by means of a chief, who is, in ſome reſpects, 
the magiſtrate of the union, in others, the monarch, 


Cray. III. Other Requifites in a confederate Republic. 


IN the republic of Holland one province cannot conelude an 
alliance without the conſent of the others. This law, which 
is an excellent one, and even neceſſary in a confederate republic, 
is wanting in the Germanic conſtitution, where it would prevent 
the misfortunes that may happen to the whole confederacy, through 
the imprudence, ambition, or avarice of a ſingle member. A 
republic united by a political confederacy, has given itſelf entirely 
up, and has nothing more to reſign. 
Itiis difficult for the united ſtates to be all of equal power and 
I extent. 


— 
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"extent. The Lycian (c) republic was an aſſociation of twenty- 
three towns; the large ones had three votes in the common council, 
the middling ones two, and the ſmall towns one. The Dutch re- 
public conſiſts of ſeyen provinces of different extent of territory, 
which have each one voice. 8 27 5 

The cities of Lycia (4) contributed to the expences of the 
ſtate, according to the proportion of ſuffrages. The provinces of 
the united Netherlands cannot follow this proportion; they muſt 
be directed by that of their power. 
In Lycia (e) the judges and town magiſtrates were elected by 
the common council, and according to the proportion already men- 
tioned. In the republic of Holland they are not choſen by the 
common council, but each town names its magiſtrates, Were I to 
give a model of an excellent confederate republic, I ſhould pitch 
upon that of Lycia. . 


Char. IV. In what manner deſpotic Governments provide for their 
a 2 A k Security. - 


A® republics 28 for their ſecurity by uniting, deſpotie go- 
.* > vernments do it by ſeparating, and by keeping themſelves, as 
it were, ſingle. They ſacrifice a part of the country; and by 
ravaging and deſolating the frontiers, they render the heart of the 
empire inacceſſible. 

It is a received axiom in geometry, that the greater the extent 
of bodies, the more their circumference is relatively ſmall. This 
3 therefore of laying the frontiers waſte, is more tolerable in 

ge than in middling ſtates. / 

A deſpotic government does all the miſchief to itſelf that could 
2 by a cruel enemy, whoſe arms it was unable to 
reſiſt. 

It preſerves itſelf likewiſe by another kind of ſeparation, which 
is by putting the moſt diſtant provinces into the hands of a great 
vaſſal. The Mogul, the king of Perſia, and the emperors of 
China, have their feudatories; and the Turks have found their 
account in putting the Tartars, the Moldavians, the Walachians, 
and formerly the Tranſilvanians, between themſelves and their 
enemies. 


Cu Ar. V. In what manner 4 monarchical Government provides 
| for its Security, | 


Monarchy never deſtroys itſelf, like a deſpotic government. But 

a kingdom of a moderate extent is liable to ſadden invaſions ; 
it muſt therefore have fortreſſes to defend its frontiers ; and troops 
to garriſon thoſe fortreſſes. The leaſt ſpot of ground is diſputed with 
military {kill and reſolution. Deſpotic ſtates make incurſions againſt 
one another; it is monarchies only that wage war. 

Fortreſſes are proper for monarchies; deſpotic governments are 
afraid of them. They dare not entruſt their officers with ſuch a 
command, as none of them have any affection for the prince or 
his government. | 


5 15% (e) Strabo, lib. 4. (4) Ibid. (e) Ibid. | $34 
Set -CHaAP. 


Cray. VI. Of the defenſive Force of States 2 


1. preſerve a ſtate in its due force, it muſt have ſuch an extent, 
as to admit of a proportion between the celerity with which it 
may be invaded, and that with which it may defeat the invaſion. 
As an invader may appear on every fide, it is requiſite that the 
ſtate ſhould be able to make on every fide its defence; conſe- 

uently it ſhould be of a moderate extent, proportioned to the 
pK of velocity that nature has given to man, to enable him 
to move from one place to another. Is 

France and Spain are exactly of a proper extent. They have 
ſo eaſy a communication for their forces, as to be able to convey 
them immediately to what part they have a mind; the armies 
unite and paſs with rapidity from one frontier to another, without 
any apprehenſion of ſuch difficulties as require time to remove. 

It 1s extremely happy for France, that the capital ſtands near to 
the different frontiers in proportion to their weakneſs; and the 

rince has a better view of each part of his country according as 
it is more expoſed. | | 

But when a vaſt empire, like Perſia, is attacked, it is ſeveral 
months before the troops are aſſembled in a body; and then they 
are not able to make ſuch forced marches for that ſpace of time, 
as they could for fifteen days. Should the army on the frontiers 
be defeated, it is ſoon diſperſed, becauſe there is no neighbourin 
place of retreat. The victor, meeting with no reſiſtance, — 
with all expedition, ſits down before the capital, and lays ſiege to 
it, when there is ſcarce time ſufficient to ſummon the governors of 
the provinces to its relief, Thoſe who foreſee. an approaching 
revolution, haſten it by their diſobedience. For men whoſe fidelity 
is entirely owing to the danger of puniſhment, are eaſily corrupted 
as ſoon as it becomes diſtant ; their aim is their own private in- 
tereſt; The empire is ſubverted, the capital taken, and the con- 
queror diſputes the ſeveral provinces with the governors, 

The real power of a prince does not conſiſt ſo much in the 
facility he meets with in making conqueſts, as in the difficulty ah 
enemy finds in attacking him, and, if I may fo ſpeak, in the im- 
mutability of his condition. But the increaſe of territory obliges 
a government to lay itfelf more open to an enemy. 

As monarchs therefore ought to be endued with wiſdom, in 
order to increaſe their power, they ought likewiſe to have. an 
equal ſhare of prudence to confine it within "bounds. Upon re- 
moving the inconveniencies of too ſmall a territory, they ſhould 
have their eye conſtantly on the inconveniencies which attend its 
extent. | 


char. VII. A Reflection. 


T enemies of a great prince, whoſe reign was protracted to 

an unuſual length, have very often accuſed him, rather, I be- 
lie ve, from their own fears, than upon any ſolid foundation, of 
having formed and carried on a project of univerſal monarchy, 
Had he attained his aim, nothing would have been more fatal to 
his ſubjects, to himſelf, to his * and to all Europe. ä 

; at 
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that knows our true intereſts, favoured him more by preventing 
the ſucceſs bf his arms, than it could have done by crowning 
him with victories. Inſtead of raiſing him to be the only ſovereign 
E it made him happier by rendering him the moſt pow- 
erful. | 
The ſubjects of this prince, who in travelling abroad are never 
affected but with what they have left at home; who on quittin 
their own habitations, look upon glory as their chief object, ba 
in diſtant countries as an obſtacle to their return; who diſguſt you 
even by their good qualities, becauſe they are tainted with ſo much 
vanity; who are capable of ſupporting wounds, perils, and fa- 
tigues, but not of foregoing their pleafures ; who are ſupremely 
fond of gaiety, and comfort themſelves for the loſs of a battle 
by a ſong upon the general; thoſe ſubjects, I ſay, would never 
have the ſolidity requiſite for an enterprize of this kind, 
which if defeated in one country, would be unſucceſsful 


every where elſe; and if once unſucceſsful, would be ſo for 
ever. | 


Cuae. VIII. A particular Caſe in which the defenſive Force 
of a State is inferior to the offenſrve. 


Ir was a ſaying of the lord of Coucy to king Charles V. at the 

14 E ngliſh are never weaker, nor eaſter overcome, than in their own 
country. The ſame was obſerved of the Romans; the ſame of the 
Carthaginians ; and the ſame will 1 to every power that 
ſends armies to diſtant countries, in order to re- unite by diſcipline 

and military force, 'thoſe who are divided among themſelves 
by political or civil intereſts. The ſtate finds itſelf weakened 
vy the diſorder that ſtill continues, and more fo by the re- 
medy. _ : a 
Ihe lord of Coucy's maxim is an exception to the general rule, 
which diſapproves of wars againſt diſtant countries. And this ex- 
ception confirms likewiſe the rule, becauſe it takes place only with 
regard to thoſe by whom ſuch wars are undertaken, 


Cnae. IX. Of the relative Force of States. 


_ | >! Py” f N | 
-* A LL-grandeur, force, and power are relative. Care therefore 


| mult be taken that in endeavouring to encreaſe the real gran- 
deur, the relative be not diminiſhed. | 

Under the reign of Lewis XIV. France was at its higheſt pitch 
of relative grandeur. Germany had not yet produced ſuch power- 
ful princes as have fince appeared in that country. Italy was in 
the ſame caſe. England bd Scotland were not yet formed into 


one united kingdom. Arragon was not joined to Caſtile ; the 
diſtant branches of the Spaniſh monarchy were weakened by it, 
and weakened it in their turn; and Muſcovy was as little known 
in Europe, as Crim Tartary. | 


Cuay, 


* 
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Cn. X. Of the Weakneſs of neighbouring Statts. : 

YW HENSOEVER a ſtate lies conti to another that hap- 
pens to be in its decline, the former ought to take particu» 

lar care not to precipitate the ruin of the latter, 'becauſe this is the 
happieſt ſituation imaginable ; nothing being ſo convenient as for 
one prince to be near another, who receives for him all the rebufts 
and inſults of fortune. And it ſeldom happens that by —_— 


ſuch a ſtate, the real power of the conqueror is as much 1 
as the relative is diminiſhed, 


O 


OF LAWS, IN THE RELATION THEY BEAR TO 
OFFENSIVE FORCE. 


CAP. I. Of offenfive Force. 


FFENSIVE force is regulated by the law of nations, which 
O is the political law of each country conſidered in its relation 
o every other. | '# 


Cray. II. Of Var. 


THE life of governments is like that of man. The latter has 
a right to kill in caſe of natural defence; the former have a 
right to wage war for their own preſervation, It 

In the caſe of natural defence I have a right to kill, becauſe my 
life is, in reſpe& to me, what the life of my antagoniſt is to him: 
In the ſame manner a ſtate wages war, becauſe its preſervation 
is like that of any other being. 

With individuals the right of natural defence does not imply a 
neceſſity of — Inftead of attacking they need only have 
recourſe to proper tribunals. They cannot therefore exerciſe this 
right of defence; but in ſudden caſes, when immediate death would 
be the conſequence of waiting for the aſſiſtance of the law. But 
with ſtates the right of natural defence carries along with it ſome. 
times the neceflity of attacking ; as for inſtance, when one nation 
fees that a continuance of TI enable another to deſtroy as 

| 2 an 
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and that to attack that nation inſtantly is the only way to prevent 
ther own deſtruction. | $6 | 

From thence it follows, that petty ſtates have oftener a right 
to declare war than great ones, becauſe they are oftener in the caſe 
of being afraid of deſtruction. 

The right therefore of war is derived from neceſſity and ſtrict 
Juſtice. If thoſe who direct the conſcience or councils of princes 
do not — by =_ maxim, the 8 is dreadful: when 
they proceed on arbitrary principles of glory, conveniency, and 
utility ; torrents of blood muſt — the earth. 

Bat above all, let them not plead ſuch an idle pretext as the 
glory of the prince: his glory is nothing but pride; it is a paſſion, 
and not a legitimate right. 

It is true the fame of his power might increaſe the ſtrength of 
his government; but it might be equally increaſed by the reputa- 
tion of his juſtice. | . 

| . 
Cray. III. Of he Right of Conqueſt. 


FROM the right of war comes that of conqueſt ; which is the 
— conſequence of that right, and ought therefore to follow its 
pirit. 

The right the conqueror has over a conquered people is directed 
by four ſorts of laws, the law of nature, which makes every thing tend 
to the preſervation of the ſpecies; the law of natural reaſon, which 
teaches us to do to others what we would have done to ourſelves ; the 
law that forms political ſocieties, whoſe duration nature has not li- 
mited; and, in fine, the law derived from the nature of the thing 
itſelf. Conqueſt is an acquiſition, and carries with it the ſpirit of 
preſervation and uſe, not of deſtruction. 

The inhabitants of a conquered country are treated by the con- 
queror one of the four following ways. Either he continues to 
rule them according to their own laws, and aſſumes to himſelf only 
the exerciſe of the political and civil government; or he gives 
them new political and civil government; or he deſtroys and diſ- 

ries the ſociety; or, in fine, he exterminates the people. | 

The firſt way is conformable to the law of nations now followed; 
the fourth is more agreeable to the law of nations followed by the 
Romans: in reſpect to which I leave the reader to judge how far 
we have improved upon the ancients. We muſt give due com- 
mendations to our modern refinements in reaſon, religion, philo- 
ſophy, and manners. 

The authors of our public law, guided by ancient hiſtories, with- 
out confining themſelves to cafes of ſtrict neceſſity, have fallen into 
very great errors. 'They have adopted tyrannical and arbitrary 
principles, by uppoſing the conquerors to be inveſted with I know 
not what right to kill: from thence they have drawn conſequences 
as terrible as the very principle, and eſtabliſhed maxims which 
the conquerors themſelves, when poſſeſſed of the leaſt grain of 
* 'ſenfe, never preſumed to follow. It is a plain caſe that when the 

"conqueſt is completed, the conqueror has no longer a right to kill, 
becaufe he has no Jongpr the plea of natural defence and felf-pre- 
N. . | What 
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What has led them into this miſtake, is that they imagined a 
conqueror had a — to deſtroy the ſtate; from whence they in- 
ferred that he had a right to deſtroy the men that compoſe it; a 
wrong conſequence from a falſe principle. For from the deſtruc- 
tion of the ſtate it does not at all follow, that the people who com- 
poſe it ought to be alſo deſtroyed. The ſtate is the aſſociation of 
men, and not the men themſelves; the citizen may periſh, and the 
man remain. 

From the right of killing in the caſe of conqueſt, politicians have 
drawn that of reducing to ſlavery; a conſequence as ill- grounded 
as the principle. | ; 

There is no ſuch thing as a right of reducing people to ſlavery, 
but when it becomes neceſſary for the preſervation of the conqueſt. 
Preſervation, and not ſervitude, is the end of conqueſt; though 
ſervitude may happen ſometimes to be a neceſſary means of pre- 
ſervation. 

Even in that caſe it is contrary to the nature of things that the 
ſlavery ſhould be perpetual. The people enſlaved ought to be 
rendered capable of becoming ſubjects. Slavery in conqueſts is an 
accidental thing. When after the expiration of certain ſpace of 
time all the parts of the conquering ſtate are connected with the 
conquered nation, by cuſtom, marriages, laws, aſſociations, and 
by a certain conformity of diſpoſition ; there ought to be an end 
of the ſlavery. For the rights of the conqueror are founded en- 
tirely on the oppoſition between the two nations in thoſe very 
2 whence prejudices ariſe, and the want of mutual confi- 

ence. | BRED | 

A conqueror, therefore, who reduces the conquered people 
to ſlavery, ought always to reſerve to himſelf the means (for 
means there are without number) of reſtoring them to their li- 
berty. | | 

"Theſe are far from being vague and uncertain notions. Thus 
our anceſtors ated, thoſe anceſtors who conquered the Roman 
empire. The laws they made in the heat and tranſport of paſ- 
ſion and in the inſolence of victory, were gradually ſoftened : 
thoſe laws were at firſt ſevere, but were afterwards rendered im- 
partial. 'The Burgundians, Goths, and Lombards, would have 
the Romans continue a conquered people; but the laws of Euric, 
Gundebald, and Rotharis, made the Romans and Barbarians fellow- 
citizens (a). ; 

Charlemain, to tame the Saxons, deprived them of their li- 
berty and property. Lewis the Debonnaire made them a free 
people (5), and this was one of the moiſt prudent regula- 
tions during his whole reign. Time and ſervitude had ſof 
tened their manners, and they ever after adhered to him with the 


greateſt fidelity. 


(a) See the Code of Barbarian laws. life of Lewis the Debonnaire, in Du» 
(5) See the anonymous author of the cheſne's collection, tom. 2. page 296. 
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Crar, IV. - Some Advantages of a conquered People. 


NSTEAD. of inferring ſuch deſtructive conſequences from the 
> right of conqueſt, much better would it have been for politicians 
to mention the advantages which this very right may ſometimes 
ive to a conquered people; advantages which would be more 
ſendbiy, and more univerſally experienced, were our law of nations 
exactly followed, and eſtabliſhed in every part of the globe. 
Conquered countries are, generally ſpeaking, degenerated from 
their original inſtitution. Corruption om crept in, the execution 
of the laws has been neglected, and the government is grown 
oppreſſive. Who can queſtion but ſuch a ſtate would be a gainer, 
derive ſome advantages from the very conqueſt itſelf, if it did 
not prove deſtructive? When a government 1s arrived to that 
degree of corruption as to be incapable of reforming itſelf, it would 
not loſe much a being new moulded, A conqueror who enters 
| triumphant into a country, where the monied men have by a variety 
of artiſices inſenſibly arrived at innumerable ways of encroaching 
on the public; where the miſerable people, who ſee abuſes grown 
into laws, are ready to fink under the weight of oppreſſion, yet 
| think they have no right to apply for redreſs; a conqueror, I ſay, 
15 — 6 make a total change, and then the tyranny of thoſe wretches 
will be the firſt thing expoſed to his reſentment. 
We have beheld, for inſtance, countries oppreſſed by the farmerg 
of the revenues, and eaſed afterwards by the conqueror, who had 
neither the engagements nor wants of the legitimate prince. Even 
„ the abuſes have been often redreſſed without any interpoſition of 
the conqueror. | 
Sometimes the frugality of a conquering natien has enabled 
them to allow the conquered thoſe neceflaries, of which they had 
been deprived under a lawful prince. » A | 
- A conqueſt may deſtroy pernicious prejudices, and lay, if I may 
preſume to uſe the expreſſion, the nation under a better genius. 
TRIER might not the Spaniards have done to the Mexicans ? 
The a mild religion to impart to them; but they filled their 
heads with a frantic ſuperſtition. They might have ſet ſlaves at 
liberty ; they made free men ſlaves, They might have undeceived 
them with regard to the abuſe of human ſacrifices ; inſtead of that 
they deſtroyed them. Never ſhould I have finiſhed, were I to re- 
count all the good they might have done, and all the miſchief they 
committed. , | 
It is a conqueror's buſineſs to repair a part of the miſchief he 
has occaſioned. The right therefore of conqueſt I define thus: 
a neceſſary, lawful, but unhappy power, which leaves the con- 
- queror under a heavy obligation of repairing the injuries done ta 
humanity, "AT 25 


Boox X. 


— 


Cray. V. Gelen, King of Syracuſe. 


T H E nobleſt treaty of peace ever mentioned in hiſtory is, in my 
opinion, that which Gelon made with the Carthaginians. He 
nägel upon their aboliſking the cuſtom of ſacrificing their chil 


* 
* 
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dren (c). Glorious indeed! After having defeated three hundred 
thouſand Carthaginians, he required a condition that was advan- 
tageous only to themſelves, or rather he ftipulated in favour of 
human nature! | | ” 8 
The Bäctrians expoſed their aged fathers to be devoured by 
large maſtiffs: a cuſtom ſuppreſſed by Alexander (4), whereby he 
obtained a ſignal triumph over ſuperſtition. 8 N 


Crap. VI. Of Congueſts made by a Republic. 


JT is contrary to the nature of things, that in a confederate 
government one ſtate ſhould make any conqueſt over another, as 
in our days we have ſeen in Swiſſerland (e). In mixt confederate 
republics, where the aſſociation is between petty republics and 
monarchies of a ſmall extent, this is not ſo abſurd. 

Contrary it is alſo to the nature of things, that a democratical 
republic ſhould conquer fowns, which cannot enter into the ſphere 
of its democracy. It is neceſſary that the conquered people ſhould 

be capable of enjoying the . of ſovereignty, as was ſettled 
in the very beginning among the Romans. The conqueſt ought to 
be limited to the number of citizens fixt for the democracy. 

If a democratical republic ſubdues a nation in order to govern 
them as ſubjects, it expoſes its own liberty; becauſe it intruſts too 
great a power to thoſe who are appointed to the command of the 
conquered provinces. 

ow dangerous would have been the ſituation of the republic of 
Carthage, had Hannibal made himſelf maſter of Rome? What 
would not he have done in his own countiy, had he been victorious, 
he who cauſed ſo many revolutions in it after his defeat ()? 

Hanno could never have diſſuaded the ſenate from ſending ſuc- 
cours to Hannibal; had he uſed no other argument than his own 
jealouſy. The . ſenate, whoſe wiſdom is ſo highly ex- 
tolled by Ariſtotle (and which has been evidently proved by the 
proſperity of that republic) could never have been determined by 
other than ſolid reaſons, They muſt have been ſtupid not to ſee 
that an army at the diſtance of three hundred leagues would 

neceſſarily be expoſed to loſſes, which required reparation. 

Hanno's party inſiſted that Hannibal ſhould be delivered up ta 
the Romans (g). They could not at that time be afraid of the 
Romans; they were therefore apprehenſive of Hannibal. 

It was impoſſible, ſome will ſay, for them to imagine that Han- 
nibal had been fo ſucceſsful. But how was it poſſible for them ta 
doubt of it? Could the Carthaginians, a people ſpread over all the 
earth, be ignorant of what was tranſacting in Italy? No: they 
were ſufficiently acquainted with it, and for that reaſon they did 
not care to ſend ſupplies to Hannibal. 7 ! 

Hanno became more reſolute after the battle of Trebia, after 
the battle of Thraſimenus, after that of Cannæ; it was not his in- 
credulity that increaſed, but his fear, | | 


(e) See M. Barbeyrac's collection, (/] He was at the head of a faction. 


art. 112. (g) Hanno wanted to deliver Hannibal 
(4) Strabo, lib. 2. up to the Romans, as Cato would fain 
(% With regard to Tockenburg · have delivered up Cæſar to the Gauls, 
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Cuay, VII. The ſame Subject continued. 
THERE is ſtill another inconveniency in conqueſts made by 
democracies: their government is ever odious to the conquered 

ſtates. It is apparently monarchical: but in reality it is much 
more oppreſſive than monarchy, as the experience of all ages and 
countries evinces. ; | 

The conquered people are in a melancholy ſituation; they neither 
enjoy the and of a __— nor thoſe of a monarchy. 

What has been here ſaid of a popular fiate, is applicable to 
ariſtocracy. | 


Cray. VIII. The ſame Subject continued. 
| WEE N a republic therefore keeps another nation in ſubjection, 


it ſhould endeavour to repair the inconveniencies ariſing from 
the nature of its ſituation, by giving it good laws both for the 
' political and civil government of the people. | 
We have an inſtance of an iſland in the Mediterranean, ſubject 
to an Italian republic; whoſe political and civil laws, with regard 
to the inhabitants of that iſland, were extremely defective. The 
act of indemnity (2), by which it ordained that no one ſhould be 
condemned to bodily- puniſhment in conſequence of the private 
knowledge of the governor, ex informata conſcientia, is ſtill recent 
in every body's memory. There have been frequent inſtances of 
the people's petitioning for privileges: here the ſovereign grants 
only the common right of all nations. | | | | 


CHAT. IX. 07 Conqueſts made by a Monarchy, 


Ib. a monarchy can long ſubliſt before it is weakened by its 
& increaſe, it will become formidable; and its ſtrength will remain 
entire, while pent up by the neighbouring monarchies. 
It ought not therefore to aim at conqueſts beyond the natural 
limits of its government. So ſoon as it has paſſed theſe limits, it 
is prudence to ſtop. | | 
this kind of conqueſt things muſt be left as they were found; 
the ſame courts of judicature, the ſame laws, the ſame cuſtoms, the 
ſame privileges: there ought to be no other alteration than that of 
the army and of the name of the ſovereign. 1 
When a monarchy has extended its limits by the conqueſt of 
peighbonripg provinces, it ſhould treat thoſe provinces with great 
uy. | 
If a monarchy has been long endeavouring at conqueſts, the 
provinces of its ancient demeſne are generally ill- uſed. They are 
obliged to ſubmit both to the new and to the ancient abuſes ; and 
to be depopulated by a vaſt metropolis that ſwallows up the whole. 


(b) Of the 18th of October, 1733, ſona alcuna nazionale in pena afflittiva; 
printed at Genoa, by Franchelli. Vie- potri bens1 arreſtare ed incarcerare le 
tiamo al noſtro general governatore in perſone che gli ſarranno ſoſpette, ſalvo 
detta iſola di condannare in avvenire di renderne poi à noi conto ſollecita- 

ex informata conſcientia Per- mente. MS Se os» n 


Now 


- 
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Now if after having made * round this demeſne, the cons 


quered people were treated like the ancient ſubjects, the ſtate 
would be undone; the taxes ſent by the conquered provinces to 
the capital would never return; the inhabitants of the frontiers 
would be ruined, and conſequently the frontiers would be weaker ; 
the people would be diſaffeted ; and the ſubſiſtence of the armies 
deſigned to act and remain there, would become more precarious. - 
Such is the neceſſary Rate of a conquering monarchy ; a ſhocki 

luxury in the capital; miſery in the provinces ſomewhat diſtant; 
and plenty in the moſt remote. It is the ſame with ſuch a monarchy 
as with our planet; fire at the center, verdure on the ſurface, and 
between both a dry, cold, and barren earth, 


CHAT. X. Of one Monarchy that fubdues another. 


GOMETIMES one monarchy ſubdues another, The ſmaller 
the latter, the better it is ower-awed by fortreſſes; and the 
larger it is, the better will it be preſerved by colonies, - 


Cray. XI. Of the Manners of a conquered People. 


T T is not ſufficient in thoſe conqueſts to let the conquered nation 

enjoy their own laws; it is perhaps more neceſſary to leave 
them alſo their manners, becauſe people in general have a ſtronget 
attachment to theſe, than to their laws. | N 

The French have been driven nine times out of Italy, becauſe, 
as hiſtorians ſay (i), of their inſolent familiarities with the fair ſex. 
It is too much for a nation to be obliged to bear not only with the 
pride of conquerors, but with their incontinence and indiſcretion ; 
theſe are, without doubt, moſt grievous and intolerable, as they are 
the ſource of infinite outrages. 


"7 


Car. XII. Of a Law of Cyrus. 


AR am I from thinking that a good law which Cyrus made to 
oblige the Lydians to practiſe none but mean or infamous pro- 
feſſions. It is true, he direed his attention to an object of the 
_ greateſt importance; he thought of guarding againſt revolts, and 
not invaſions : but invaſions will ſoon come, when the Perfians and 
Lydians unite and corrupt each other. I would therefore much 
rather ſupport by laws the fimplicity and rudeneſs of the conquer- 
ing nation, than the effeminacy of the conquered, 

Ariſtodemus, tyrant of Cumæ (4), uſed all his endeavours to 
baniſh courage, and to enervate the minds of youth. He ordered 
that boys ſhould let their hair grow in the ſame manner as girls, 
that they ſhould deck it with flowers, and wear long robes of 
different colours down to their heels; that when they went to thei 
maſters of muſic and dancing, they ſhould have women with 
to carry their umbrelloes, perfumes, and fans, and to pr 
with combs and looking-glaſſes whenever they bag 


) See Puffendorff's Univerſal Hiſtory. 
2 Dionyſ. Halicar. J. 7. 
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Cnr. XII. Charles XI. 


T I'S prince, who, depended entirely on his own ſtrength, 
haſtened his ruin by forming deſigns that could never be 
2 but by a long war, a thing which his kingdom was unable 
to a « WES +. | . [ LY 

- dt — a declining ſtate he undertook to ſubvert, but a riſin 
empire. The Ruſſians made uſe of the war he waged af 
them, as of a military ſchool. Every defeat brought them nearer 
to victory; and loſing abroad, they learnt to defend themſelves at 


Charles, in the deſerts of Poland, imagined himſelf ſovereign of 
the whole world: here he wandered; and with him in ſome meaſure 
wandered Sweden; whilſt his capital enemy acquired new ſtrength 
- againſt him; locked him up, made ſettlements along the Baltic, 

deſtroyed or ſubdued Livonia. 
Sweden was like a river, whoſe waters are cut off at the fountain 
head, in order to change its courſe. od I IE 
It was not the affair of Pultova that ruined Charles. Had he not 
been deſtroyed at that place, be would in another. The caſualties 
of fortune are eaſily repaired; but who can be guarded againſt 
events that inceſſantly ariſe from the nature of things ? Dn. 
But neither nature nor fortune were ever ſo much againſt him, 
as he himſelf. HW | 
He was not directed by the preſent ſituation of things, but by a 
Kind of plan of his forming; and even this he followed very ill. 
He was not an Alexander; but he would have made an excellent 
ſoldier under that monarch. | 
Alexander's project ſucceeded becauſe it was prudently con- 
gerted. The bad ſucceſs of the Perſians in their ſeveral invaſions 
of Greece, the conqueſts of Ageſilaus, and the retreat of the ten 

houſand, had ſhewn to demonſtration the ſuperiority of the Greeks 
in their manner of fighting and in their arms; and it was well 
known that the Perſians were too proud to be corrected. 

It was no longer poſſible for them to weaken Greece by divi- 

Hons: Greece was then united under one head, who could not pitch 

upon a better method of rendering her inſenſible of her ſervitude, 

than by flattering her vanity with the deſtruction of her hereditary 
enemy, and with the hopes of the conqueſt of Aſia. 

An empire cultivated by the moſt induſtrious nation in the world, 

that followed agriculture from a principle of religion; an empire 

abounding with every conveniency of life, furniſhed the enemy with 
all 3 means of ſubſiſting. 

It was eaſy to jpdge by the pride of thoſe kings, who in vain 

were mortifed by their numerous defeats, that they would preci- 

Pc their ruin by their forwardneſs in venturing battles; and 

(4 


hat the flattery of their courtiers would never permit them to 
oabt of their grandeur. | | 

The project was not only wiſe, but wiſely executed. Alexander, 

in the rapidity of his conqueſts, even in the impetuoſity - his 
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on, bad, if I. may ſo expreſs myſelf, a flaſh of reaſog by which 
e was 2 a; of whict Mg FER would fain 1 od a 


romance of his hiſtory, and whoſe minds were more corrupt than” | 
his, could not conceal from our view. Let us deſcend more mi- 


nutely into his hiſtory, 


cedonia againſt the neighbouring barbarians, and completed 


the reduction of Greece; he availed himſelf of this conqueſt for: _ ©) 


no other end than for the execution of his grand enterprize;/ he 
rendered the jealouſy of the Lacedzmonians of no effect; he 
attacked the maritime provinces; he cauſed his land forces to 
keep cloſe to the ſea coaſt, that they might not be ſeparated from 
his fleet; he made an admirable uſe of diſcipline againſt numbers; 
he never wanted proviſions; and if it be true that victory gave 
him every thing, he, in his turn, did every thing to obtain it. 7 

In the beginning of his enterprize, a time when the leaſt check 


might have proved his deſtruction, he truſted very little to for- 


tune; but when his reputation was eſtabliſhed by a ſeries of pro- 
ſperous events, he ſometimes had recourſe to temerity. When, be- 

e his departure for Aſia, be marched. againſt the Triballians 
and Illyrians, you find he waged war (J) againſt thoſe people in 
the very fame manner as Cæſar afterwards conducted that againſt 
the Gauls. Upon his return to Greece, (n), it was in ſome mea» 


ſure againſt his will, that he took and deftroyed Thebes... When, 
he inveſted that city, he wanted the inhabitants to come into terms, 


of peace; but they haſtened their own ruin. When it was de- 


bated, whether he ſhould attack the Perſian fleet (a), it is Parmenio 
that ſhews his preſumption, Alexander his wiſdom. His aim was 
to draw the Perſians from the ſea-coaſt, and to lay them under a 
neceſſity of abandoning their marine, in which they had a manifeſk 
ſaperiority. Tyre being from principle attached to the Perſians, 
who could not ſubſiſt without the commerce and navigation of that 
city; Alexander deſtroyed it. He ſubdued Ægypt, which Darius 
had left bare of troops, while he was aſſembling immenſe armies 
in another world. , ; 

To the paſſage of the Granicus Alexander owed the conqueſt 
of the Greek colonies; to the battle of Iſſus the reduction of Tyre 
and Egypt; to the battle of Arbela, the empire of the world. 

After the battle of Iſſus, he ſuffered Darius to eſcape, and em- 
— his time in — and regulating his conqueſts : after the 

ttle of Arbela he purſued him ſo cloſe (o), as to leave him no place 


of ſhelter in his empire. Darius enters his towns, his provinces, to 


quit them the next moment; and Alexander marches with ſuch 
rapidity, that the empire of the world ſeems to be rather the prize 
of an Olympian race, than the fruit of a great victor x. 


In this manner he carried on his conqueſts ; let us now ſee how 


he preſerved them. 
l Se 1 | . Al - n- Ibid. 
r 
() Ibid, A. 
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HE did not ſet out upon his expedition till he had ſecured Ma- 
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He oppoſed thoſe who would have had him treat the Greeks as 


maſters (5), and the Perſians as ſlaves. He thought only of unit- 


ing the two nations, and of . diſtinctions of a conquer- 
ing and a conquered people. After he had completed his victories, 
he relinquiſhed all thoſe prejudices that had helped him to obtain 
them. He aſſumed the manners of the Perſians, that he might not cha- 
grine them too much by ohliging them to conform to thoſe of the 
Greeks. It was this humanity which made him ſhew ſo great a 


reſpect for the wife and mother of Darius; and this that made him 


ſo continent, What a conqueror ! he is lamented by all the nations 
he has ſubdued ! What an uſurper! at his death the very family 
he has caſt from the throne, is all in tears! Theſe were the molt 
glorious paſſages in his life, and ſuch as hiſtory cannot produce an 
inſtance of in any other conqueror, | 

Nothing conſolidates a conqueſt more than the union formed 
between the two nations by marriages. Alexander choſe his wives 


from the nation he had ſubdued; he inſiſted on his courtiers doing 


the ſame ; and the reſt of the Macedonians followed the example. 


The Franks and Burgundians permitted thoſe marriages (); the 


Viſigoths forbad them in Spain, and afterwards allowed them (7). 
By the Lombards they were not only allowed but encouraged (3). 
n the Romans wanted to weaken Macedonia, they ordered 
that there ſhould be no intermarriages between the people of dif- 
ferent provinces. 

Alexander, whoſe aim was to unite the two nations, thought fit 
to eſtabliſh in Perſia a great number of Greek colonies. He built 
therefore à multitude of towns; and ſo ſtrongly were all the parts 
of this new empire cemented,' that after his deceaſe, amidſt the 
diſturbances and confuſion of the moſt frightful civil wars, when 
the Greeks had reduced themſelves, as it were, to a ſtate of anni- 
hilation, not a ſingle province of Perſia revolted. 

To prevent Greece and Macedon from being too much ex- 
hauſted, he ſent a colony of Jews (r) to Alexandria; the manners 
of thoſe people ſignified! nothing to him, provided he could be 


ſure of their fidelity. 


He not only ſuffered the conquered nations to retain their own 


cuſtoms and manners, but likewiſe their civil laws; and frequently 


the very kings and governors to whom they had been ſubject: the 
Macedonians (2) he placed at the head of the troops, and the 
natives of the country at the head of the government, rather 
chooſing to run the hazard of a particular diſloyalty (which ſome- 
times happened), than of a general revolt. 

He paid a great reſpect to the ancient traditions, and to all the 
public monuments of the glory or vanity of nations. The Perſian 


1. & 2, 271 


( p) This was Ariſtotle's advice. Plu- 
tarch's Morals, of the fortune and virtue 


of Alexander. 
(] See the Law of the Burgun- 


dans, tit. 12. art. 5. 


(7) See the Law of the Viſigoths, 
book 3. tit. 1. C 1. which abrogates 
the ancient law that had more regard, 
it ſays, to the difference of nations 
than to that of people's conditions. 


(e) See the Law of the Lombards, 


book 2. tit. 7. & 
(t) The kings of Syria, abandoning 
the plan laid down by the founder of 
the empire, reſolved to oblige the Jews' 
to conform to the manners of the 
Greeks; a reſolution that gave the 
moſt terrible ſhock to their govern- 
ment. ; ; 
(i)] See Arrian de expedit. Alexand. 
lib. 3. and others. . 
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monarchs having deſtroyed the temples of the Greeks, Babylo- 


nians and Egyptians, Alexander rebuilt them (x) : few nations 
ſubmitted to his yoke, to whoſe religion he did not conform; and 
his conqueſts ſeem to have been intended only to make him the 


particular monarch of each nation, and the firſt inhabitant of each 


city. The aim of the Romans in conqueſt was to deſtroy, his to 
preſerve ; and wherever he directed his victorious arms, his chief 
view was to atchieve ſomething, from whence that country might 
derive an increaſe of proſperity and power. To attain this end, 
he was enabled firſt of all by the greatneſs of his genius; ſe- 
condly, by his frugality and private economy (); thirdly, by 
his profuſion in matters of importance. He was cloſe and re- 
ſerved in his private expences; but generous to the higheſt degree 
in thoſe of a public nature. In regulating his houſehold, he was 
the private Macedonian; but in paying the troops, in ſharing his 
conqueſts with the Greeks, and in his largeſſes to every ſoldier in 
his army, he was Alexander. 


He committed two very bad actions, in ſetting Perſepolis on 


fire, and ſlaying Clitus; but he rendered them famous by his re- 
pentance, Hence it is that his crimes are forgot, while his regard 
for virtue was recorded: they were conſidered rather as unlucky 
accidents, than as his own deliberate acts. Poſterity, ſtruck with the 
beauty of his mind, even in the midſt of his irregular paſſion, can 
view him only with pity, but never with an eye of hatred. 

Let us draw a compariſon between him and Czfar. The Ro- 
man general, by attempting to imitate the Aſiatic monarch, flung 
his fellow-citizens into a ſtate of deſpair for a matter of mere 
oſtentation; the Macedonian prince, by the ſame imitation, did a 
thing which was quite agreeable to his original ſcheme of con- 
queſt, 


Car. XV. New Methods of preſerving a Conqueſt, 


W HEN a monarch has ſubdued a large country, he may 

make uſe of an admirable method, equally proper for mo- 
derating deſpotic power, and for preſerving the conqueſt; it is 
a method practiſed by the conquerors of China. 


In order to prevent the vanquiſhed nation from falling into 


deſpair, the victors from growing inſolent and proud, the govern- 
ment from becoming military, and to contain the two nations 
within their duty; the Tartar family now on the throne of China, 
has ordained that ever military corps in the provinces ſhould be 
compoſed half of Chineſe and halt Tartars, to the end that the 
jealouſy between the two nations may keep them within bounds, 
The courts of judicature are likewiſe half Chineſe, and half Tar- 
tars. This is productive of ſeveral good effects. 1. The two 
nations are a check to one another. 2. They both preſerve the 
civil and military power, and one is not deſtroyed by the other. 
3- The conquering nation may ſpread itſelf without being weak- 
ened and lolt. It is likewiſe enabled to withſtand civil and fo- 
reign wars. The want of ſo wiſe an inſtitution as this, has been 
the ruin of almoſt all the conquerors that ever exiſted. 


(x) See Arrian de expedit. Alexand, lib, 3. and others. (y) Ibid. 
| Char. 
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\ "HE N a conqu veſt happens to be vaſlly large, it ſuppoſes 4 
W deſpotic power : — the army iſperſed in "rg 
vinces is not ſufficient. There ſhould be K. a body of faithful 
s near the prince, ready to fall inſtantly upon any part of the 
empare that may chance to waver. This military corps ought to 
awe the reſt, and to ſtrike terror into thoſe who through ne- 
ceflity have been entruſted with any authority in the empire. The 
emperor of China has always a large body of Tartars near his 
perion, ready upon all occaſions. In India, in Turky, in Japan, 
the prince has always a body-guard, independent of the other 
2 forces. This particular corps keeps the diſperſed troops 


Cn. XVII. The Same Subject continued, 


Wir we oblerved that the countries fubdued by a defporic 


'* . monarch ought to be held by a vaſſal. Hiſtorians are very 
taviſh of their praiſes on the generoſity of thoſe conquerors, who 


reſtored the princes to the throne whom they had vanquiſhed. Ex- 
- wemely generous then were the Romans, who made ſuch a number 


of kings, in order to have inſtruments of ſlavery (z). A pro- 
ceeding of that kind is abſolutely neceſſary. If the conqueror- 
intends to preſerve the country which he has ſubdued, neither the 
| cry e ſends will be able to contain the ſubjects within their 
Auty, nor he himſelf the governors. He will be obliged to ſtrip his 
Ancient patrimony of troops, in order to ſecure his new domintons. 
The miſeries of each nation will be common to both; civil broils 
will ſpread themſelves from one to the other. On the contrary, if 
the conqueror reſtores the legitimate prince to the throne, he will 
of courſe have an ally; by the junction of whoſe forces his own 
power will be augmented. We have a recent inſtance of this in 
$hah Nadir, who conquered the Mogul, ſeized his treafures, and 
left him in poſſeſſion of Indoſtan. 


vos —Y (z) Ut haberent inſtrumenta ſervitutis & reges. 
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OF; THE, LAWS WHICH ESTABLISH POLITICAL LI. 
BERTY, WITH REGARD TO THE CONSTITUTION. 


——ů— 


CAT. I. 4 general Idea. 


MAKE a diſtinction between the laws that eſtabliſh political 
liberty, as it relates to the conſtitution, and thoſe by which it is 
eſtabliſhed, as it relates to the citizen. The former ſhall be the 
ſubje& of this book ; the latter I ſhall examine 1a the next. | 


Car. II. Different Significations of the avord Liberty. © 


TY E RE is no word that admits of more various fignifications, 
and has made more different impreſſions on the human mind, 


than that of Liberty. Some have taken it for a facility of depoſing * 


a perſon on whom they had conferred a tyrannical authority; others 
for the power of chooſing a ſuperior whom they are obliged to 
obey; others for the right of bearing arms, and of being thereby 
enabled to uſe violence; others, in fine, for the privilege of being 
verned by a native of their own country, or by their own laws (@). 
certain nation,. for a long time, thought. liberty conſiſted 
the privilege of wearing a long beard (5). Some have annexed 


this name to one form of government excluſive of others: Thoſe - 


who had a republican taſte applied it to this ſpecies of polity ; thoſe 
who liked a monarchical ftate, gave it to monarchy (c). Thus 
they have all applied the name of liberty to the government moſt 
ſuitable to their own cuſtoms and inclinations: and as in republics 
the people have not ſo conſtant and fo preſent a view of the 
cauſes of their miſery, and as the magiſtrates ſeem to act only in 
conformity to the laws, hence liberty is generally ſaid to reſide in 
- republics, and to be baniſh2d-from monarchies. In fine, as in de- 
mocracies the people ſeem to act almoſt as they pleaſe; this fort 
of government has been deemed the moſt free; and the power of 
the people has been confounded with their liberty. | 


Cray. III. In what Liberty conſits. 


I* is true, that in democracies the people ſeem to act as th 
pleaſe; but political liberty does not conſiſt in an unlimited 
freedom. In governments, that is, in ſocieties directed by laws, 


(a) I have copied, ſays Cicero, Scæ- (5) The Ruſſians could not bear 


vola's edit, which permits the Greeks that Czar Peter ſhould make them cur 
to terminate their difference among it off. 


themſelves according to their own laws; (c) The Cappadocians * refuſed the 
this makes them conſider themſelves condition of a republican ſtate, which 
as a free people. : was offered them by the Romans. 


. liberty 
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kberty can conſiſt only in the power of doing what we ought to 

— ogg in not being conſtrained to do what we out not 

to 1 * ? 8 1 | ' A 

| We muſt have continually preſent to our minds the difference 
between independence and liberty. Liberty is a right of doing 
whatever the laws permit; and if a citizen could do what they 
forbid, he would be no longer poſſeſt of liberty, becanſe all his 
fellow citizens would have the ſame power. 


Cnar. IV. The ſame Subject continued. 


DEMOCRATIC and anſtocratic ſtates are not in their own 

nature free, Political liberty is to be found only is moderate 

governments: and even in theſe, it is not always found. It is there 

only when there is no abuſe of power; but conſtant experience 

ſhews us, that every man inveſted with power is apt to abuſe it, 

and to carry his authority as far as it will go. Is it not ſtrange, 

though true, to fay, that virtue itſelf has need of limits? | 

To prevent this abuſe, it is neceſſary from the very nature of 

things, power ſhould be a check to power. A government may be 

fo conſtituted, as no man ſhall be compelled to do things to which 

53 the law does not oblige him, nor forced to abſtain from things 
which the law permits. 


Cnay.V. Of the End or View of different Governments. 


TH OUGH all governments have the ſame. general end, which 
is that of preſervation, yet each has another particular object. 
Increaſe of dominion was the object of Rome; war, that of Sparta; 
religion, that of the Jewiſh laws; commerce, that of Marſeilles ; 
public tranquillity, that of the laws of China (4); navigation, that 
of the laws of Rhodes; natural liberty, that of the policy of the 
Savages; in general, the pleaſures. of the 22 that of deſpotic 
Rates; chat of monarchies, the prince's and the kingdom's glory: 
the independence of individuals is the end aimed at by the laws of 
Poland, from thence reſults the oppreſſion of the whole (e). 

One nation there is alſo in the world, that has for the direct end 
of its conſtitution political liberty. We ſhall preſently examine the 
principles on which this liberty is founded; if they are found, 
hberty will appear in its higheſt perfection. 

) . To diſcover political liberty in a conſtitution, no great labour is 
requiſite. If we are capable of ſeeing it where it exiſts, it is ſoon 
found, and we need not go far in ſearch of it. 


_ _Cnay. VI. Of the Conſtitution of England. 


IN ren government there are three ſorts of power: the legiſla- 

tive; the executive in reſpect to things dependent on the law of 
nations; and the executive in regard to matters that depend on the 

Civil law. | 


(d) The natural end of a ſtate that (e) Inconveniency of the Liberum 
” has no foreign enemies, or that thinks veto. 
ixſeif ſecured againſt them by barriers, 


By 


- 
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y virtue of che firft, the prince, or magiſtrate, enacts tem 
or perpetual laws, and amends or abrogates thoſe that have been 
already enacted. By the ſecond, he es peace or war, ſends or 
receives embaſſies, eſtabliſhes the public ſecurity, and provides 
inſt invaſions, By the third, he puniſhes criminals, or deter- 
mines the diſputes that ariſe between individuals. The latter we 
ſhall call the judiciary power, and the other fimply the executive 
power of the ſtate. 

The 22 liberty of the ſubje& is a tranquillity of mind 
ariſing from the opinion each perſon has of his ſafety. In order to 
have this liberty, it is requiſite the government be ſo conſtituted as 
one man need not be afraid of another. 

When the legiſlative and executive powers are united in the 
ſame perſon, or in the ſame body of magiſtrates, there can be no 
liberty; becauſe apprehenſions may ariſe, 15 the ſame monarch or 
ſenate ſhould enact tyrannical laws, to execute them in a tyrannical 
manner. | 2954 

Again, there is no liberty, if the judiciary power be not ſeparated 
from the legiſlative and executive, Were it joined with the legiſ- 
lative, the life and liberty of the ſubject would be expoſed to 
arbitrary controul; for the judge would be then the legiſlator, 
Were it joined to the executive power, the judge might behave 
with violence and oppreſſion, 

There would be an end of every thing, were the ſame man, or 
the ſame body, whether of the nobles or of the people, to exerciſe 
thoſe three powers, that of enacting laws, that of executing the 
public reſolutions, and of trying the cauſes of individuals. 

Moſt kingdoms in Europe enjoy a moderate government, be- 
cauſe the prince who is inveſted with the two firſt powers, leaves 
the third to his ſubjects. In Turky, where theſe three powers are 
united in the ſultan's perſon, the ſubjects groan under the moſt 
dreadful oppreſſion. | 

In the republics of Italy, where theſe three powers are united, 
there 1s leſs liberty than in our monarchies. Hence their govern- 
ment is obliged to have recourſe to as violent methods for its ſup- 
port, as even that of the Turks; witneſs the ſtate inquiſitors (7), 
and the lion's mouth into which every informer may at all hours 
throw his written accuſations. | 

In what a fituation muſt the r ſubject be, under thoſe re- 
publics! The ſame body pf magiſtrates are poſſeſſed, as executors 
of the laws, of the whole power they have given themſelves in 
quality of legiſlators. 'They may plunder the ſtate by their general 
determinations; and as they have likewiſe the judiciary power in 
their hande, every private citizen may be ruined by their particular 
decifions, 

The whole power is here united in one body; and though there 
is no external pomp that indicates a deſpotic ſway, yet the people 
feel the effects of it every moment. 

Hence it is that many of the princes of Europe, whoſe aim has 
been levelled at arbitrary power, have conſtantly ſet out with 
uniting in their own perſons all the branches of magiſtracy, and all 
the great offices of ſtate. 


(f) At Venice. 


1 I allow 


. 
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I allo indeed that the mere hereditary ariſtocracy of the Italian 
republics, does not exactly anſwer to the deſpotic power of the 
Eaſtern princes. The number of magiſtrates ſometimes moderate 
the power of the magiſtracy ; the whole body of the nobles do not 
always concur in the ſame deſign; and different tribunals are erected, 
that temper each other. Thus at Venice the legiſlative power is 
in the council, the exetutive-in the pregadi, and the judiciary in the 
guarantia. But the miſchief is, that theſe different tribunals are 
compoſed of magiſtrates all belonging to the ſame body; which 
- conſtitutes almoſt one and the ſame power. | 

The judiciary power ought not to be given to a ſtanding ſenate, 
it ſhould be exerciſed by perſons taken from the body of the 
people (g), at certain times of the year, and conſiſtently with a 
form and manner preſcribed by law, in order to ere a tribunal 
that ſhould laſt only ſo long as neceſſity requires. 

By this method the judicial power, ſo terrible to mankind, not 
being annexed to any particular ſtate or profeſſion, becomes, as it 
were, inviſible. ' People have not then the judges continually pre- 
ſent to their view; they fear the office, but not the magiſtrate. 

In accuſations of a deep and criminal nature, it is proper the 
pu accuſed ſhould have the privilege of chuſing in ſome mea- 

ure his Judges in concurrence with the law; or at leaſt he ſhould 
have a right to except againſt ſo great a number, that the remain- 
8. > wah may be deemed his own choice, _ 
e other two powers may be given rather to magiſtrates or 
permanent bodies, - becauſe they are not exerciſed on any private 
ſubject; one being no more than the general will of the ſtare, and 
the other the execution of that general will. 42 

But though the tribunals ought not to be fixt, the judgments 
ought; and to ſuch a degree as to be ever conformable to the letter 
of the law. Were they to be the private opinion of the judge, 
people would then live in ſociety, without exactly knowing the 
nature of their obligations. 

The judges ought likewiſe to be of the ſame rank as the accuſed, 
or in other words, his peers; to the end that he may not imagine 
he is fallen into the hands of perſons inclined to treat him with 
rigour. | 

bf the legiſlature leaves the executive power in poſſeſſion of a 
right to impriſon thoſe ſubjects, who can give ſecurity for their 
good behaviour, there is an end of liberty; unleſs they are taken 
up, in order to anſwer without delay to a capital crime; in which 
* they are really free, being ſubject only to the power of 

e law. | 

But ſhould the legiflatare think itſelf in danger by ſome ſecret 
conſpiracy againſt the ſtate, or by a correſpondence with a foreign 
enemy, it might authorize the executive power, for a ſhort and 
limited time, to impriſon ſuſpected perſons, who in that caſe would 
loſe their liberty only for a while, to preſerve it for ever. 

And this is the only reaſonable method that can be ſubſtituted to 
the tyrannical magiſtracy of the Epbori, and to the fate inguiſitors 
of Venice, who are alſo deſpotical. 


(g) As at Athens. 


Ay 


cen M. Tat SPIRIT or LAWS. TY 


As in à country of liberty, every man who is ſuppoſed a free 
agent, ought to be his own governor; the legiſlative: power ſhould 
refide in the whole body of the people. Bat ſince this is impoſſible 
in large ſtates, and in ſmall ones is fabjea to many inconveniencies z 
it is of the people ſhould” tranſat by their repreſentatives, what 
they cannot tranſact by themſelves. 

The inhabitants of & particular town are much better acquainted 
with its wants and intereſts, than with thoſe of other places; and 
are better judges of the capacity of their neighbours, than of that 
of the reſt of their countrymen, The members therefore of the 
legiſlature ſhould not be choſen from the general body of thg 
nation; but it is proper that in every conſiderable place, a repre- 
ſentative ſhould be elected by the inhabitants. 

The great advantage of repreſentatives is their capacity of diſ- 
cufling public affairs. For this the people collectively are extremely 
unfit, hich is one of the chief inconveniencies of a democracy. 
It is not at all neceſſary that the repreſentatives who have 
received a general inſtruction from their conſtituents, ſhould wait 
to be directed on each particular affair, as 1s practiſed in the diets 
of Germany, True it is, that. by this way of proceeding, the 
ſpeeches of the deputies might with greater propriety be called the 
voice of the nation; but, on the other hand, this would occaſion 
infinite delays ; would give each deputy a power of controlling the 
aſſembly; and, on the moſt _ and prefling occaſions, the 
Ä of government might be ſtopped by the caprice of a ſingle 

on. ' 2 6 
Pe When the deputies, as Mr. Sidney well obſerves, repreſent a 
bodyof people, as in Holland, they ought to be accountable to their 
conſlituents ; but it is a different thing in England, where they are 
deputed by boroughs. 

All the inhabitants of the ſeveral diſtricts ought to have a right 
of voting at the election of a repreſentative, except ſuch as are in 
ſo mean a ſituation, as to be deemed to have no will of their own. 

One great fault there was in moſt of the ancient republics, that 
the people had a right to active reſolutions, ſuch as require ſome 
execution, a thing of which they are abſolutely incapable. They 
ought to have no ſhare in the government but for the chuſing of 
repreſentatives, which is within their reach, For though few can 
tell the exact degree of men's capacities, yet there are none but are 
capable of knowing in general, whether the perſon they chuſe is 
better qualified than moſt of his neighbours. 

Neither ought the repreſentative body to be choſen for the 
executive part of government, for which it is not ſo fit; but for 
the enacting of laws, or to ſee whether the laws in being are duly 
executed, a thing ſuited to their abilities, and which none indeed 
but themſelves can properly perform. 

In ſuch a ſtate there are always perſons diſtinguiſhed by their 
birth, riches, or honors ; but were they to be r with the 
common people, and to have only the weight of a ſingle vote like 
the reſt, the common liberty would be their flavery, and they 
would have no intereſt in ſupporting it, as moſt of the popular 
reſolutions would be againſt them. The ſhare they have therefore 
in the legiſlature ought to be proportioned to their other advantages 
in the ſtate; which happens only when they form a body that has 

12 a right 


£ 


Proper for this purpoſe. 


116 Tut SPIRIT er LAWS,” Box XL. 


a right to check the licentiouſneſs of the people, as the people 
* right to oppoſe any encroachment of theirs. - 
T be legiſlative power is therefore comnlitted to the body of the 
nobles, and to that which repreſents the people, each having their 
— 4 and deliberations apart, each their ſeparate views and 
intereſts. | 70 

Of tho chree powers above-mentioned, the judiciary is in ſome 
meaſure next to nothing: there remain therefore only two; and as 
theſe have need of a regulating Over to moderate them, the part 
of the legiſlative body compoſed of the nobility, is extremely 


The body of the nobility ought to be hereditary, In the firſt 
place it is fo in its own nature; and in the next there muſt be a 
conſiderable intereſt to preſerve its privileges; privileges that in 
themſelves are obnoxious to popular envy, and of in a free 
ſtate are always in danger. | B 

But as an hereditary power might be tempted to purſue its own 
particular intereſts, forget thoſe of the people; it is proper 
that where a ſingular advantage may be gained by corrupting the 
nobility, as in the laws relating to the ſupplies, they ſhould have 
no other ſhare in the legiſlation, than the power of rejecting, and 
not that of reſolving. | 

By the power of reſolving, I mean the right of ordaining by their 
own authority, or of amending what has been ordained by others. 
By the power of rejecting, I would be underſtood to mean the right 

annulling a reſolution taken by another ; which was the power 
of the tribunes at Rome. And though the perſon poſſeſſed of the 


- 


privilege of rejecting, may likewiſe have the right of approving ; 


t this approbation paſſes for no more than a declaration, that he 


intends to make no uſe of his privilege of rejecting, and is derived 


from that very privilege. 


f 


The executive power ought to be in the hands of a monarch, 
becauſe this branch of government, having need of diſpatch, is 
better adminiſtered by one than by many: on the other hand, 
whatever depends on the legiſlative power, is oftentimes better 
regulated by many than by a ſingle perſon. 

But if there were no monarch, and the executive power ſhould 

be committed to a certain number of perſons ſelected from the 

legiſlative body, there would be an end then of liberty; by pony 
e 


the 32 would be united, as the ſame perſons would ſom 


times poſſeſs, and would be always able to poſſeſs, a ſhare in both. 
Were the legiſlative body to be a conſiderable time without 
meeting, this would likewiſe put an end to liberty. For of two 


things one would naturally follow; either that there would be no 
longer any legiſlative reſolutions, and then the ſtate would fall into 
anarchy; or that theſe reſolutions would be taken by the executive 


power, which would render it abſolute. 


It would be needleſs for the legiſlative body to continue always 
aſſembled. This would be troubleſome to the repreſentatives, and 


- moreover would cut out too much work for the executive power, 


ſo as to take off its attention to its office, and oblige it to think 


only of defending its own prerogatives, and the right it has to 


Again, 
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Again, were the legiſlative body to be always aſſembled, it might. 
happen to be kept up only by filling the places of the deceaſed. 
members with new repreſentatives; and in that caſe if the legiſla- 
tire body were once corrupted, the evil would be paſt all remedy. 
When different. legiſlative bodies ſucceed one another, the — 
who have a bad opinion of that which is actually ſitting, may rea- 
ſonably entertain ſome hopes of the next: but were it to be always 
the ſame body, the people, upon ſeeing it once corrupted, would no 
longer expect any good from its laws; and of courſe they would 
either become deſperate, or fall into a ſtate of indolence. a 

The legiſlative body ſhould not meet of itſelf. For a body is 
ſuppoſed to have no will but when it is met; and beſides, were it 
not to meet unanimouſly, it would be impoſſible to determine which 
was really the legiſlative body; the parc aſſembled, or the other. 
And if it had a right to prorogue itſelf, it might happen never to 
be prorogued ; which would be extremely dangerous, in caſe it 
ſhould ever attempt to incroach on the executive power. Beſides 
there are ſeaſons, fome more proper than others, for aſſembling the 
legiſlative body : it is fit therefore that the executive power ſhould 
regulate the ume of meeting, as well as the duration of thoſe 
aſſemblies, according to the circumſtances and exigencies of a ſtate 
known to itſelf. | | 

Were the executive power not to have a right of reſtraining 
the encroachments of the legiſlative body, the latter would become 
deſpotic; for as it might arrogate to itſelf what authority it 
pleaſed, it would ſoon deſtroy all the other powers. 

But it is not proper, on the other hand, that the legiſlative power 
ſhould have a right to ſtay the executive. For as the execution has 
its natural limits, it is uſeleſs to confine it; beſides, the executive 
power is generally employed in momentary operations. The power 
therefore of the Roman tribunes was faulty, as it put a ſtop not 
only to the legiſlation, but likewiſe the executive part of govern- 
ment; which was attended with infinite miſchiefs. 

But if the legiſlative power, in a free ſtate, has no right to ſtay 

e executive, it has a right and ought to have the means of ex- 
amining in what manner its laws have been executed; an advan- 
tage which this government has over that of Crete and Sparta, 
where the Coſmi and the Ephori gave no account of their admi- 
niſtration. 

But whatever may be the iſſue of that examination, the legiſla- 
tive body ought not to have a power of arraigning the perſon, nor 
of courſe, the conduct of him who is entruſted with the executive 
power. His perſon ſhould be ſacred, becauſe, as it is neceſſary for 
the good of the ſtate to prevent the legiſlative body from rendering 
themſelves arbitrary, the moment he is accuſed or tried, there is 
an end of liberty. | 

In this caſe, the ſtate would be no longer a monarchy, but a 
kind of a republic, though not a free government, But as the 
perſon entruſted with the executive power cannot abuſe it without 
bad counſellors, and ſuch as hate the laws as miniſters, though the 
laws protect them as ſubjects; theſe men may be examined and 

niſned. An advantage which this government has over chat of 


nidus, where the law allowed of no ſuch thing as calling the 
: I 3 Amymonss 
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Amymones (h) to an account, even after their adminiſtration (i); 
and therefore the people could never obtain any ſatis faction for 
the injuries done them. — A 1 60 M 

Though in general the judiciary power ought not to be united 
with any part of the legiſlative, yet this is liable to three excep- 
tions, founded on the particular intereſt of the party accuſed. x 

The great are always obnoxious to popular wt bt and were they 
to be judged by the people, they might be in danger from their 
judges, and would moreover be deprived of the privilege which 
the meaneſt ſubje& is poſſeſſed of in a free ſtate, of being tried 
by his peers. - The nobility, for this reaſon, ought not to be cited 
before the ordinary courts of judicature, but before that part of 
the legiſlature which is compoſed of their own bod. 

It is poſſible that the law, which is clear-ſighted in one ſenſe, 
and blind in another, might in ſome caſes be too ſevere. But as 
we have already obſerved, the national judges are no more than 
the mouth that pronounces the words of the law, mere paſlive 
beings, incapable of moderating either its force or rigor. That 
part therefore of the legiſlative body, which we: have juſt now 
obſerved to be a neceſſary tribunal. on another occaſion, is alſo a: 
neceſſary tribunal in this; it belongs to its ſupreme authority to 
moderate the law in favor of the law itſelf, by mitigating the 
ſentence. | | | 2115 | 

It might alſo happen that a ſubject entruſted with the admi- 
niſtration of public affairs, may infringe the rights of the people, 
and be guilty of crimes which the ordinary magiſtrates either could- 
not or would not puniſh. But, in general, the legiſlative power 
cannot try cauſes; and much leſs can it try this particulay caſe, 
where it repreſents the party aggrieved, which is the people. It 
can only therefore impeach. But before what court ſhall it bring 
its impeachment; malt it go and demean itſelf before the ordinary 
tribunals which are its inferiors, and being compoſed moreover of 
men who are choſen from the people as well as itſelf, will naturally. 
be ſwayed by the authority of ſo powerful an accuſer ? No: in 
order to preſerve the dignity of the people, and the ſecurity of 
the ſubjeR, the legiſlative part which repreſents the people, muſt 
bring 1n its charge before the legiſlative part which repreſents 
—— who have neither the ſame intereſts, nor the ſame 

ainons. i p 
5 Here is an advantage which this government has over moſt of 
the ancient republics, where this abuſe prevailed, that the people 
were at the ſame time both judge and accuſer. 

The executive power, purſuant to what has been already ſaid, 
ought to have a ſhare in the legiſlature by the power of rejecting, 
otherwiſe it would ſoon be ſtripped of its prerogative. Bur ſhould 
the legiſlative power uſurp a ſhare of the executive, the latter 
would be equally undone. | 4 e | 
I the prince were to have a part in the legiſlature by the power 
of reſolving, liberty would be loſt, But as it is neceſſary he 


(5) Theſe were magiſtrates choſen man magiſtrates after the expiration of 
annually by the people. See Stephen their ſeveral offices. See in Dionys. 
of Byzantium. Halicarn. I. 9. the affair of Genutius 

(i) It s lawful to accuſe the Ro- the tribune. 47:6 

= | ſnould 
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ſhould have a ſhare in the legiſlature for the ſupport f his on 
prerogative, this ſhare muſt conſiſt in the power of rejecting. 

The change of government at Rome was owing. to this, that 
neither the ſenate who had one part of the executive power, nor 
the magiſtrates who were entruſted with the other, had the right of 
rejecting, which was entirely lodged in the people. F644 

Here then is the fundamental conſtitution of the government. 
we are treating of, The legiſlative body being compoſed of two 
parts, they check one another by the mutual privilege of re- 
jecting. They are both reſtrained by the executive power, as the 
executive is by the legiſlative. TIS 

Theſe three powers ſhould naturally form a ſtate of repoſe or . 
ination. But as there is a neceſſity for movement in the courſe of 
human affairs, they are forced to move, but till in concert. 

As the executive. power has no other part in the legiſlative than 
the privilege of rejecting, it can have no ſhare in the public de- 
bates. It is not even neceſſary that it ſhould propoſe, becauſe, as 
it may 9 diſapprove of the reſolutions that ſhall be taken, it 
may likewiſe reje& the deciſions on thoſe propojals which were 
made againſt its will. ; 

In ſome ancient commonwealths, where public debates - were 
carried on by the people in a body, it was natural for the execu- 
tive power to * e and debate in conjunction with the people, 
otherwiſe their reſolutions muſt have been attended with a ſtrange 
confuſion. | 

Were the executive power to determine the raiſing of public 
money, otherwiſe than by giving its conſent, liberty would be at an 
end; becauſe it would — legiſlative in the moſt important 
point of legiſlation. 

If the legiſlative power was to ſettle the ſubſidies, not from 

ear to year, but for ever, it would run the riſk of loſing its li- 
rty, becauſe the executive power would be no longer dependent; 
and when once it was poſſeſſed of ſuch a perpetual right, it would 
be a matter of indifference, whether it held it of itſelf, or of ano- 
ther. The ſame may be ſaid, if it ſhould come to a reſolution of 
entruſting, not an annual, but a perpetual command of the fleets, 
and armies to the executive power, 35-9 

To prevent the executive power from being able to oppreſs, ĩt 
is requiſite that the armies with which it is entruſted ſhould con- 
ſiſt of the people, and have the ſame ſpirit as the people, as was 
the caſe at Rome till the time of Marius. To obtain this end, 
there are only two ways, either that the perſons employed in the 
army ſhould have ſufficient property to —— for their conduct to 
their fellow ſubjects, and be enliſted only for a year, as was 
cuſtomary at Rome: or if there ſhould be a ſtanding army, com- 

ſed chiefly of the moſt deſpicable part of the nation, the legiſ- 
ative power ſhould have a right to diſband them as ſoon as it 
pleaſed ; the ſoldiers ſhould live in common with the reſt of the 
people; and no ſeparate camp, barracks, or fortreſs, ſhould be 
ſuffered, 

When once an army is eſtabliſhed, it ought not to depend im- 
mediately on the legiſlative, but on the executive power; and 
this from the very nature of the thing, its buſineſs conſiſting more 

in action than deliberation, 
I 4 It 
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at 


1 
It is natural for mankind to ſet a higher value | | 
e 


than timidity, on activity than prudence, on ſtrength than 


Hence the army will ever deſpiſe a ſenate, and reſpect their own 
officers. They will naturally flight the orders ſent them by a body 
of men, whom they look upon as cowards, and therefore unworthy 
to command them. 80 that as ſoon as the troops depend entirely 
on the legiſlative body, it becomes a military government; and if 
the contrary has ever happened, it has been owing to ſome extra- 
ordinary circumſtances. It is becauſe the army was always kept 


divided; it is becauſe it was compoſed of ſeveral bodies, that de- 


pended each on a particular province; it is becauſe the capital 
towns were ſtrong places, defended by their natural fituation, and 
not garrifbned with regular troops. Holland, for inſtance, is ſtill 
fafer than Venice; ſhe might drown or ſtarve the revolted troops ; 


for as they are not quartered in towns capable of furniſhing them 


with neceſſary ſubſiſtence, this ſubſiſtence is of courſe precarious. 

In perufing the admirable treatiſe of Tacitus on the manners 
of the Germans (#), we find it is from that nation the Engliſh 
have borrowed the idea of their political government. This 
beautiful ſyſtem was invented firſt in the woods. | 

As all human things have an end, the ſtate we are ſpeaking of 
will loſe its liberty, will periſh. Have not Rome, Sparta, and 
Carthage periſhed ? It will periſ when the legiſlative power ſhall 


be more corrupt than the executive. 


ſerve, that it is eftabliſhed by their laws; and 


It is not my buſineſs to examine whether the Engliſh actually 
enjoy this liberty, or not. Sufficient it is for my purpoſe to ob- 
i enquire no far- 

ther. ä e 
Neither do I pretend by this to undervalue other governments, 
vor to ſay that this extreme political liberty ought to give uneaſi- 
deſs to thoſe who have only a moderate ſhare of it. How ſhould 
J have any ſuch deſign, I who think that even the higheſt refine- 


ment of reaſon is not always deſirable, and that mankind generally 


mind their account better in mediums than in extremes? 


Harrington, in his Oceana, has alſo enquired into the utmoſt 
degree 1 liberty, to which the conſtitution of a ſtate may be 
carried. But of him indeed it may be ſaid, that for want of know- 
ing the nature of real liberty, he bufied himſelf in purſuit of an 
imaginary one; and that he built a Chalcedon, though he had a 
Byzantium before his eyes. 


Car. VII. Of the Monarchies we are acquainted with. 


TH monarchies we are acquainted with have not, like that we 
have been ſpeaking of, liberty for their direct view: the only 

aim is the glory of the ſubject, of the ſtate, and of the ſovereign, 

But from hence there reſults a ſpirit of liberty, which in thoſe ſtates 

is capable of atchieving as great things, and of contributing as 

much perhaps to happineſs, as liberty itſelf. g 

Here the three powers are not diſtributed and founded on the 


(4k) © De minoribus rebus principes “ plebem arbitrium ef, apud princi 
® conſultant, de majoribus omnes; ita #* pertractentur. hes * 
tamen ut ea quoque quorum penes | 
model 
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model of the conſtitution above -mention ed; they haus each 2 
cular diſtribution, according to which they ont more or 

eſs on political liberty; and if they did not border upon it, mo- 

narchy would degenerate into deſpotic government. . 


* £ 
14. 22 
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Caae. VIII. Why the Ancients had noi a clear Ilia of Monarchy. | 


THE ancients had no notion of a government founded on a 
body of nobles, and much leſs on a legiſlative body compoſed 
of the repreſentatives of the people. The republics of Greece 
and [taly were cities-that had each' their own form of government, 
and convened their ſubjects within their walls. Before Rome had 
ſwallowed up all the other republics,' there was ſearce any where a 
king to be found, no, not in Italy, Gaul, Spain, or Germany; 
they were all petty ſtates, ori-republics. Even Africa itfelf was 
ſubje& to a great commonwealth 7'and Aſia Minor was occupied 
by Greek colonies. There was therefore no inſtance of deputies 
of towns or aſſemblies, of the ſtates ;. one mult have gone as far 
as Perſia to find a mon arch. | 

Jam not ignorant that there were confederate republics ;; in 
which ſeveral towns ſent deputies to an aſſembly. But I affirm 
there was no monarchy on that model. 

The firſt plan therefore of the monarchies we are acquainted 
with, was thus formed. The German nations that conquered the 
Roman empire were certainly a free people. Of this we may be 
convinced only by reading Tacitus On the Manners of the Germans. 
The conquerors ſpread themſelves over all the country; living 
moſtly in the fields, and very little in towns.. When they were in 
Germany, the whole nation was able ro aflemble. This they could 
no longer do, when diſperſed through the conquered provinces. 
And yet, as it was neceſſary that the nation ſhould deliberate on 
public affairs, purſuant to their uſual method before the conqueſt ; 
they had recourſe to repreſentatives. Such is the origin of the 
Gothic government amongſt us. At firſt it was mixt with ariſto- 
cracy and monarchy ; a mixture attended with this inconveniency, 
that the common people were bond-men. The cuſtom afterwards 
ſucceeded of granting letters of infranchiſement, and was ſoon 
followed by ſo perfect a harmony between the civil liberty of the 
people, the privileges of the nobility and clergy, and the prince's 
prerogative, that I really think there never was in the world a 
er ſo well tempered, as that of each part of Europe, ſo 
ong as it laſted, Surpriſing, that the corruption of the govern- 
ment of a conquering nation ſhould have given birth to the beſt 
ſpecies of conſtitution that could poſſibly be imagined by man! 


CAP. IX. Ariſtotle's manner of thinking. 


ARISTOTLE is greatly puzzled in treating of monar- 

chy (/). He makes five ſpecies; and he does not diſtinguiſh 
them by the form of conſtitution, but by things merely accidental, 
as the virtues and vices of the prince; or by things extrinſical, 
ſuch as tyranny uſurped or inherited. 


4!) Polit, Book 3. Chap. 14. 
Among 


4 
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| the number. of monarchies, he ranks the Perſian empire 
and the kingdom of Sparta. But is it not evident, that the one 
was a deſpotic ſtate, and the other a republic | 
The ancients, who were ſtrangers. to the diſtribution of the 
powers in the governmert of a ſingle perſon, could never 
form a juſt idea of monarchy. | | 


3 Cn ar. X. What other Politicians thought. 


T2 temper monarchy, Arybas, king () of Epirus, found no 
other 72 than a republic. The Moloſſi, not knowing 
how to limit the ſame power, made two kings (2), by which means 
the ſtate was weakened more: than the prerogative; they wanted 
rivals, and they created enemies. | | | 
Two kings were tolerable no where but at Sparta; here they 
did not form, but were only a part of the conſtitution. Gol 
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Een AP, XI. | Of the Kings of the beroic Times of Greece. 


| | h 
N the heroic times of Greece, à kind of monarchy aroſe that 
was not of long duration (o). Thoſe who had been inventors of 
arts, who had fought in their country's caufe, who had eftabliſhed 
ſocieties, or diſtributed lands among the people, obtained the regal 
power, and tranſmitted it to their children. They were kings, 
priefts, and judges. This was one of the five ſpecies of monarchy 
mentioned by Ariſtotle ( p) ; and the only one that can give us any 
idea of the monarchical conſtitution. But the plan of this conſtitu- 


tion is oppoſite to that of our modern monarchies. 


'The three powers were there diſtributed in ſuch a manner, that 
the people were the legiſlature (2), and the king had the executive 
together with the judiciary power ; whereas in modern monarchies 
the prince is inveſted with the executive and legiſlative powers, or 
at leaſt with part of the legiſlative, but does not act in a judiciary 
capacity. 3 

In the government of the kings of the heroic times, the three 
powers were ill diſtributed. Hence thoſe monarchies could not 
long ſubſiſt. For as ſoon as the people got the legiſlative power 
into their hands, they might, as they every where did, upon the 
very leaſt caprice, ſubvert the regal — 

Among a free people poſſeſſed of the legiſlative power, and 
encloſed within walls, where every thing tending towards oppreflion 
appears ſtill more odious, it is the maſter-piece of gion to 
know where to place properly the judiciary power, But it could 
not be in worſe hands than in thoſe of the perſon, to whom the 
executive power had been already committed. From that very 
inſtant the monarch became terrible. But at the ſame time as he 
had no ſhare in the legiſlature, he could make no defence againſt 
it; thus his power was in one ſenſe too great, in another too 
little. 


(#1) See Juſtin. Book 17. () See what Plutarch ſays in the 
() Arift, Polit. Book 5. Chap, 8. Life of Theſeus, See likewiſe Thucy- 
7 12 book 3. chap. 34. dides, book 1. 


They 
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They had not as yet diſcovered that the true function of a prince 


was to appoint. judges, and not to fit as judge himſelf. The 
oppoſite policy rendered the government of a ſingle perſon inſup- 
portable.” Hence all theſe wg were baniſhed. The Greeks had 
no notion of the proper diſtribution of the three powers in the 
government of one perſon; they could ſee it only in that of many 
and this kind of - conſtitution they diſtinguiſhed by the name of 
Polity (r). | 


Cnar. XII. Of the Government of the Kings of Rome, and in what 
Manner the three Powers were there diſtributed. _ 


Tf E government of the kings of Rome had ſome relation to 
that of the kings of the heroic times of Greece, Its ſub- 
verſion, like the latter's, was owing to its general defect, though 
in its own particular nature, it was exceeding good. 

In order to give an adequate idea of this government, I ſhall 
diſtinguiſh that of the five firſt kings, that of Servius Tullius, and 
that of Tarquin. | | 

The crown was elective, and under the five firſt kings the ſenate 
had the greateſt ſhare in the election. | | * 

Upon the king's deceaſe the ſenate examined whether they 
ſhould continue the eſtabliſhed form of government. If they 
thought proper to continue it, they named a magiſtrate (s) taken 
from their own body, who choſe a king; the ſenate were to 
approve of the election, the people to confirm it, and the augurs 
to declare the approbation of the Gods. If any of theſe three 
N was wanting, they were obliged to proceed to another 
election. | 

The conſtitution was a mixture of monarchy, ariſtocracy, and 
democracy; and ſuch was the harmony of power, that there was 
no inſtance of jealouſy or diſpute in the firſt reigns. The king 
commanded the armies, and had the direction of the ſacrifices; he 
had the power of determining (7) civil and criminal (z) cauſes; he 
called the ſenate together, convened the people, laid ſome affairs 
before the latter, and regulated the reſt with the ſenate (x). 

The authority of the ſenate was very great. The kings often- 
times pitched upon ſenators with whom they ſat in judgment; and 
they never laid any affair before the people, till it had been pre- 
viouſly debated (y) in that auguſt aſſembly, | 

The people had the right of chuſing (x) magiſtrates, of con- 
ſenting to the new laws, and, with the king's permiſſion, of making 
war and peace; but they had not the judicial power. When 


(r) Arift, Polit. book 4. chap. 8. 

(s) Dionyſ. Halicarn. book 2. p. 120. 
& book 4. . 242, & 243. 

(e) See Tanaguil's diſcourſe on Livy, 
book 1. dec. 1. and the regulations of 
Servius Tullius in Dionyſ. Halicarn. 
book 4. p. 229. 

(2) See Dionyſ. Halicarn. book 2. 
p. 118, and book 3. p. 171. 

(*) It was by virtue of a ſenatus con- 
ſultum, that Tollius Hoſtilius ordered 


Alba to be deſtroyed. Dionyſ. Halicarn, 
book 3. p. 167, & 172. "i 

( y) Ibid, book 4. p. 276. | 

(z) Ibid. book 2. And yet they 
could not have the nomination of all 
offices, fince Valerius Publicola made 
that fag us law, by which every citizen 
was torbid to exerciſe any employment, 
unlci; he had obtained it by the ſuffrage 
of the people, 


Tullipg 
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8 Tullius Hoſtilius referred the trial of Horatius to the people, he 
had his particular reaſons, which may be ſeen in Dionyſius Hali. 
earbaſſeus (a). n | © 14S IF 
The conſtitution altered under (4) Servius Tullius. The ſenate 
bad no ſhare in his election; he cauſed himſelf to be proclaimed: by 
the people; he reſigned the power of hearing civil cauſes (c), re- 
ſerving none to himſelf but thoſe of a criminal nature; he laid all 
affairs directly before the people, eaſed them of the taxes, and 
impoſed the whole burthen on * patricians. Hence in proportion 
as he weakened the regal together with the ſenatorian power, he 
augmented that of the 2 (4). 
arquin would neither be choſen by the ſenate nor by the people; 
. he contidered Servius Tullius as an uſurper, and ſeized the crown 
- as his hereditary right. He deftroyed moſt of the ſenators ; thoſe 
who remained he never conſulted ; nor did he even ſo much as 
ſummon them to aſſiſt at his deciſions (e). Thus his power in- 
ereaſed: but the odium of that power received a new addition, by 
warping alſo the authority of the people, againſt whoſe conſent 
- he enacted ſeveral laws. The three powers were by theſe means 
reunited in his perſon ; but the people at a critical minute recol- 
lected that they were legiſlators, and there was an end of Tar- 


quan. 


one. XIII. General RefleSient on the State of Reme after the 
Expulfion of its Kings. a8 


FF. is impoſſible to be tired of ſo agreeable a ſubject as ancient 
Rome: thus ſtrangers at preſent leave the modern palaces. of 
that celebrated capital to viſit the ruins; and thus the eye, after 
recreating itſelf with the view of flowery meads, is pleaſed with 


the wild proſpect of rocks and mountains. 

The patrician families were at all times poſſeſſed of great pri- 

vileges. Theſe diſtinctions, which were conſiderable under the 

kings, became much more important after their expulſion. Hence 

— the jealouſy of the plebeians, who wanted to reduce them. 

The conteſt ſtruck at the conſtitution without weakening the go- 

vernment; for it was very indifferent of what family were the 
magiſtrates, provided the magiſtracy preſerved its authority. 

An elective monarchy, like that of Rome, neceſſarily ſuppoſeth 

a powerful ariſtocratic body to ſupport it ; without which it changes 

immediately into tyranny, or into a popular ſtate, But a popular 

ſtate has no need of this diſtinction of families to maintain itſelf. 

To this it was owing that the patricians, who were a neceſſary part 

of the conſtitution under the regal government, became a ſuper- 

fluous branch under the conſuls ; the people 'could ſuppreſs them 

without hurting themſelves, and change the conſtitution without 

corrupting it. 
F After Servius Tullius had reduced the patricians, it was natural 
that Rome ſhould fall from the regal hands into thoſe of the 


(a) Book 3. p. 159. (4) It was thought that if be had 
; not been prevented by Tarquin, be would 


3 
(5) Dionyl. Halicarn. r 
(c) He diveſted himſelf of half the have eſtabliſhed a popular government. 


regal power, ſays Dionyſ. Halicarn. Dionyſ. Halicarn. book 4. p. 243. 
bock 4. p+ 229. (e) Dionyſ. Halicarn. Book 4+ 


people . 
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people. But the people had no occaſion to be afraid of relapſing 
under a regal power, by reducing the patricians, | | 

A ſtate may alter two different ways, either by the amendment 
or by the corruption of the conſtitution. If it has preſerved its 
principles, and the conſtitution changes, this is owing to its amend- 
ment; if upon changing the conſtitution its principles are lolt, 
this is becauſe it has been corrupted. | 

The government of Rome, after the expulſion of the kings, 
ſhould naturally have been a democracy. . The people had already 
the legiſlative. power in their hands; it was their unanimous con- 
ſent that had expelled the Tarquins : and if they had not continued 
ſteady to thoſe principles, the 3 might eaſily have been 
reſtored. To pretend that their deſign in expelling them was to 
render themſelves ſlaves to a few families, is quite abſurd. The 
ſituation therefore of things required that Rome ſhould have 
formed a democracy, and yet this did not happen. There was a 
neceſſity that the power of the principal families ſhould be tem- 
pered, and that the laws ſhould have a bias to democracy. 

The proſperity of ſtates is frequently greater in the inſenſible 
tranſition from ene conſtitution to another, than in either of thoſe 
conſtitutions. Then it 1s that all the ſprings of government are 
upon the ftretch, that the citizens aſſert their claims, that friend- 
ſhips or enmities are formed amongſt the jarring parties, and that 
there is a noble emulation between thoſe who defend the ancient, 
and thoſe who are ſtrenuous in promoting the new conſtitution. 


CAT. XIV. In what Manner the Difribution of the three Powers 
began to change after the Expulſion of the Kings. 


PH ERE were four things that greatly prejudiced the liberty 
of Rome, The patricians had engroſſed to themſelves all 
public employments whatever; an exorbitant power was annexed 
to the conſulate ; the people were often inſulted ; and, in fine, me 
had ſcarce any influence at all left in the public ſuffrages. Theſe 
four abuſes were redreſſed by the people. 

iſt. It was regulated that the plebeians might aſpire to ſome 
magiſtracies; and by degrees they were rendered capable of 
them all, except that of /zter-rex. | 
| 2d. The conſulate was diſſolved into ſeveral other magiſtra- 
cies (J); prætors were created, on whom the power was conferred 
of trying private cauſes; quæſtors (g) were nominated for deter- 
mining thoſe of a criminal nature; zdiles were eſtabliſhed for the 
civil adminiſtration; treaſurers (%) were made for the manage- 
ment of the public money ; and, in fine, by the creation of colin 
the conſuls were diveſted of that part of the legiſlative power 
which regulates the morals of the citizens, and the tranſient polity 
of the different bodies of the ſtate. The chief privileges left 
them were to preſide in the great meetings (i) of the people, to 
aſſemble the ſenate, and to command the armies, 

3d. The facred laws appointed tribunes, who had a power of 


(f) Livy, 1 Decad. Book 6. (>) Plutarch, Life of Publicela. 
(gz) Nueftores parricidii, Pomp onius, (i) Comitiis centur iatis. | 
leg. 2. it, de ocige Jur. ' : 
checking 


— 
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checking the incroachments of the patricians, and prevented not 
_ private, but likewiſe public injuries. | 

In fine, the plebeians increaſed their influence in the general 
aſſemblies. The people of Rome were divided in three different 


manners, by centuries, by curiæ, and by tribes; and whenever they 


ve their votes, they were convened one of thoſe three ways. 
In the firſt the patricians, the leading men, the rich, and the 


"ſenate, which was very near the ſame thing, had almoſt the whole 


authority ; in the ſecond they had leſs; and leſs till in the third. 
The diviſion into centuries was a diviſion rather of eſtates and 
fortunes, than of perſons. The whole people were diſtributed 
iuto a hundred and ninety-three centuries (4), which had each a 
fingle vote. The patricians and leading men compoſed the firſt 
ninety-eight centuries ; and the other ninety-five conſiſted of the 
remainder of the citizens, In this diviſion therefore the patricians 
were maſters of the ſuffrages. 
In the diviſion into curiæ (/), the patricians had not the ſame 
advantages; ſome however they had, for it was neceſſary to con- 
ſult the augurs, who were under the direction of the patricians ; 
and no propoſal could be made there to the people, unleſs it had 
been previouſly laid before the ſenate, and approved of by a 
ſenatus conſultum. But in the diviſion into tribes they had nothing 
to do either with the augurs or with the decrees of the ſenate; 
and the patricians were excluded. | 

Now the people endeavoured conſtantly to have thoſe meetings 
by curiz which had been cuſtomary by centuries ; and by tribes 
thoſe they uſed to have before by curiæ; by which means the di- 
rection of public affairs ſoon devolved from the patricians to the 
plebeians. 

Thus when the plebeians obtained the power of trying the pa- 
tricians, a power which commenced in the affair of Coriolanus (, 
they inſiſted upon aſſembling by tribes (z), and not by centuries : 


and when the new magiſtracies (o) of tribunes and ædiles were 


eſtabliſhed in favour of the people, the latter obtained that they 
ſhould meet by curiz, iu order to nominate them ; and after their 
power was guite ſeatled, they gained (p) fo far their point as to 
aſſemble by tribes to proceed to this nomination. | 


| Cray, XV. In what manirer Rome, in the flouriſhing State of that 


Republic, ſuddenly loft its Liberty. 


N the heat of the conteſts between the patricians and the ple- 


beians, the latter inſiſted upon having fixt laws, to the end that 
the public judgments ſhould no longer be the effect of capricious 


will, or arbitrary power. The ſenate, after a great deal of reſiſt- 


"ance, acquieſced; and decemvirs were nominated to compoſe thoſe 


\ 


laws. It was thought proper to grant them an extraordinary 


power, becauſe they were to give laws to parties, whoſe views and 


(1) See Livy, Book 1. and Dionyſ, as may be feen in Dionyf. Halicarn 


Halicarn- Book 4, and 7. book: 5. p- 320. | 
(7) Dionyf. Halicarn. Book g. p. (e) Dionyſ. Halicarn, book 6. p. 
398. 10. and 411. * 
(*) Ibid. Book 7. (e) Ibid, book 9. p. 650. 


(] Contrary to the ancient cuſtom, - 
| 9 intereſts 


— 


- 


| 3 . 
Car- XVI.“ Tus SPIMT oy. LAWS. - 127 


intereſts it was almoſt impoſſible to unite, The nomination of all 
magiſtrates was ſuſpended ; and the decemvirs were choſen in the 
comitia ſole adminiſtrators of the republic. Thus they found them- 
ſelves inveſted with the conſular and the tribunitian power. By 
one they had the privilege of aſſembling the ſenate, by the other 
that of convening the people; but they aſſembled neither ſenate 
nor people. Ten men only of the, republic had the whole legiſla- 
tive, the whole executive, and the whole judiciary power. Rome 
ſaw herſelf enſlaved by as cruel a tyranny as that of Tarquin. 
When Tarquin trampted on the liberty of that city, ſhe was ſeized 
with indignation at the power he had uſurped ; when the decem- 
virs exerciſed every a& of oppreſſion, ſhe was aſtoniſhed at the 
extraordinary power ſhe had granted. 

What a ſtrange. ſyſtem of tyranny ! a tyranny carried on by 
men, who had obtained the political and military power, merely 
from their knowledge in civil affairs; and who at that very junc- 
ture ſtood in need of the courage of thoſe citizens to protect them 
abroad, who ſo tamely ſubmitted to domeſtic oppreſſion. 

The ſpectacle of Virginia's death, whom her father immolated 
to chaſtity and liberty, put an end to the power of the decemvirs. 
Every man became free, becauſe every man had been injured ; 
each ſhewed himſelf a citizen, becauſe each had the tye of a parent. 
The ſenate and the people reſumed a liberty which had been com- 
mitted to ridiculous tyrants, 

No people were ſo eaſily moved with public ſpectacles as the 
Romans. That of the impurpled body of Lucretia put an end to 
the regal government. The debtor who appeared in the forum, 
covered with wounds, cauſed an alteration in the republic. 'The 
decemvirs owed their expulſion to the tragedy of Virginia, To 
condemn Manlius, it was neceſlary to keep the people 7 ſeeing 
the Capitol, Cæſar's bloody garment flung Rome again into 


llavery. 


Car. xV I. Of the legiſlative Power in the Roman Republic. 


THERE were no rights to conteſt, under the decemvirs; but 

upon the reſtoration of liberty, jealouſies revived ; and fo 
long as the patricians had any privileges left, they were ſure to be 
tripped of them by the plebeians. 

The miſchief would not have been ſo great, had the plebeians been 
ſatisfied with this ſucceſs; but they alſo injured the patricians as 
citizens. When the people aſſembled by curiz or centuries, they 
were compoſed of ſenators, patricians, and plebeians. In their dii- 
putes the plebeians gained this point (), that they alone, without 
patricians or ſenate, ſhould enact the laws called plebiſcita; and the 
aſſemblies in which they were made, had the name of comitia by 
tibes. Thus there were caſes in which the patricians (r) had no 


(2) Dionyſ. Halicarn. Book 11. page themſelves, without admitting the pa- 
725. tricians into their aſſembly. Dionyſ. Ha- 

(r) By the ſacred laws, the plebcians licatn. book 6. p. 410. and book 7. p- 
had a power of making the plebiſcita by 430. 


ſhare 
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| were ſubject to the legiſla- 
tion of r body of the ſtate. This was the extravagance of 
liberty. The — to eſtabliſh a democracy, acted. againſt the 
very — of that government. One would have imagined 
that ſo exhorbitant a power muſt have deſtroyed the authority of 
the ſenate. But Rome had admirable inſtitutiong. Two of theſe 
were eſpecially remarkable; one by which the legiſlative power of 
Ae was eſtabliſhed, and the other by which it was li- 
mated. —- 

The cenſors, and before them the conſuls (2), modelled and 
created, as it were, every five years the body of the people; they 
exerciſed the legiſlation on the very part that was poſſeſſed of the 
legiſlative power. Tiberius Grecchus, ſays Cicero, cauſed the freed 
men to be admitted into. the tribes not by the force of his eloquence, but 
by à word, by a gefture; which had he not effected, the republic, 
avhoſe drooping head we are at preſent ſcarce able to uphold, would not 
ven exiſt. | 

On the other hand, the ſenate had the power of reſcuing, as it 
were, the republic out of the hands of the people, by creating a 
dictator, before whom the ſovereign bowed his head, and the moſt 


popular laws were ſilent (&). 


Cnay. XVII. Of the executive Power in the ſame Republic. 


12 as the people were of their legiſlative power, yet they 
had no great uneaſineſs about the executive. This they left 
almoſt entirely to the ſenate and to the conſuls, reſerving ſcarce 
any thing more to themſelves, than the right of chuſing the ma- 
—_ and of confirming the acts of the ſenate and of the ge- 
nerals. | 
Rome, whoſe paſſion was to command, whoſe ambition was to 
conquer, whoſe commencement and progreſs were one continued 
uſurpation, had conſtantly affairs of the greateſt weight upon her 
bands; her enemies were ever confpiring againſt her, or ſhe 
againſt her enemies. X 
As ſhe was obliged to behave on the one hand with heroic cou- 
rage, and on the other with conſummate prudence ; it was requiſite 
of courſe that the management of affairs ſhould be committed to the 
ſenate. Thus the people diſputed every branch of the legiſlative 
wer with the ſenate, becauſe they were jealous of their 4 
ut they had no diſputes about the executive, becauſe they were 
animated with the love of glory. | 
So great was the ſhare the ſenate took in the executive power, 
chat, as Polybius (x) informs us, foreign nations imagined that 
Rome was an ariſtocracy. The ſenate diſpoſed of the public mo- 


(s) By the law enacted after the ex- 
pulſion of the decemvirs, the patricians 


a. 
hare in the legiſlative power, but ge 


(e) In the year 312 of Rome, the 
conſuls performed till the buſineſs of 


were made ſubject to the plebiſcita, 
though they had not a right of voting 
there, Livy, book 3. and Dionyſ. Ha- 
licarn. book 11. p. 725- This law was 
confirmed by that of Publius Philo the 
diQtator, in the year of Rome 416, 
Livy, book 8. | 


" 


ſurveying the people and their eſtates, 
as appears by Dionyſ. Halicarn. book 
Ils 

(x) Such as thoſe by which it was 
allowed to appeal from the deciGong 
of all the magiſtrates to the people, 

(x) Book 6, a 


ney,. 
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ney, and farmed out the revenue; they were arbiters of the affairs 
of their allies ; they determined war or peace, and directed, in this 
reſpect, the conſuls 5 they fixed the number of the Roman and of 
the allied troops, diſpoſed of the provinces and armies to the con- 
ſuls or prætors, and upon the expiration of the year of command, 
had the power of appointing ſucceſſors ; they decreed triumphs, 
received and ſent embaſſies; they nominated, rewarded, puniſhed, 
and were judges of kings, declared them allies of the Roman people, 
or ſtripped them of that title. 

The conſuls levied the troops which they were to carry into the 
field ; had the command of the forces by ba and land; diſpoſed of 
the forces of the allies; were inveſted with the whole power of 
the republic in the provinces ; gave peace to the vanquiſhed nations, 
impoſed conditions on them, or referred them to the ſenate. 

n the earlieſt times, when the people had ſome ſhare in the 
affairs relating to war or peace, they exerciſed rather their legiſla- 
tive than their executive power. 'They ſcarce did any thing elſe 
but confirm the acts of the kings, and after their expulſion, thoſe 
of the conſuls or ſenate. So far were they from being the arbiters 
of war, that we have inſtances of its having been often declared, 
notwithſtanding the oppoſition of the tribunes. But growing wanton 
in their proſperity, they increaſed their executive power. Thus 
they ) created the military tribunes, the nomination of whom till 
then had belonged to the generals ; and ſome time before the firſt 
Punic war, they decreed, that only their own body ſhould have the 
right (z) of declaring war. 


Caray, XVIII. Of the judiciary Power in the Roman Govern- 
ment, 


THE judiciary power was given to the people, to the ſenate, 

to the magiſtrates, and to particular judges. We muſt ſee 
in what manner it was diſtributed ; beginning with their civil 
affairs, 

The conſuls had (a) the judiciary power after the expulſion of 
the kings, as the prætors were judges after the conſuls, Servius 
Tullius had diveſted himſelf of the power of determining of civil 
cauſes, which was not reſumed by the conſuls, except in ſome (5) 
very rare caſes, for that reaſon called extraordinary (c). They 
were ſatisfied with naming the judges, and eſtabliſhing the 8 
tribunals. By a dileourte of Appius Claudius, in Dionyſius (4) 
Halicarnaſſeus, it appears that ſo early as the 259th year of Rome, 
this was looked upon as a ſeitled cuſtom among the Romans; and 
it is not tracing it very high, to refer it to Servius Tullius. 


cauſes before the creation of the praz- 
tors. See Livy Dec. 1. book 2. p. 19. 
Dionyſ. Halicarn. book 10. p. 627. and 


( 2) In the year of Rome 444. Livy 
L. Decad, book g. As the war againſt 
Perſeus appeared ſomewhat dangerous, 


it was ordained by a ſenatus-conſultum, 
that this law ſhould be ſuſpended, and 
the people agreed to it. Livy Dec. 5. 
book 2. 


(z) They extorted it from the ſenate, 
lays Frein emius, Dec, 2. book 6. 
(a) There is no manner of doubt but 


dt conſuls had the power of trying civil 


the ſame book, p. 645. 
(% The tribunes frequently tried 
cauſes by themſelves only, but nothing 
rendered them more odious. Dionyf 
Halicarn. book 11. p · 709. 
(e) Tudicia extraordinaria, See the 
Inftitutes, book 4. 
d) K* 6. P- 360. 


Every 


- 
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Every year the prætor made a liſt (s) of ſuch as he choſe for 
the office of judges during his magiſtracy. A ſufficient number 
was pitched upon for each cauſe; a cuſtom very near the ſame as 
that now practiſed in England. And what was extremely favor- 
able to liberty (J), was the prætor's fixing the judges with the (g) 
conſent of the parties. The great number of exceptions that can 
be made in England, amounts pretty near to this very-cuſtom. 
The judges decided only the queſtions (5) relating to matter 
of fact; for example, whether a ſum of money had been paid or 
not, whether an act had been committed or not. But as to queſ- 
tions of (i) law, as theſe required a certain capacity, they were 
always carried before the tribunal of the centumvirs (4). 

The kings reſerved to themſelves the judgment of criminal affairs, 
and in this were ſucceeded by the conſuls. It was in conſequence 
of this authority, that Brutus put his children, and all thoſe who 
were concerned in the Tarquinian conſpiracy, to death. 'This was 
an exorbitant power. The conſuls, already inveſted wich the 
mili command, extended the exerciſe of it even to civil affairs; 
and their procedures being ſtripped of all forms of juſtice, were 
rather exertions of violence than legal judgments. 

This gave riſe to the Valerian law, by which it was made law- 
ful to appeal to the people, from every decifion of the conſuls that 
endangered the life of a citizen. The conſuls had no longer a 
power of pronouncing ſentence in capital caſes againſt a Roman 
citizen, without the conſent of the people (I). 

We ſee in the firſt conſpiracy for the reſtoration of the Tar- 
quins, that the criminals were tried by Brutus the conſul; in the 

econd, the ſenate and comitia were aſſembled to try them (n). 

The laws diſtinguiſhed by the name of Sacred, allowed the ple- 
beians the privilege of chuſing tribunes; from whence was formed 
a body, whoſe pretenſions at firſt were immenſe. It is hard 
to determine which was greater, the inſolence of the plebeians 
in demanding, or the condeſcenſion of the ſenate in granting. 
The Valerian law allowed of appeals to the people, that is, to 
the people compoſed of ſenators, patricians, and plebeians. The 
plebeians made a law that appeals ſhould be brought before their 
own body. A queſtion was ſoon after ſtarted, whether the ple- 
beians had a right to try a patrician; this was the ſubje& of a diſ- 
pute to which the impeachment of Coriolanus gave rife, and 
which ended with that affair. When Coriolanus was accuſed by 


e) Album Pudicium. 


f (b) Seneca de Benefic, lib. 3. cap. 7. 
7) * Our anceſtors,” fays Cicero pro in 


Cluentic, . would not ſuffer any man, 
« whom the parties had not agreed to, 
8 to be judge of the leaſt pecuniary 
4 affair, much leſs of a citizen's repu- 
4 tation.“ 5 

(#} See in the fragments of the Ser- 
viljan, Cornelian, and other Jaws, in 
what manner theſe laws appointed 
_ gudges for the crimes they propoſed to 
-puniſh, They were often pitched upon 


by choice, ſometimes by lot, or in fine, 


by lot mixed together with choice. 


ne. 
(i) See Quintilian, lib. 4. p. 54+ in 
fol. edit. of Paris, 1541. 

(k) Leg. 2. F. de Orig. Jur. Ma- 
giſtrates who were called decemvirs, 
preſided in court, the whole under a 
prætor's direction. 

(1) Quoniam de capite civis Romani, 
inzuſſu populi Romani, non erat per- 
miſſum conſulibus jus dicere. See 
Pomponius Leg: 2. ff. de orig, jur. 

(m) Dionyſ. Halicarn: book 5+ page 
322. 


the 
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the tribunes before the people, he infiſted, contrary to the ſpirit of 


the Valerian law, that as he was a patrician, none but the conſuls - 


had a power to try him; on the other hand, the plebeians alſo, 


contrary to the ſpirit of that ſame law, pretended, that none but 


their body were empowered to be his judges, and accordingly 
they pronounced ſentence upon him. | 
This was moderated by the law of the twelve tables; whereby 
it was ordained that none but the great 3 of the people (=) 
ſhould try a citizen in capital caſes, Hence the body of the ple- 
beians, or which amounts to the very ſame, the comiria by <P 54 
had no longer any power of hearing criminal cauſes, except ſuch 
as were puniſhed with fines. To inflit a capital puniſhment'a 
law was requiſite; but to condemn to a pecuniary mulQ, there 
was occaſion only for a plebiſcilum. | 
This regulation of the law of the twelve tables was extremely 
prudent. It produced an admirable balance between the body 
of the plebeians and the ſenate. For as the full judiciary power of 
both depended on the greatneſs of the puniſhment and the natur 
of the crime, it was neceſſary they ſhould both agree. | 
The Valerian law aboliſhed all the remains of the Roman go- 
vernment, any way relative to that of the kings of the heroic times 
of Greece. The conſuls were diveſted of the power to puniſh 
crimes. Though all crimes are public, yet we muſt diſtinguiſh 
between thoſe which more nearly concern the mutual intercourſe 
of citizens, and thoſe which more immediately intereſt the ſtate in 
the relation it bears to its ſubjects. The firſt are called private, 
the ſecond public. The latter were tried by the people; and in 
regard to the former, they named by particular commiſſion 'a 
uzſtor for the proſecution of each crime. The perſon choſen by 
the people was frequently one of the magiſtrates, ſometimes a 
private man. He was called the gueftor of parricide, and is men- 
tioned in the law of the twelve tables (o). 
The quzſtor nominated the judge of the queſtion, who drew 


lots for the judges, and regulated the tribunal in which he pre- 
ſided (2). 


Here it 1s proper to obſerve what ſhare the ſenate had in the 


nomination of the quæſtor, that we may ſee how far the two powers 


were balanced. Sometimes the ſenate cauſed a dictator to be 
choſen, in order to exerciſe the office of quæſtor (4) ; at other 
times they ordained that the people ſhould be convened by a tri - 
bune, with a view of proceeding to the nomination of a quæſtor (7): 
and in fine, the people frequently appointed a magiſtrate to make 
his report to the ſenate concerning a particular crime, and to de- 


(2) The comitia by centuries. Thus riis & homicidiis, 
Manlius Capitolinus was tried in theſe (g) This took place, eſpecially in re- 
comitia, Livy Dec. 1. book 6. page gard to crimes committed in Italy 
bo. | which were ſubje& chiefly to the in- 
(e) Pomponius, in the ſecond law in ſpection of the ſenate. See Livy Is 


the Digeſt de Orig. Jur. 

e) See a fragment of Ulpian, who 
gives another of the Cornelian law : it 
is to be met with in the Collation of the 
Miſeic and Raman laws, tit. 1. de ficas 


Dec. book 9. concerning the conſpirà 
cies of Capua. 


(7) This was the caſe in the proſe- 
cution for the murder of Poſthumingsg 


in the year 340 of, Rome, Ses Livy- 
K 2 fre 


* 


. N 
* 
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ſire them to name a quæſtor, as may be ſeen in the judgment upon 
Lucius Scipio (4), in Livy (7). 
In the year of Rome 604, ſome of theſe commiſſions were ren. 
dered permanent (2). All criminal cauſes were gradually divided 
into different parts; to which they gave the name of perpetual 
queſtions. Different prætors were created, to each of whom ſome 
of thoſe queſtions aſſigned, They had a power conferred 
upon them for the term of a year, of trying ſuch criminal cauſes 
as were any way relative to thoſe queſtions, and then they were 
_ ſent to govern their province. | 
At Carthage the ſenate of the hundred was compoſed of judges 
who enjoyed that dignity for life (x). But at Rome the prætors 
were annual; and the judges were not even for ſo long a term, but 
were nominated for each cauſe. We have already ſhewn in the 
ſixth chapter of this book, how favorable this regulation was to 
- liberty in particular governments. 
The judges were choſen from the order of ſenators, till the time 
of the Gracchi. Tiberius Gracchus cauſed a law to paſs that they 
ſhould be taken from the equeſtrian order; a change ſo very 
conſiderable, that the tribune boaſted of having cut, by one 50. 
. gation only, the finews of the ſenatorian dignity. 
It is neceſſary to obſerve, that the three powers may be very well 
. diſtributed in regard to the liberty of the conſtitution, though not 
ſo well in reſpect to the liberty of the ſubject. At Rome the 
people had the greateſt ſhare of the legiſlative, a part of the exe- 
cutive, and part of the judiciary power; by which means they had 
ſo great a weight in the government, as required ſome other power 
— it. The ſenate indeed had part of the executive power, 
and ſome ſhare of the legiſlative ( y) ; but this was not ſufficient to 
counterbalance the weight of the people. It was neceſſary that they 
_ ſhould partake of the judiciary power; and accordingly they had 
a ſhare when the judges were choſen from among the ſenators, 
But when the Gracchĩ deprived the ſenators of the judicial power (z), 
the ſenate were no longer able to withitand the people. To favour 
therefore the liber 5 ſubjeR, they ſtruck at that of the con- 
ſtitution; but the former periſhed with the latter. | 
- Infinite were the miſchiefs that from thence aroſe, The con- 
Nitution was changed at a time when the fire of civil diſcord had 
ſcarce left any ſuch thing as a conſtitution. The knights ceaſed 
to be that middle order which united the people to the ſenate ; and 
the chain of the conſtitution was broke, 
There were even particular reaſons againſt transferring the ju- 
Aiciary power to the equeſtrian order. The conſtitution of Rome 
was founded on this principle, that none ſhould be enliſted as ſol- 
diers, but ſuch as were men of ſufficient property to anſwer for 
their conduct to the republic. The knights, as perſons of the 


— (s) This judgment was palſed in the ( y) The ſenatus-conſultums were of 


year of Rome 567. force for the ſpace of a year, though 

3 1 8 

K. ( Book 8. not confirmed by the people. Dionyſ. 
1) Cicero in Bruto, Halicarn, book 9. p. 595, and book 


( This is proved from Livy, book 11. p. 735. 
43, who ſays that Hannibal rendered. (=) In the year 630, 
their-magiſtracy annyal. 


greateſt 
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>reateſt property, formed the cavalry of the legions: But when 
Sh dignity increaſed, they refuſed to ſerve any longer in that 
capacity; and another kind of cavalry was obliged to be raiſed: ' 
thus Marius enliſted all forts of people into his army, and ſoon 
after the republic was loſt (a). . 

Beſides, the knights were the farmers of the revenue; men 
whoſe great rapaciouſneſs increaſed the public calamities. Inſtead 
of giving to ſuch as thoſe the judicial power, they ought to have 
been conſtantly under the eye of the judges. This we muſt ſay 
in commendation of the ancient French laws; that they have 
ated towards the officers of the revenue, with as great a diffidence 
as would be obſerved between enemies. When the judiciary power 
at Rome was transferred to the publicans, there was then an end 
of all virtue, polity, Jaws, and government. | 

Of this we find a very ingenious deſcription in ſome fragments 
of Diodorus Siculus and Dio, Mubius Scevela, ſays Diopo- 
RUS (b), wanted to revive the ancient manners and the laudable 
cuſtom of ſober and frugal living. For his predeceſſors having 
entered into a contract with the farmers of the revenue, who at 
that time were poſſeſſed of the judiciary power at Rome, had infected 
the province with all mauner of corruption. But Scevola made an 
example of the publicans, and impriſoned theſe by whom others had 
been confined. 

Dio informs us (c) that Publius Rutilius, his lieutenant, was 
equally obnoxious to the equeſtrian order, and that upon his return 
they accuſed him of having received ſome preſents, and condemned 
kim to a fine ; upon which he inſtantly made a ceſſion of his goods. 
His innocence appeared in this, that he was found to be worth a 
great deal leſs than what he was charged with having extorted, 
and he ſhewed a juſt title to what he poſſeſſed : but he would not 
live any longer in the ſame city with ſuch profligate wretches. 

(4) The Italians, ſays Diopor us again, bought up whole droves 
of ſlayes in Sicily, to till their lands, and to take care of their 
cattle ; but refuſed them a neceſſary ſubſiſtence. Theſe wretches 
were then forced to go and rob on the high-ways, armed with 
lances and clubs, covered with beaſts ſkins, and followed by large 
maſtiffs. Thus the whole province was laid waſte, and the inhabi- 
tants could not call any thing their own, but what was ſecured by 
fortreſſes. There was neither proconſul nor prætor, that could or 
would oppoſe this diſorder, or that preſumed to puniſh theſe ſlaves, 
becauſe they belonged to the knights, who at Rome were poſſeſſed 
of the judiciary power (e). And yet this was one of the cauſes 
of the war of the ſlaves. But 1 ſhall add only one word more, 
A profeſſion deaf and inexorable, that can have no other view 
than lucre, that was always aſking and never granting, that im- 
poveriſhed the rich, and increaſed even the miſery of the poor; 


(d) Fragment of the 34th Book in 


(a) Capite cenſos pleraſſue. Salluſt de 
bello Jugurth. 

(b) Fragment of this author, book 
36, in the collection of Conſtantine 
Porphyrogenitus of wirtues and wices. 

(e) Fragment of his hiſtory, taken 
from tha Extract of virtues and vices. 


the Extract of wirtues and vices. 

(e) Penes quos Rome tum judicia 
erant, atque ex equeſtri ordine ſolerent 
ſortito judices eligi in cauſa Prætorum 
& Proconſulum, quibus poſt adminiſ- 
tratam provinciam dies dicta erat, 
* ſuch 
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ſuch a profeſſion, I ſay, ſhould never have been entruſted with the 
zudiciary power at Rome. 


cn. XIX. Of the Government of the Reman Provinces, 


8 H was the diſtribution of the three powers in Rome. But 
” they were far from being thus diſtributed in the provinces : 
Liberty prevailed in the centre, and tyranny in the extreme parts, 

While Rome extended her dominions no farther than Italy, the 
people were governed as confederates; and the laws of each re- 
public were preſerved. But when ſhe enlarged her conqueſts, and 
the ſenate had no longer an immediate inſpection over the pro- 
vinces, nor the magiſtrates reſiding at Rome were any longer ca- 
pable of 8 empire, they were obliged to ſend prætors 
and proconſuls. Then it was that the harmony of the three 
powers was loſt. The perſons appointed to that office were en- 
truſted with a power which 1 nit that of all the Roman 
magiſtracies; nay even that of the people (7). They were deſ- 
potic magiſtrates, extremely well adapted to the diſtance of the 
places to which they were deſtined. They exerciſed the three 

wers, and were, if I may preſume to uſe the expreſſion, the 

aſhaws of the republic. | 

We have elſewhere obſerved, that in a commonwealth the ſame 
magiſtrate ought to be poſſeſſed of the executive power, as well 
civil as military. Hence a * republic can hardly com- 
municate her government, and rule the conquered ſtate according 
to her owh conſtitution. And indeed as the magiltrate ſhe ſends 
to govern is inveſted with the executive power, both civil and 
military, he muſt alſo have the legiſlative : for who is it that could 
make laws without him ? It is neceſſary therefore that the go- 
vernor ſhe ſends be entruſted with the three powers, as was prac- 
tiſed in the Roman provinces. 

It is more eaſy for a monarchy to communicate its government, 
becauſe the officers it ſends have ſome the civil executive, and 
others the military executive power; which does not neceſſarily 
imply a deſpotic authority. 

t was a privilege of the utmoſt conſequence to a Roman citizen, 
to have none but the people for his judges. Were it not for this, 
he would have been ſubject in the provinces to the arbitrary power 
of a proconſul, or of a proprætor. The city never felt the ty- 
ranny, which was exerciſed only on conquered nations. 

Thus in the Roman world, as at Sparta, the freemen enjoyed 
the higheſt degree of liberty, while thoſe who were ſlaves laboured 
under the extremity of ſervitude. 

While the citizens paid taxes, they were raiſed with geat juſtice 


and equality. The regulation of Servius Tullius was obſerved, 


who had diſtributed the people into fix claſſes, according to their 
difference of property, and fixed the ſeveral ſhares of the public 
ampoſts in proportion to that which each perſon had in the govern- 
ment, Hence they bore with the greatneſs of the tax, becauſe of 
their proportionable greatneſs of credit, and conſoled themſelves 


Y They made their edicts upon entering the provinces, 
* 


— 


for 
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for the ſmallneſs of their credit, becauſe of the ſmallneſs of the 
tax. . | 

There was alſo another thing worthy of admiration, which is, 
that as Servius Tullius's diviGon into claſſes was in ſome meaſure 
the fundamental principle of the conſtitution, it thence followed 
that an equal levying of the taxes was ſo connected with this 
— principle, that the one could not be aboliſhed without 

e other. | g 

But while the city paid the taxes as ſhe pleaſed, or paid none at 
all (g), the provinces were plundered by the knights, who were the 
farmers of the public revenue. We have already made mention 
of their oppreſſive extortions, with which all hiſtory abounds. 

All Ala, ſays Mithridates (+), expe&#s me as ber deliverer ; Jo great 
is the hatred which the rapaciouſneſs of the proconfuls (i), the confiſca- 
tions made by the officers of the revenue, and the quirks and cavits of 
judicial proceedings (A), have excited againſt the Romans. 

Hence it was that the ſtrength of the provinces did not increaſe, 
but rather weakened the ſtrength of the republic. Hence it was 
that the provinces looked upon the loſs of the liberty of Rome as 
the epocha of their own freedom. 


CAT. XX. The end of this Book, 


I SHOULD be glad to enquire into the diftribution of the three 

ers, in all the moderate governments we are acquainted 
with, in order to calculate the degrees of liberty which each may 
enjoy. But we muſt not always exhauſt a ſubject, ſo as to leave no 
work at all for the reader. My buſineſs is not to make people 
read, but to make them think, | 


0 After the conqueſt of Macedonia (i) See the orations againſt Verres, 
the Romans paid no taxes. (A) It is well known what fort of a 


) Speech taken from Trogus Pom- tribunal was that ef Varus, which pro- 
paus, and related by Juſtin, book 38. voked the Germans to revolt. 
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B O O K XII. 


OF THE LAWS THAT FORM POLITICAL LIBERTY, 
AS RELATIVE TO THE SUBJECT. 


CHAT. I. Idea of this Book. 


T 1s not ſufficient to have treated of political liberty as relative 
to the conſtitution; we muſt examine it likewiſe in the relation 
it bears to the ſubject. 

We have obſerved that in the former caſe it ariſes from a certain 
diſtribution of the three powers; but in the latter, we muſt conſider 
it in another light. It conſiſts in ſecurity, or in the opinion people 
have of their ſecurity. Yo 

The conſtitution may happen to be free, and the ſubject not. 
The ſubject may be free, and not the conſtitution, In thoſe caſes, 
the conſtitution will be free by right, and not in fact; the ſubject 
will be free in fact, and not by right. 

It is the diſpoſition only of the — and even of the fundamental 
laws, that conſtitutes liberty in relation to the conſtitution. But as 
it regards the ſubje& ; manners, cuſtoms, or received examples may 
give riſe to it, and particular civil laws may encourage it, as we 
mall preſently obſerve. 

Farther, as in moſt ſtates liberty is more checked or depreſſed 
than their conſtitution requires, it is proper to treat of the particular 
laws that in each conſtitution are apt to aſſiſt or check the principle 
of liberty, which each ſtate is capable of receiving. 


Cnar. II. Of the Liberty of the Subject. 


| PHILOSOPHICAL liberty conſiſts in the free exerciſe of the 

will; or at leaſt, if we muſt ſpeak agreeably to all ſyſtems, in 
an Opinion that we have the free exerciſe of our will, Political 
nec conſiſts in ſecurity, or, at leaſt, in the opinion that we enjoy 
ecurity. . 

This ſecurity is never more dangerouſly attacked than in public 
or private accuſations. It is therefore on the groom of criminal 
laws that the liberty of the ſubject principally depends. 

Criminal laws. did not receive their full perfection all at once. 
Even in places where liberty has been moſt ſought after it has not 
been always found. Ariſtotle (a) informs us, that at Cumz the 

arents of the accuſer might be witneſſes, So imperfe& was the 
Haw under the kings of Rome, that Servius Tullius pronounced 


(s) P algics, book 2. 
| ſentence 
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ſentence againſt the children of Ancus Martius, who were charged 
with having aſſaſſinated the king his father-in-law (4). Under 
the firſt kings of France, Clotarius made a law (e), that no body 
ſhould be condemned without being heard; which ſhews that a 
contrary cuſtom had prevailed in ſome particular caſe, or amon 
ſome barbarous people. It was Charondas that firſt eſtabliſhed 
penalties againſt falſe witneſſes (4). When the ſubject has no 
fence to ſecure his innocence, he has none for his liberty. 

The knowledge already acquired in ſome countries, or that may 
be hereafter attained in others, concerning the ſureſt rules to be 
obſerved in criminal judgments, is more intereſting to mankind 
than any other thing in the world, | | 

Liberty can be founded on the practice of this knowledge only; 
and ſuppoſing a ſtate to have the beſt laws imaginable in this re- 
ſpeR, a perſon tried under that ſtate, and condemned to be hanged 
the next day, would have much more liberty, than a baſhaw enjoys 


in Turky. 


CHAT. III. The ſame Subjed continued. 


THOSE laws which condemn a man to death on the depoſition 

of a ſingle witneſs, are fatal to liberty. In right reaſon there 
ſhould be two, becauſe a witneſs who affirms, and the accuſed who 
_ make an equal balance, and a third mult incline the 
cale. 

The Greeks (e) and Romans (J) required one voice more to 
condemn: but our French laws inſiſt upon two. The Greeks pre- 
tend that their cuſtom was eſtabliſhed by the Gods (g); but this 
more juſtly may be ſaid of ours. 


Car. IV. That Liberty be front by the Nature and Proportion 
of Puniſhments. 


LI BERT V is in its higheſt perfectiea, when criminal laws 

derive each puniſhment from the particular nature of the crime, 
Tnere are then no arbitrary deciſions ; the puniſhment does not 
flow from the capriciouſneſs of the legiſlator, but from the very 
nature of the thing; and man uſes no violence to man, 

There are four ſorts of crimes. Thoſe of the firſt ſpecies are 
prejudicial to religion, the ſecond to morals, the third to the public 
tranquillity, and the fourth to the ſecurity of the ſubject. The 
puniſhments inflicted for theſe crimes ought to proceed from the 
nature of each of theſe ſpecies. 

In the claſs of crimes that concern religion, I rank only thoſe 
which attack it directly, ſuch as all ſimple ſacrileges. For as to 
crimes that diſturb the exerciſe of it, they are of the nature of 
thoſe which prejudice the tranquillity or ſecurity of the ſubjeR, and 
ought to be referred to thoſe claſſes. 


(b) Tarquinius Priſcus. See Dio- (e) Ses Ariſtid. Orat. in Miner- 
nyſius Halicarn. book 4. vam. 
7 So early as the year 560. ( f) Dionyf, Halicarn. on the judg- 
(d) Ariſtot. Polit. book 2. chap. 12. ment of Coriolanus, book 7. 
He gave his laws at Thurium, in the (g) Minerva calculus 


In 
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In order to derive the puniſhment of ſimple ſacrileges from the 
nature of the thing (5), it ſhould conſiſt in depriving people of the 
advantages conferred by religion in expelling them out of the 
temples, in a temporary or perpetual excluſion from the ſociety of 
the faithful, in ſhunning their-preſence, in execrations, commina- 
tions, arid conjurations. 
In things that prejudice the tranquillity or fecurity of the ſtate, 
ſecret actions are ſubje& to human juriſdiction. But in thoſe which 
offend the Deity, where there is no public act, there can be no cri- 
minal matter; the whole paſſes betwixt mari and God, who knows 
the meaſure and time of his vengeance. Now if magiſtrates, con- 
founding things, ſhould enquire alſo into hidden factileges, this in- 
quiſition would be directed to a kind of action that does not at all 
require it; the liberty of the ſubject would be ſubverted by armin 
the zeal of timorous, as well as of preſumptuous conſciences . 
him. | 
The miſchief ariſes from a notion which ſome people have en- 
tertained of 9 the cauſe of the Deity. But we muſt honor 
the Deity, and leave him to avenge his own cauſe. And indeed, 
were we to be directed by ſuch a notion, where would be the end 
of puniſhments? If human laws are to avenge the cauſe of an in- 
finite Being, they will be directed by his infinity, and not by the 
weakneſs, ignorance, and caprice of man. | 

An hiſtorian (i) of Provence relates a fact, which furniſhes us 
with an excellent deſcription of the conſequences that may ariſe in 
weak capacities from the notion of avenging the Deity's cauſe, 
A Jew was accuſed of having blaſphemed againſt the Virgin Mary; 
and upon conviction was condemned to be flead alive. A ſtrange 
ſpectacle was then exhibited; gentlemen maſked, with knives in 

eir hands, mounted the ſcaffold, and drove away the executioner, 
in order to be the avengers themſelves of the honor of the bleſſed 
Virgin.—I do not here chuſe to anticipate the reflections of the 
reader. 

The ſecond claſs conſiſts of thoſe crimes which are prejudicial to 
morals. Such is the violation of public or private continence, that 
is of the police directing the manner in which the pleaſure annexed 
to the conjunction of the ſexes is to be enjoyed. The puniſhment 
of thoſe crimes ought to be alſo derived from the nature of the 
thing ; the privation of ſach advantages as fociety has attached to 
the purity of morals, fines, ſhame, neceſſity of concealment, public 
mfamy, expulſion from home and ſociety, and in fine all ſuch 
puniſhments as belong to a corrective juriſdiction, are ſufficient to 
repreſs the temerity of the two ſexes. In effect, theſe things are 
Jefs founded on malice, than on careleſſneſs and ſelf-negle&. 

We ſpeak here of none but crimes which relate merely 'to mo- 
rals, for as to thoſe that are alſo prejudicial to the public ſecurity, 
fach as rapes, they belong to the fourth ſpecies. 

The crimes of the third clafs are thoſe which difturb the pub- 
ic tranquillity. The puniſhments ought therefore to be derived 


ik By Lewis made ſuch ſevere laws zeal, and ſoftened his laws. See bis 
againſt thoſe who ſwore, that the pope Ordinances. 

thought himſelf obliged to admoniſh (i) Father Bougerel. 

him for it. This prince moderated his 


from 
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from the nature of the thing, and to be relative to this 2 X 
ſuch as impriſonment, exile, and other like chaſtiſements, proper for 
reclaiming turbulent ſpirits, and obliging them to conform to the 
eſtabliſhed order. 
* I confine thoſe crimes that injure the public tranquillity to 
things which imply a bare offence againſt the police; for as to 
thoſe which, by diſturbing the public peace, attack at the ſame | 
time the ſecurity of the ſubject, they ought to be ranked in the 
fourth claſs. | 

The puniſhments inflicted upon the latter crimes are ſuch as are 
properly diſtinguiſhed by that name. They are a kind of retalia- 
tion, by which the ſociety refuſes ſecurity ro a member who has 
actually or intentionally deprived another of his ſecurity. Theſe 
puniſhments are derived from the nature of the thing, founded on 
reaſon, and drawn from-the very ſource of good and evil. A man 
deſerves death when he has violated the ſecurity of the ſubject fo 
far as to deprive, or attempt to deprive, another man of his life. 
This puniſhment of death is the remedy, as it were, of a ſick 
ſociety, When there is a breach of ſecurity with regard to pro- 
perty, there may be ſome reaſons for inflicting a capital puniſh- 
ment : but it would be much better, and perhaps more natural, that 
crimes committed againſt the ſecurity of property ſhould be pu- 
niſhed with the loſs of property; and this ought indeed to be the 
caſe if men's fortunes were common or equal. But as thoſe who 
have no property of their own are generally the readieſt to attack 
that of others, it has been found neceſſary, inſtead of a pecuniary, 
to ſubſtitute a corporal puniſhment. 
All that I have here advanced is founded in nature, and extreme- 
ly favorable to the liberty of the ſubject. | 


CAT. V. Of certain Accuſations that require particular Madera- 
tion and Prudence, 


II. is an important maxim, that we ought to be very circumſpet 

in the proſecution of witchcraft and hereſy, The accuſation of 
theſe two crimes may be vaſtly injurious to Mberty, and productive 
of infinite oppreſſion, if the legiſlator knows not how to ſet bounds 
to it. For as it does not directly point at a perſon's actions, but at 
his character, it grows dangerous in proportion to the ignorance of 
the people; and then a man is ſure to be always in danger, becauſe 
the moſt unexceptionable conduct, the pureſt morals, and the conſtant 
practice of every duty in life, are not a ſufficient ſecurity againſt 
the ſuſpicion of his being guilty of the like crimes. 

Under Manuel Comnenus, the Proteſtator (&) was accuſed of 
having conſpired againſt the emperor, and of having employed for 
that purpoſe ſome ſecrets that render men inviſible. It is men- 
tioned in the life of this emperor (/) that Aaron was detected, as 
he was poring over a book of Solomon's, the reading of which 
was ſufficient to conjure up whole legions of devils. Now by 
ſuppoſing a power in witchcraft to rouſe the infernal ſpirits to 
arms, people look upon a man whom they call a ſorcerer as the 


(#) Nicetar, Life of Manuel Comneavus, Book . (1) Ibid. 


perſon 


ba 
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perſon in the world moſt likely to diſturb and ſubvert ſociety ; and 
of courſe, they are diſpoſed to puniſh him with the utmoſt ſeve- 
rity. | 
* But their indignation increaſes, when witchcraft is ſuppoſed ta 
have a power of ſubverting religion. The hiſtory of Conſtanti- 
nople (zi) informs us, that in conſequence of a revelation made is 
a biſhop of a miracle's having ceaſed becauſe of the magic prac- 
rices of a certain perſon, both that perſon and his fon was put to 
death. On how many ſurprizing things did not this fingle crime 
depend? That revelations ſhould not be uncommon, that the biſhop 
ſhould be favoured with one, that it was real, that there had been 
7a miracle in the caſe, that this miracle had ceaſed, that there was 
an art magic, that magic could ſubvert religion, that this particular 
perſon.was a magician, and, in fine, that he had committed that 
magie act. 
The emperor, Theodorus Laſcaris, attributed his illneſs to witch- 
craft. Thoſe who were accuſed of this crime had no other reſource 
Jeft than to handle a red-hot iron without being hurt. Thus among 
the Greeks a perſon ought to have been a 8 to be able to 
clear himſelf of the imputation of witchcraft. Such was the ex- 
eels of their ſtupidity, that to the moſt dubious crime in the world 
they joined the moſt dubious proofs of innocence. 
Under the reign of Philip the L:ng, the Jews were expelled 

from France, being accuſed of having poiſoned the ſprings with 
their lepers. So abſurd an accuſation ought to make us doubt of 
all thoſe that are founded on public hatred. 

* I have not here aſſerted that hereſy ought not to be puniſhed ; 
- ſaid only that we ought to be extremely circumſpe& in puniſh- 

ng it, | 


Cray, VI, Of rhe Crime againft Nature, 
G OD forbid that I ſhould have the leaſt inclination to diminiſh 


the public horror againſt a crime which religion, morality, and 
evil government equally condemn, It ought to be proſcribed, were 
it only for its communicating to one ſex the weakneſſes of the other, 
and for leading people, by a ſcandalous proſtitution of their youth, 
to an ignominious old age. What I ſhall {ay concerning it will no 
ways diminiſh its infamy, being levelled only againſt the tyranny 
that may abuſe the very horror we ought to have againſt the vice. 
As a natural circumſtance of this crime is ſecrecy, there are 
frequent inſlances of its having been puniſhed by legiſlators upon 
the depoſition of a child. This was opening a very wide door to 
calumny. Juſtinian, favs Procopius (a), publiſhed a law again 
this crime; he orderad an enquiry. to be made not only againſi tbeſe win 
ewere guilty: of it, after the enatting of that law, but even before. 
| The depofition of a ſingle witneſs, ſometimes of à child, ſometimes of a 
fave, was ſufficient, eſpecially againſt ſuch as were rich, and againſt 
thoje of the green faction. 
It is very odd that theſe three crimes; witchcraft, hereſy, and that 
againſt nature, of which the firſt might eaſily be proved not to 
exiſt; the ſecond to be ſuſceptible of an infinite number of difiings 


5 | ] Hiſtory of the Emperor Maurice by 7 beopby lactuc, Chap. 11» 
Fog (IL Seerier Hillary, 


He tions, 


\ 
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tions, interpretations, and limitations; the third to be often obſcure 
and uncertain it is very odd, I ſay, that theſe three crimes ſhould 
amongſt us be puniſhed with fire. 
I may venture to affirm, that the crime againſt nature will never 
make any great progreſs in ſociety, unleſs people are prompted to 
it by ſome particular cuſtom, as among the Greeks, where the 
youths of that country performed all their exerciſes naked; as 
mongſt us, where domeſtic education is diſuſed ; as among the 
Afiatics, where particular perſons have a great number of women 
whom they deſpiſe, while others can have none at all. Let there 
be no cuſtoms preparatory to this crime ; let it, like every other 
violation of morals, be ſeverely proſcribed by the civil magiſtrate; 
and nature will ſoon defend or reſume her rights. Nature, that 
fond, chat indulgent parent, has ſtrewed her pleaſures with a boune. 
teous hand, and while ſhe fills us with delights, ſhe prepares us, 
by means of our iſſue, in whom we ſee ourſelves, as it were, re- 
produced, the prepares us, I ſay, for future ſatis factions of a more 
exquiſite kind than thoſe very delights, 


Cray, VII. Of the Crime of Higb Treaſon, 


FF is determined by the laws of China, that whoſoever ſhews any 

diſreſpe& to the emperor, is to be puniſhed with death. As 
they do not mention in what this diſreſpect conſiſts, every thing 
may furniſh a pretext to take away a man's life, and to exterminate 
any family whatſoever. | 

Two perſons of that country, who were employed to write the 
court gazette, having inſerted ſome circumſtances relating to a 
certain fact that were not true, it was pretended that to tell a lye 
in the court gazette was a diſreſpect ſhewn to the court, in conſe. 
quence of which they were put to death (o). A prince of the blood 
having inadvertently made ſome mark on a memorial ſigned with 
the red pencil by the emperor, it was determined that he had be- 
haved diſreſpectfally to the ſovereign; which occaſioned one of 
the moſt terrible perſecutions againſt that family that ever was re- 
corded in hiſtory (7). 

If the crime of high treaſon be indeterminate, this alone is 
ſufficient to make the government degenerate into arbitrary power. 
I ſhall deſcant more largely on this ſubject, when ] come to treat (g) 
of the compoſition of laws, | 


CuAr. VIII. Of the bad Application-of the Name of Sacrilege 
and High Treaſon, 


T is likewiſe a ſhocking abuſe to give the appellation of high 
treaſon to an action that does not deſerve it. By an imperial 
law (7), it was decreed that thoſe who called in queſtion the prince's 
judgment, or doubted of the merit of ſuch as he had choſen for a 
Public office, ſhould be proſecuted as guilty of ſacrilege (s). Surely 


(e) Father du Halde, tom. 1. p. 43. de Crimin. Sacril. 
(p) Father Parrennin, in the editying (s) Sacrilegii inflar eft dubitare an is 
78. dignus fit quem elegerit Imperator. ibid, 
(2) Book 29. This law ſerved as a model to that of 
() Gratian, Valentinian, and The- Roger in the conſtitution of Naples, 
odoſius. This is the ſecond in the Code tit. 4. 
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it was the cabinet council and the prince's favourites who invented 
that crime. By another law it was determined, that whoſoever 
made any attempt to injure the miniſters and officers belonging to 
the ſovereign, ſhould be deemed gujlty of high treaſon, as if he 
had attempted to injure the ſovereign himſelf (z). This law is 
owing to two princes (2), remarkable for their weakneſs ; princes 
who were led by their miniſters, as flocks by ſhepherds ; princes 
who were ſlaves in the palace, children in the council, ſtrangers to 
the army; princes, in fine, who preſerved their authority only by 
giving it away every day. Some of thoſe favourites conſpired 
againſt their ſovereigns. Nay, my did more, they conſpired 
againſt the empire; they called in barbarous nations; and when 
the emperors wanted to ſtop their progreſs, the ſtate was ſo en- 
feebled, as to be under a neceſſity of infringing the law, and of 
expoſing itſelf to the crime of high treaſon in order to puniſh thoſe 
favourites, 

And yet this is the very law which the judge of Monſieur de 
Cinq-Mars built upon (x), when endeavouring to prove that the 
latter was guilty of the crime of high treaſon, for attempting to 
remove Cardinal Richelieu from the miniſtry ; he ſays, Crimes that 
aim at the perſons of miniſters, are deemed by the Imperial conſtitutions 
of equal conſequence with thoſe which are levelled againſt the emperor”s 
own perſon, A miniſter diſcharges his duty to his prince and to his 
country; to attempt therefore to remove him, is endeavouring to de- 
prive the former one of his arms (), and the latter of part of its 
power, It is impoſſible for the meaneſt tools of power to expreſs 
themſelves in more ſervile language. 

By another law of Valentinian, Theodoſius, and Arcadius (z), 
falſe coiners are declared guilty of high treaſon. But is not this 
confounding the ideas of things? Is not the very horror of high 
treaſon diminiſhed, by giving that name to another crime ? 


CAT. IX. The ſame Subject continued. 


PAULINUS having written to the emperor Alexander, that “ he 

% was preparing to proſecute for high treaſon, a judge who had 
« decided contrary to his edi&;” the emperor anſwered, * that 
under his reign there was no ſuch thing as indirect high trea- 
« ſon (a). 

Fauſtinian wrote to the ſame emperor, that as he had ſworn b 
the prince's life never to pardon his ſlave, he found himſelf thereby 
obliged to perpetuate his wrath, leſt he ſhould incur the guilt of 
læſa majeftas. Upon which the emperor made anſwer, Tour fears 

are groundleſs (b), and you are a ftranger to my principles. 
It was determined by a ſenatus-conſultum (c), that whoſoever 


(e) The 5th law ad leg. Jul. Maj. (a) Etiam ex aliis caufis maje/latis cri- 

() Arcadius and Honorius. mina ceſſant meo ſæculo. Leg. 1. eod. ad 
x) Memoirs of Montreſor, tom. 1. leg. 2 Maj. 

y) Nami * corporis noftri ſunt. (5) Alienay ſectæ mee ſollicitudinem 

The ſame law the code ad leg. Jul. >" ail Leg. 2, eod. ad leg. Jul. 


Ele) Te e 20 of the Code The- (5 See the qth law in &. od bg. Fl 
c aw o . 
dol. de faiſa moneta. Maj. N . ö 


melted 
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melted down any of the emperor's ſtatues, which happened to be 
rejected, ſhould not be deemed gwlty of high treaſon, The em- 
rors Severus and Antoninus wrote to Pontius (4), that thoſe who 
Fad unconſecrated ſtatues of the emperor, ſhould not be charged 
with high treaſon. The ſame princes wrote to Julins Cafiangs, 
that if a perſon in flinging a ſtone ſhould by chance ſtrike one of the 
emperor's ſtatues, he ſhould not be liable to a proſecution for hi 
' treaſon (e). The Julian law requires this ſort of limitations; for 
in virtue of this law the crime of high treaſon was charged not 
only upon thoſe who melted down the emperor's ſtatues, but like- 
wiſe on thoſe who committed any ſuch like action (/), which made 
it an arbitrary crime. When a number of crimes of /x/a majeftas 
had been eſtabliſhed, they were obliged to diſtinguiſh the ſeveral 
ſorts. Hence Ulpian the civilian, after ſaying that the accuſation 
of læſa maze/tas did not die with the criminal, adds, that this does 
not relate to (g) all the treaſonable acts eſtabliſhed by the Juhan 
law, but only to that which implies an attempt againſt the empire, 
or againſt the emperor's life, 


CAT. X. The ſame Subject continued, 


* 


TP HERE was a law paſſed in England under Henry VIII. by 
which whoever predicted the king's death was declared 
guilty of high treaſon. This law was extremely vague ; the 
terror of deſpotic power is ſo great, that it recoils upon thoſe 
who exerciſe it. In this king's laſt illneſs, the phyſicians would 
not venture to ſay he was in danger; and ſurely they acted very 
right (5). 


Cray, XI. Of Thoughts, 


d dreamt that he had cut Dionyſius's throat (. 

Dionyſius put him to death, pretending that he would 
never have dreamt of ſuch a ching by night, if he had not thought 
of it by day. This was a moſt tyrannical action; for though it 
bad been the ſubject of his thoughts, yet he had made no attampt 
(4) towards it. The laws do not take upon them to punith any 
other than overt acts. 


CAP. XII. Of indiſcreet Speeches. 


OTHING renders the crime of high treaſon more arbitrary 
than declaring people guilty of it for indiſcreet ſpeeches, 
Speech is ſo ſubje& to interpretation; there is ſo great a differ- 
ence between indiſcretion and malice; and frequently ſo little is 
there of the latter in the freedom of expreſſion, that the law 


(d) See the 5th law in ff. ad. leg. (4) See Burnet's Hiſtory of the Re- 


Ful. Maj. (e) Ibid. formation. 
(f) Aliudve quid fimile admiſerint. (i) Plutarch's life of Dionyſius. 

Leg. 6. ff. ad Leg. Jul. Maj. (% The thought muſt be joined with 
(g) In the laſt law in ff. ad leg. Jul. -ſome ſort of action. 
Adulteris, 


7 
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can hardly ſubject people to a capital puniſhment for words, unlefs 


It expreſsly declares what words they are (/). 

Words do not conſtitute an overt act; they remain only in idea. 
When conſidered by themſelves, they have generally no determinate 
fignification ; for this depends on the tone in which they are uttered, 
It often happens that in repeating the ſame words, they have not 

+ the ſame meaning; this depends on their connection with other 
„ things; and ſometimes more is ſignified by ſilence than by any 
expreſſion whatever. Since there can be nothing ſo equivocal and 
| ambiguous as all this; how is it poſſible to convert it into a crime 
of high treaſon ? Wherever this law is eſtabliſhed, there is an end 

not only of liberty, but even of its very ſhadow. 
4 In the manifeſto of the late Czarina againſt the family of the 
| D'Olgorucky's (n), one of theſe princes is condemned to death 
for having uttered, fome indecent words concerning her perſon : 
| another, for having maliciouſly interpreted her imperial laws, 
; and for having offended her ſacred perſon by diſreſpectful ex- 

preſſions. | 

Not that I pretend to diminiſh the juſt indignation of the public 

*apgainſt thoſe who preſume to ſtain the glory of their ſovereign ; 

what I mean is, that if deſpotic princes are willing to moderate 

their power, a milder. chaſtiſement would be more proper on thoſe 

«occaſions, than the charge of high treaſon, a thing always terrible 
even to innocence itſelf (). | 

| Overt acts do not happen every day; they are expoſed to the 

eye of the public; and a falſe charge with regard to matters of fact 

may he eaſily detected. Words carried into action aſſume the 

nature of that action. Thus a man who goes into a public market- 

| —— to incite the ſubject to revolt, incurs the guilt of high treaſon, 

ecauſe the words are joined to the action, and partake of its 

nature. It is not the words that are puniſhed, but an action in 

which words are employed. They do not become criminal, but 

when they are annexed to a criminal action: every thing is con- 

founded, if words are conſtrued into a capital crime, inſtead of 
conſidering them only as a mark of that crime. 

The emperors T heodofius, Arcadius, and Honorius, wrote thus to 

Rufinus who was præfectus pretorio: Though a man ſhould happen to 

amiſs , our perſon, or government, wwe do not intend to puniſh 

. » him (o): if he has ſpoken through levity, wve muſt deſpiſe him; if 

through folly, we muſt pity bim; and if he wrongs us, wwe muſt forgive 

| him. Therefore, leaving things as they are, you are to inform us 

3 accordingly, that aue may be able to judge of words by perſons, and 

3 2 we may duly conſider whether wwe ought to puniſh or overlook 

hem. I . : 


* 


(1) Si ven tale fit delitum in quod wel yth law in F. ad leg. Jul. Maj. 
ſeriptura legis deſcendit wel ad exemplum (o) Si id ex levitate proceſſerit, con- 
legis vindicandum et, ſays Modeſtinus in temnendum eft; fi ex — miſeratione 
7 the ſeventh law, in F. ad leg. Jul. Maj. digniſſmum ; f ab injuria, remittendum. 
4A : 125 In 1740. Leg. unica Cod. Si ui Imperate 
: n) Nec lubricum linguæ ad fanam maled. 6. 
Facile trabendum . Modeſtin. in the 
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nk. XIII. Of Writinge, © | 
JN writings there is ſomething more permanent than in wordsg 
but * they are no way preparative to high treaſon, they 
cannot amount to that 2 . | | 
And yet Auguſtus and Tiberius ſubjected ſatirical writers to the 
ſame puniſhment as for err Ne the law of majeſty. 
Auguſtus (y), becauſe of ſome libels that had been written againſt 
perſons of the firſt quality; Tiberius, becauſs of thoſe which he 
ſuſpected to have been written againſt himſelf. Nothing was more 
fatal to Roman liberty. Cremutius Cordus was accuſed of having 
called Caſſius in his annals the laſt of the Romans (4). 
Satirical writings are hardly known in deſpotic governments, 
where dejection of mind on the one hand, and 8 on the 
other, afford neither abilities nor will to write. In democracies 
they are not hindered, for the voy ſame reaſon which cauſes them 
to be prohibited in monarchies: Being generally levelled againſt 
men of power and authority, they flatter the — of the 
ple, who are the governing party. In monarchies they are 
rbidden, but rather as a ſubje& of civil animadverſion, than as a 
capital crime. They may amuſe the general malevolence, pleaſe 
che malecontents, diminiſh the envy againſt public employments, 
give the people patience to ſuffer, and make them laugh at their 
ferings, | 88 3 
But ,- ernment is ſo averſe to ſatirical writings as the 
— There the magiſtrates are petty ſovereigns, but not 
eat enough to deſpiſe affronts. If in a monarchy a ſatirical 
Groke is deſigned againſt the prince, he is placed on fuch an 
eminence that it does not reach him; bat an ariſtocratical lord is. 
pierced to the very heart. Hence the decemvirs, who formed an 
ariſtocracy, puniſhed ſatirical writings with death (r). | 


CAT. XIV. Breach of Meddft in puniſhing Crimes, 


HERE are rules of modeſty obſerved by almoſt every nation 

in the world ; now it would be very abſurd to infringe theſe 
rules in the puniſhment of crimes, the principal view of which 
9 always to be the eſtabliſhment of order. | 

as it the intent of thofe oriental nations who expoſed women 
to elephants trained up for an abominable kind of puniſhment, 
was it, I ſay, their intent to eſtabliſh one law by the breach of 
another ? 

By an ancient cuſtom of the Romans it was not permitted to pus 
girls to death till they were ripe for marriage. Tiberius fouad out. 
an expedient of having them debauched by the executioner, before 
they were brought to the place of puniſhment (2): that bloody and 


ſubtle tyrant deſtroyed the morals of the people to preſerve their 
cuſtoms, | | 


(2) Tacitus's Annals, book 1. This () Tacit. Annal. book 44 
continued under the following reigns. * 8 The law of the twelve tables. 
— firſt law in the Code ds famyis (e) Svetonius In Tiberice 

Its Y , 


PE4 
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When the magiſtrates of Japan cauſed women to be ex 
naked in the market - places, and obliged them to go upon all- four 
Bke beaſts, modeſſy was ſhocked (2): but when they wanted to 
coinpel a mother hen they wanted to-force-a'ſon-——] cannot 
proceed; even nature herſelf is firuck with horror. 


Curr, XV. Of the Infranchiſoment- of Slaves in order to accuſe 
| A FGUSTUS made a law that the ſlaves of thoſe who conſpired 
"againſt his perſon, ſhould be fold to the public, that they might 
depofe* againſt their ' maſter WH Nothing ought to be neglected 
which may contribute” to the diſcovery of an heinous crime; it is 
natural therefore that in a government where there are ſlaves they 
_— allowed to inform ; but they ought not to be admitted-as 
tnenes. $ 2 
Muller diſcovered the conſpiracy that had been formed in favor 
of Tarquin; but he was not admitted a witiieſs againſt the children 
of Brutus. It ws to give hberty to a perſon who had 
rendered ſo great a ſervice- to his country; but it was not given 
im wich a view of enabling him to render this ſervice. 
Hence the emperor Tacitus ordained that ſlaves ſhould not bs 
admitted as witneſſes againſt their maſters, even in the caſe of 
kigh treaſon (x): a law which was not inſerted in [uſtinian's 
eompilemenntt. y of N 


Char XVI. Of Calum with regard: to. the Crime- of High 
| __ - Treaſon, 


2 | 1 | | 
F 2 L joftice to the Cæſars they were not the firſt deviſers of the 
horrid laws which they enacted. It was Sylla (5) that taught 
them that calumniators ought not to be puniſhed ; but the abuſe 
was ſoon carried to ſuch exceſs as to reward them (z). 


Cn. XVII: Of the revealing of Conſdiracits. 

T* ' thy brother, tbe ſon of thy mother, or thy 775 or thy daughter, or 
. ©-rbt' auiſt of thy boſom, or thy friend, which is as thine own ſoul, 
entice thee ſecretly, ſaying, Let us go and ſerve other gods, thou halt 
furely kill bim, 11/3 font him (a). This law of Deuteronom 
cannot be a civil Iaw among moſt of the nations known to us, 

it would pave the way for all manner of wickedneſs. 

No leſs ſevere is the law of ſeveral countries, which commands 
the ſubjects, on pain of death, to diſcloſe conſpiracies in which they 
are not even ſo much as concerned. When ſuch a law is eftabliſhed 


(e) Collection of voyages that con- ad againſt Verres, art. 5. Familiar 
tfibuted to” the eſtabliſhment of the Epiſtles, book 3. letter 11. Cæſar and 
Eaſt India Company, tom. 5. part = Auguſtus inſerted them in —— | 

) Dio in Xiphilinus. laws; others made additions to them. 
80 Flavius Vepiſcus in his liſe. (z) Er ud quis diftinfior arcaſator, 
(3) Sylla made a law of Majeſty, & magis 1 ac veluti 
- which is mentioned in Cicero's orations, ſacreſanctus erar. Tacit. 
Fes Clycntic, att, 3. in Piſenem, art. 21. (a)] Deutetem chaps Ill. ver. 6. 


um: 
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In 4'monarchical government, it is very proper it ſhould be under 
ſome reſtrictions. Gs "x | 

It ought not to be applied in its full ſeverity, but to the ſtrong 
caſes of high treaſon. In thoſe countries it is of the utmoſt im- 

rtance not to confound the different degrees of this crime. In 
Japan, where the laws ſubvert every idea of human reaſon; the 
erime of concealment is applied even to the moſt ordinary caſes; 

A certain relation [5) makes mention of two young ladies, who 
were ſhut up for life in a box thick ſet with pointed nails, one fot 
having had a love intrigue, and the other for not diſcloſing it. 


Cray. XVIII. How dangerous it is in Republics to be too erf in 
puniſhing the Crime of High Treaſon, 


A ſoon as a republic has u the deſtruction of thoſe wh 
wanted to ſubvert it, there ſhould be an end of terrors, puniſh 
ments, and even of rewards. ; 

Great puniſhments, and conſequently great changes, cm 

lace without inveſting ſome citizens with an exorbuant power, 

is therefore more ade able in this caſe to exceed in lenĩty, than in 
ſeverity; to baniſh but few, rather than many; and to leave them 
their eſtates, inſtead of making a vaſt number of confiſcations. 
Under pretence of avenging the republic's cauſe, the avengers 
would eſtabliſh tyranny. The buſineſs is not to deſtroy the rebel 
but the rebellion. They ought to return as quick as poſlible into 
the uſual track of government, in which every one is protected by 
the laws, and no one injured, | 

The Greeks ſet no bounds to the vengeance they took of tyrants, 
or of thoſe they ſuſpected of tyranny ; they put their children to 
death (c), nay, ſometimes five of their neareſt relations (4), and. 
they proſcribed an infinite number of families. Dy ſuch means 
their republics ſuffered the moſt violent ſhocks; exiles, or the return 
of the exiled, were always epochas that indicated a change of the 
oonſtitution. ; | 

The Romans had more ſenſe, When Caſſius was put to death 

for having aimed at tyranny, the queſtion was propoſed whether his 
children ſhould undergo the ſame fate: but they were preſerved. 
They, ſays Diony ſius Halicarnaſſeus (e), who wanted to change this 
law at the end of the Marfian and civil wars, and to exclude from 
public offices the children of thoſe who had been proferibed by Sylla, are 
very much to blame. Fr | 
We find in the wars of Marius and Sylla to what exceſs the 
Romans had gradually carried their barbarity. Such ſcenes of 
cruelty it was hoped would never be revived. But under the 
triumvirs, they committed greater acts of oppreſſion, though with 
ſome appearance of lenity ; and it is provoking to ſee what ſophiſms 
they make uſe of to cover their inhumanity. Appian has given 
us (/) the formula of the proſcriptions. One would imagine they 


— 


(5) Collection of voyages that con- (4) Tyranno ecciſo quingue qjus pr 27 
tributed to the eſtabliſhment of the mor cognatione magiſtratus necate, Cic. 
Eaſt-India Company, p. 423. book 5. de invents lib, 2» 


part ad. (e) Book 8. p. 547. 
g (c) Dionyſ. Halicarn. Roman An- Jof the Feit wars, book 4. 
La kad 


* 
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had no other aim than the good of the republic: with ſuch calmneſz 
do they expreſs themſelves; ſuch advantages do they point out to 
the ſtate; ſuch er do they ſnew in the means they adopt; 
ſuch ſecurity do they promiſe to the opulent; ſuch tranquillity to 
the poor; ſo a — a do they ſeem of endangering the hves of 
the citizens ; 15 deſirous of appeaſing the ſoldiers; ſuch felicity in 
fine do they preſage to the commonwealth (g) - 

_ Rome was drenched in blood, when Lepidus triumphed over 
Spain: yet by an unparalleled abſurdity he ordered public rejoicings 
in that city, upon pain of proſeription (H). ; 


Cnay, XIX. In what manner the Uſe of Liberty is ſuſpended in a 
| Eat Republic, 


| IN countries where liberty is moſt eſteemed, there are laws by 
1 which a fingle perſon is deprived of it, in order to preſerve it for 
the whole community. Such are in England what they call Bills of 
Attainder (i). Theſe are relative to thoſe Athenian laws by which 
a private perſon was condemned (4), provided they were made by 
the pnanimous ſuffrage of fix thouſand citizens. They are relative 
alſoto thoſe laws which were made at Rome againſt private citizens, 
and were called privileges (I). Theſe were never paſſed but in the 
| meetings of the people. But in what manner foever they 
were enacted, Cicero was for having them aboliſhed, becauſe the 
force of a law conſiſts in its being made for the whole commu- 
nity (2). I muſt own, notwithſtanding, that the practice of the 
freeſt nation that ever exiſted, induces me to think, that there are 
"caſes in which a veil ſhould be drawn for a while over liberty, as it 


was cuſtomary to cover the ſtatues of the gods. 


.Caar. XX. Of Laws fawourable to the Liberty of the Subject in 8 
. . ERXRepublic. 2 
IN popular governments it often happens that accuſations are 
carried on in public, and.every man 1s allowed to accuſe whom- 
ſoever he pleaſes. This rendered it neceſſary to eſtabliſh proper 
laws, in order to protect the innocence of the ſubject. At Athens, 
if an accuſer had not the fifth part of the votes on his fide, he was 


(e) Quod felix fauflumque fit. LF proceed then in the ſame manner as in 
(b) Sacris et epulis dent bunc diem: all other bills brought into parliament ; 
qui ſecus faxit, inter Freſcriptos eſto. it muſt paſs the two houjes, and have 


li) It is not ſufficient in the courts the king's conſent, otherwiſe it is not a 
of juſtice of that kingdom, that the bill; that is, a ſentence of the legiſla- 
evidence be of ſuch a nature as to ſatisfy ture. The perſon accuſed may plead 
the judges ; there muſt be a legal proof; againſt the bill by counſel, and the 
and the law requires the depoſition of members of the houſe may ſpeak in 
two witnefſes againſt the accuſed. No defence of the bill. 
other proof will do. Now if a perſon (t) Legem de ſingulari aliquo ne ro- 
who is preſumed guilty of high treaſon, gato, nifi ſex millibus ita viſum. E 
ſhould contrive to ſecrete the witneſſes, Arndecide de Myſfteriis This is what 
ſo as to render it impoſſible for him to they called Oſtraciſm. | 
be legally condemned, the government (/) De privis hominibus latæ. Ciccrs 
then may bring a bill of attainder againſt de Leg. lib. 3. 
him; that is, they may enaR a parti- (m) Seitum eft juſſum is omnes. 
cular law for that Gogle fact. They Cicere ibid. 3 
obliged 
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obliged to pay a fine of a thouſand drachms, Aſchines, who 
accuſed Cteſiphon, was condemned to pay this fine (2). At Rome, 
a falſe accuſer was branded with infamy (o), by marking the letter 
K on his forehead. Guards were alſo appointed to watch the 
accuſer, in order to prevent his corrupting either the judges, or the 
witneſſes (). 

I have already taken notice of that Athenian and Roman law, 
by which the party accuſed was allowed to withdraw before judg- 
anent was pronounced. 


Cnar. XXI. Of the Cruelty of Laws in reþe# to Debtors in @ 
Republic. a 


GRE AT is the * = which one fellow - ſubject has already 

over another, by lending him money, which the latter borrows 
in order to ſpend, and, of courſe, has no longer in his poſſeſſion. 
What muſt be the conſequence if the laws of a republic make a 
farther addition to this ſervitude and ſubjection? 

At Athens and Rome (4) it was firſt permitted to ſell ſuch 
debtors as were inſolvent. Solon redreſſed this abuſe at Athens (7); 
by ordaining, that no man's body ſhould anſwer for his civil debts. 
But the decemvirs (1 did not reform the ſame cuſtom at Rome; 
and though they had Solon's regulation before their eyes, yet they 
did not chuſe to follow it. This is not the only paſſage of the law 
of the twelve tables, in which the decemvirs ſhow their deſign of 
checking the ſpirit of democracy. 

Often did thoſe cruel laws againſt debtors throw the Roman re- 
public into danger. A man all covered with wounds made his 
eſcape from his creditor's houſe, and appeared in the forum (7). 
The people were moved with this ſpectacle, and other citizens 
whom their creditors durſt no longer confine, broke looſe from their 
dungeons. They had promiſes made them, which were all broke. 
The people upon this having withdrawn to the Sacred Mount, ob- 
tained not an abrogation of thoſe laws, but a magiſtrate to defend 
them. Thus they quitted a ſtate of anarchy, but were ſoon in 
danger of falling under ryranny. Manlius, to render himſelf po- 
pulat, was going to ſet thoſe ciuzens at liberty, who by their in- 

uman creditors (2) had been reduced to ſlavery, Manlius's deſigns 
were prevented, but without remedying the evil. Particular laws 
facilitated to debtors the means of paying (x) ; and in the year of 
Rome 423 the conſuls propoſed a law (O). which deprived creditors 


() See Phileftratus, book 1. Lives of tables. Livy 1. Dec. book 2. 
the Sophiſts, life of ÆEſchines, See (t) Dionyſ. Halitarn. Rom. An. 
Ikewiſe Plutarch and Phocius, book 6. 
(e) By the Remmian law. _. () Plutarch, life of Furius Ca- 
aol 5) Plutarch, in a treatiſe, intitled, 9” ES | 3 
ow a perſon reap advantage from (x) See what follows in the 
Sis — foi nt & , chapter of the book of laws as zelative 
4%) A great many fold their children to the uſe of money, 3 
to pay their debts. Plutarch, life of (] One hundred and twenty years 
Solon. after the law of the twelve tables, es 
(r) Plutarch, life of Solon. anno plebi Romane, velut aliud initium 
1) It appears from hiſtory that this libertatis factum eft, guod negti dgſerum. 
auſtom was eſtabliſhed among the Ro- Livy, lib. 8. 
mans, before the law of the twelys 
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of the power of confining their debtors in their own houſes (z). 
An uſurer, by name Papirius, attempted to corrupt the chaſtity of 
a young man named Publius, whom he kept in irons, Sextus's 
_ . Rome its political liberty; that of Papirius gave it 

o the civil. 

Such was the fate of this city, that new crimes confirmed the 
liberty, which thoſe of a more ancient date had procured it. 
Appius's attempt upon Virginia, flung the people again into that 

rror againſt tyrants, with which the misfortune of Lucretia had 
firſt inſpired them, Thirty-ſeven years after (a) the crime of the 
infamous Papirius, an action of the like criminal nature (þ) was the 
cauſe of the people's retiring to the Janiculum (c), and of giving 
new vigor to the law made for the ſafety of debtors, 

Since that time creditors were oftener proſecuted by debtors for 
having violated the laws againſt uſury, than the latter were ſued 
e to pay them. 1220 


Caar. XXII. Of things that firike at Liberty in Monarchies, 


[ABERTY often has been weakened in monarchies by a thing 
of the leaſt uſe in the world to the prince; this is the naming 
of commiſſioners to try a private perſon. 
The prince himſelf derives ſo very little advantage from thoſe 
.commiſlioners, that it is not worth while to change for their ſake 
the common courſe of things. He is morally ſure that he has more 
of the ſpirit of probity and juſtice than his commiſſioners, who think 
themſelves ſufficiently juſtified by his nomination and orders, by a 
vague intereſt of ſtate, and even by their very apprehenſions. 
9 the arrajgning of a peer under Henry VIII. it was cuſ- 
tomary to try him by a committee of the houſe of lords; by which 
means he put to death as many peers as he pleaſed, 


=> 


p CA. XXIII. Of Spies in Monarchies, 


HOULD I be aſked whether there is any neceſſity for ſpies in 
monarchies; my anſwer would be, that the uſual practice of 
ood princes is not to employ them. When a man obeys the laws, 

f Fo has diſcharged his duty to his prince. He ought at leaſt to 
have his own houſe for an aſylum, and the reſt of his conduct ſhould 
be exempt from inquiry. The trade of a ſpy might perhaps be 
tolerable; were it practiſed by honeſt men; but the e infamy 
of the perſon is ſufficient to make us Judge of the infamy of the 
thing. A prince ought to act towards his ſubjects with candor, 
Ganknefs and confidence. He that has ſo much diſquiet, ſuſpicion, 
and fear, is an actor embarraſſed in playing his part. When he 
finds that the laws are generally obſerved and reſpected, he may 


(=) Bong debitoris, nen corpus eb- they are neither the ſame perſons, ner 
woxium ee. Livy, lib. 85. the ſame times. 

4) The year of Rome 46s. (e) See a fragment of Dionyſ. Hali- 
| (5) That of Plautivs, who made an tary. in the extract of virtues and vices, 
attempt upon the body of Yeryriys; Livy's epitome, book 2. & Freinſhe- 
Valerius Maximus, book 6. art. 9. Theſe mius, book 2. | 
two eyents ought not to he confounded; ; 


"A 
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judge himſelf ſafe. The behaviour of the public anſwers for that 
of every individual. Let him not be afraid: he cannot ima 
how natural it is for his to love him. And how ſhould they 
do eee love ov? fince he is the ſource of almoſt — 
bounties and favors; puniſhments being generally charged to the 
account of the laws. He never ſhews himſelf to his people but with 
a ſerene countenance ;. they have even a ſhare of his glory, and they 
are protected by his power. A proof of his being beloved is that 
his ſubjects have a confidence in him; what the miniſter refuſes, 
they imagine the prince would have granted: even under public 
calamities they do. not accuſe his perſon; they are apt to complain 
of his being miſinformed, or beſet b 8 Did the prince 
but know lay the people; theſe $ are a kind of invocation, and 
a proof of the confidence they have in his perſon. 


Cnay. XXIV. Of Anonymous Letters. 


THE Tartars are obliged to put their names to their arrows, 
that the arm may be known which ſhoots them. When Phili 
of Macedon was wounded at the fiege of a certain town, th 
words were found on the javelin, After has given this mortal wound 
to Philip (d). If they who accuſe a perſon did it merely to ſerve 
the public, they would not carry their complaint to the prince, who 
may be eaſily prejudiced, but to the _— who have rules 
that are formidable only to calumniators. But if they are unwilling 
to leave the laws open between them and the accuſed, it is a pre- 
ſumption they have reaſon to be afraid of them; and the leaſt 
puniſhment they ought to ſuffer, is not to be credited. No notice 
therefore ſhould ever be taken of thoſe letters, except in caſes that 
admit not of the delays of the ordinary courſe of juſtice, and in 
which the prince's welfare is concerned. Then it may be imagined 
that the accuſer has made an effort, which has untied his tongue. 
But in other caſes one ought to ſay with the emperor Conſtantius: 
We cannot ſuſpect a perſon who has wanted an accuſer, whilſt he did 
not want an enemy (e). 


Cr. XV. Of the maurer of governing in Monarchizs. 


T HE royal authority is a ſpring that ought to move with the 
greateſt freedom and eaſe. The Chineſe boaſt of one of their 
emperors, who governed, they ſay, like the heavens, that is, by his 
example. 

There are ſome caſes in which a ſovercign ought to exert the full 
extent of his power; and others in which he ſhould reduce it within 
narrower limits. The ſublimity of adminiſtration conſiſts in know- 
ing the proper degree of power, which ſhould be exerted on 
different occaſions. N | | 

The whole felicity of monarchies conſiſts in the opinion which 
the ſubjects entertain of the lenity of the government. A weak 
miniſter is ever ready to remind us of our {lavery. But granting 


4) Plutarch's Morals, Compari ) Leg. » Theod. de F 
1 aud a e a 4. Luc Th * een * a 
T» | 
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even that we are ſlaves, he ſhould endeavour to conceal our miſery 
from us. All he can ſay or write is, that the prince is uneaſy, that 
he is ſurpriſed, and that he will redreſs all grievances. There is 
à certain eaſe in commanding ; the prince ought only to encourage, 
and let the laws menace (7). 


Cray, XXYI, That in a Monarchy the Prince ought to be of eaſy 
| | Acceſs, | 


HE utility of this maxim will appear from the inconveniency 
attending the contrary practice. The Czar Peter I. $ars 
THE SizuR PEexRY (g), has publiſhed a new edict, by which 
be forbids any of his ſuljects to offer him a petition, till after having 
preſented it to two of his officers, In caſe of refuſal of juſtice they 
. may preſent him a third, but upon pain of death, if they are in the 
Qurong, After this no one ever preſumed to offer a petition to the Cxar. 


Cray. XXVII. Of the Manners of a Monarch. 


THE manners of a prince contribute as much as the laws 
themſelves to liberty ; like theſe he may transform men into 
brutes, and brutes into men. If he prefers free and generous 
ſpirizs, he will have ſubjects: if he likes baſe daſtardly fouls, he 
will have flayes. Would he know the great art of ruling ; let him 
call honor and virtue to attend his perſon, and let him encourage 
perſonal merit. He may even ſometimes caſt an eye on talents 
and abilities, Let him not be afraid of thoſe rivals who are called 
men of merit; he is their equal when once he loves tnem. Let him 

ain the hearts of his people, without ſubduing their ſpirits, Let 
Pim render himſelf popular; he ought to be pleaſed with the affec- 
tions of the loweſt of his ſubjects, for they too are men. The 
common people require ſo very little condeſcenſion, that it is fit 
they ſhould be humored; the infinite diſtance between the ſove- 
reign and them will ſurely prevent them from giving him any un- 
eaſineſs. Let him be exorable to ſupplication, and reſolute againſt 
demands; let him be ſenſible, in fine, that his people have his 
refuſals, while his courtiers enjoy his favors, 


Cnar, XXVIII. Of the Regard which Monarchs owe to their 
Subjetts. | 


P RINCES ought to be extremely circumſpect with regard to 
" rallery. It pleaſes with moderation, becauſe it is an introduc- 
tion to familiarity ; but a ſatirical raillery is leſs excuſable in them 
than in the meaneſt of their ſubjects, for it is they alone that give 
a mortal wound, © | | | 
Much leſs ſhould they offer a public - affront to any of their ſub- 
es kings were inſtituted to pardon and to — * but never to 
an 0 3 ; 
When they affront their ſubjects, their treatment is more cruel 
than that of -the Turk or the Muſcovite, The inſults of theſe are 


(F) Nerva, | Taritds,' encreaſed State of Ru 173. Paris 
e caſe of — * e, 1717. n 
EDD $1 a humi- 
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a humiliation, not a diſgrace; but both muſt follow from the inſo- 
lent behaviour of monarchs. . | q 

Such is the prejudice of the eaſtern nations, that they look upon 
an affront from the prince, as the effect of paternal goodneſs; and 
ſuch, on the contrary, is our way of thinking, that beſides the cruel 
vexation of being affronted, we deſpair of ever being able to wipe 
off the diſgrace. 

Princes ought to be overjoyed to have ſubjects to whom honor 
is dearer than life, an incitement to fidelity, as well as to cou- 


rage. 

They ſhould remember the misfortunes that have happened to 
ſovereigns for inſulting their ſubjects, the revenge of Cherea, of 
the eunuch Nar/es, of count Julian, and, in fine, of the ducheſs of 
Meontpen/ier, who being enraged againſt Henry III. for having pub- 
liſhed ſome of her private failings, tormented him during her 
whole life. | 


CAT. XXIX. Of rhe civil Laws proper for mixing ſome Portion 
of Liberty in a deſpotic Government. 


HUGH deſpotic governments are of their own nature every 
where the ſame, yet from circumſtances, from a religious opi- 
nion, from prejudice, from received examples, from a particular 
turn of mind, from manners or morals, it is poſſible they may admit 
of a conſiderable difference. 

It is uſeful that ſume particular. notions ſhould be eſtabliſhed in 
thole governments: thus in China the prince is conſiderd as the 
father of his people; and at the commencement of the empire of 
the Arabs, the prince was their preacher (+4). 

It is proper there ſhould be ſome ſacred book to ſerve for a rule, 
as the Koran among the Arabs, the books of Zoroaſter among the 
Perſians, the Vedam among the Indians, and the claſſic Books 
among the Chineſe, The religious code ſupplies the civil, and 
fixes the extent of arbitrary ſway. 

It is not at all amiſs that in dubious caſes the judges ſhould 
conſult the miniſters of religion (7). Thus in Turky the Cadis 
conſult the Mollachs. But if it is a capital crime, it may be pro- 
per for the particular judge, if ſuch there be, to take the governor's 
advice, to the end that the civil and eccleſiaſtic power may be 
tempered alſo by the political authority. 


CHAT. XXX. The ſame Subject continued. 


N OTHING but the very exceſs and rage of deſpotic power 
ordained that the father's diſgrace ſhould drag after it that of 
his wife and children. They are wretched enough already, with- 
out being criminals: beſides, the prince ought to leave ſuppliants 
or mediators between himſelf and the accuſed, to aſſuage his wrath, 
or to inform his juſtice. 
It is an excellent cuſtom of the Maldivians (4), that when a 
Jord is diſgraced, he goes every day to pay his court to the king 


5) The Caliphs. p- 277. in the Remarks, 
) Hiſtory of the Tartars, 3d part, (t) Sec Francis Pirard. 


ull 


1 
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again into favor : his preſence diſarms the prince's 
In ſome deſpotie governments (/) they have a notion that it is 
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gnation. 


treſpaſſing. againſt the reſpect due to their prince, to {peak to him 
4 ver of à perſon in diſgrace. Thefe princes ſeem to uſe all 
their endeavors to deprive themſelves of the virtue of cle- 
mency. 

Arcadius and Honorius, by a law (n) on which we have already 
deſcanted (x), poſitively declare that they will ſnew no favor to 
thoſe, who ſhall preſume to petition them in behalf of the guilty (e). 
This was a very bad law indeed, fince it is bad even under a de- 

tic government. | 
The cuſtom of Perſia, which permits every man that pleaſes, to 
Jeave the kingdom, is excellent; and though the contrary practice 
derives its origin from deſpotic power, which has ever conſidered the 
ſubjects as ſlaves (9), and thoſe who quit the country as fugitives, 
et the Perſian practice is uſeful even to a deſpotic government, 
uſe the apprehenfion of b withdrawing for debt reftrains 


gr moderates the oppreſſions of haſhaws and extortioners. 


(1) As at preſent jn Perſia, according (7) In monarchies there is generally 


do Sir John Chardin; this cuſtom is 


very ancient. They put Cavades, ſays 
Procopius, into the caftle of oblivion : 
there is a law which forbids any one to 
peak of thoſe who are ſhut up, or even 
to mention their name. 

1 * ag fifth law in the cod, of /eg. 
- * 7. 

(A) In the 8th chapter of this book. 


3 law which forbids thoſe who are in- 
veſted with public employments to go 
out of the kingdom, without the prince's 
leave. This law onght to be eſtabliſhed 
alſo in ics. But in thoſe that 
have particular inſtitutions the prohibi- 
tion ought to be general, in order to 
prevent the introduction of foreign 
manners. 


(e) Frederic copied this law in the 
ppaſtitutions of Naples, book 1, 


BOOK 
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or THE RELATION WHICH THE LEVYING OP 
TAXES, AND THE GREATNESS OF THE PUBLIC 
REVENUES, HAVE TO LIBERTY. 


— —— 


Ar. I. Of the public Revenues, 


THE public revenues are a portion that each ſubject giyes of his 
property, in order to ſecure, or enjoy the remainder. 

To fix theſe revenues in a proper manner, regard ſhould be had 
both to the neceſſities of the ſtate and to thoſe of the ſubjet. The 
real wants of the people ought. never to give way to the imaginary 
wants of the ſtate, 

Imaginary wants are thoſe which flow from the paſſions and the 
weakneſs of the governors, from the vain conceit of ſome extra- 
ordinary project, from the inordinate deſire of glory, and from a 
certain impotence of mind incapable of withſtanding the impulſe of 
fancy. Often have 'miniſters of a reſtleſs diſpoſition imagined, 
that the wants of their own mean and ignoble fouls were thoſe of 
the ſtate. 

Nothing requires more wiſdom and prudence than the regulation 
of that portion of which the ſubject is deprived, and that which he 
is ſuffered to retain. 

The public revenues ſhould not be meaſured by the people's 
abilities to giye, but by what they ought to give; and if they are 
meaſured by their abilities to give, it ſhould be conſidered what 
they are able to give for a conſtancy, 


Cray, II. That it is bad Reaſoning to ſay that the Greatneſs of 


Taxes is good in its own Nature. 


T HERE have been inſtances in particular monarchies, of petty 
ſtates exempt from taxes, that have been as miſerable as the 
circamjacent places which groaned under the weight of exactions. 
The chief reaſon of this is, that the petty ſtate can hardly have any 
ſuch thing as induſtry, arts, or manufactures, becauſe of its being 
ſubject to a thouſand reftraints from the great ſtate by which it 1s 
environed. The great ſtate is bleſſed with induſtry, manufactures, 
and arts; and eftabliſhes laws by which thoſe ſeveral advantages 
are procured. The petty ſtate becomes therefore neceſſarily poor, 

let it pay never ſo few taxes. | | 
And yet ſome have concluded, from the poverty of thoſe petty 
Rates, that in order to render the people induſtrious, they ſhould be 
loaded vich taxes. But it would be a juſter inference, that they 
ought 
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ought to pay no taxes at all. None live here but wretches who 
retire from the neighbouring parts to avoid working; wretches, 
1 by labour, make their whole felicity conſiſt in 
e 
The effect of wealth in a country is to inſpire every heart with 
ambition: that of poverty is to give birth to deſpair. The former 
is excited by labor, the latter is ſoothed by indolence. 
Nature is juſt to all mankind, and repays them for their induſtry: 
me renders them induſtrious by annexing rewards in proportion to 
their labor. But if an arbitrary prince ſhould attempt to deprive 
people of nature's bounty, they would fall into a diſreliſh of induſtry ; 
| and then indolence and ination mult be their only happineſs, 


Cray. III. Of Taxes in Countries where Part of the People ars 
| Villains &r Bondmen, I 


HE ſtate of villainage is ſometimes eſtabliſhed after a conqueſt. 

In that caſe, the bondman or villain that tills the land, ought 

to have a kind of partnerſhip with his mafter. Nothing but a 

communication of lofs or profit can reconcile thoſe who are doomed 
$0 labor, to ſuch as are bleſſed with a ſtate of affluence, 


Cuar. IV. Of a Republic in the like Caſe. 


WHEN a 4 hor has reduced a nation to the drudgery of 

cultivating her lands, ſhe ought never to ſuffer the free ſubject 
to have a power of increaſing the tribute of the bondman. This 
was not permitted at Sparta. 'Thoſe brave people thought the 
Helotes (a) would be more induftrious in cultivating their lands, and 
knowing that their ſervitude was not to increaſe; they imagined 
hikewiſe that the maſters would be better citizens, when they 
defired no more than what they were accuſtomed to enjoy, 


Crnae.V. Of a Monarchy in the like Caſe, 


WHEN the nobles of a monarchical ſtate cauſe the lands to be 

** cultivated for their own uſe by a conquered people, they ought 
never to have a power of increafing the ſervice or tribute (2). 
Beſides, it is right the prince ſhould be fatisfied with his own de- 
meſne, and the military ſervice. But if he wants to raiſe taxes on 
the vaſſals of his nobility, the lords of the ſeveral diſtricts pught to 
be anſwerable for the tax (), and be obliged to pay it for the vaſ- 
fals, by whom they may be afterwards . If this rule be 
not followed, the lord and the collectors of the public taxes will 
haraſs the poor vaſſal by turns, till he periſhes with miſery, or flies 
into the woods. 


a) Plutarch. upon this head. Ser the 5th book of 
b) This is what induced Charle- the Capizularies, art. 303. 
magne to make his excellent inſtitution (e) This is the practice in Germany, 


Cuar, 
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Car. VI. Of a defpotic Government in the like Caſe. 


HE foregoing rule is ſtill more indiſpenſibly neceſſary in a de. 
ſpotic government. The lord who is every moment hable to 
be ſiripped of his lands and his vaſſals, is not ſo eager to preſerve 


m. | W 
When Peter I. thought proper to follow the cuſtom of Germany, 


and to demand his taxes in money, he made a very prudent regula- 
tion, which is ſtill followed in Ruſſia. The gentleman levies the 
tax on the peaſant, and pays it to the Czar. If the number of 
peaſants diminiſhes, he pays all the ſame; if it increaſes, he pays 
no more; ſo that it is his intereſt not to worry or oppreſs his 
vaſſals. | 


Cray. VII, Of Taxes in Countries where Villainage is nt 
eftabliſhed. 


WHEN the inhabitants of a ſtate are all free ſubjects, and each 
man enjoys his property with as much right as the prince his 
ſovereignty, taxes may then be laid either on perſons, on lands, on 
merchandizes, on two of theſe, or on all three together. 

la the taxing of perſons, it would be an unjuſt proportion to con- 
form exaQly to that of property. At Athens (4) the people were 
divided into four claſſes. Thoſe who drew five hundred meaſures 
of liquid or dry fruit from their eſtates, paid a (e) talent to the 
public; thoſe who drew three hundred meaſures, paid half a talent; 
thoſe who had two hundred meaſures, paid ten minz; thoſe of 
the fourth claſs paid nothing at all. The tax was fair, though 
it was not proportionable : if it did not follow the meaſure of 
people's property, it followed that of their wants. It was judged 
that every man had an equal ſhare of what was neceſary for nature; 
that whatſoever was zece//ary for nature, ought not to be taxed; that 
to this ſucceeded the uſeful, which ought to be taxed, but leſs than 
the ſuperfluous; and that the largeneſs of the taxes on what was 
ſuperfluous, prevented ſuperfluity. | 

In the taxing of lands, it is cuſtomary to make liſts or regiſters, in 
which the different claſſes of eſtates are ranged. But it 1s very 
difficult to know theſe differences, and ſtill more fo, to find people 
that are not intereſted in miſtaking them. Here therefore are two 
ſorts of injuſtice, that of the man and that of the thing. Bat if 
in general the tax be not exorbitant, and the people continue to 
have plenty of neceſſaries, theſe particular acts of injuſtice will do 
no harm. On the contrary, if the people are permitted to enjoy 
— juſt what is neceſſary for ſubſiſtence, the leaſt diſproportion 
will be of the greateſt conſequence. 

If ſome ſubjects do not pay 2 the miſchief is not ſo great; 
their convenience and eaſe turn always to the public advantage: 
if ſome private people pay too much, their ruin redounds to the 
public detriment. If the government proportions its fortune to 
that of individuals, the eaſe and conveniency of the latter will ſoon 
make its fortune riſe. The whole depends upon a critical moment : 


* ) Pollux, book $th, chap. 10. art. 230. 
e) Or 60 minx. 


ſhall 
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ſhall the ſtate begin with impoveriſhing the ſubjeQs to enrich itſelf ? 
Or had it better wait to be entiched: by its ſubje&s ? Is it more 
adviſeable for it to have the former, or the latter advantage? 
Which ſhall it chooſe ; to begin, or to end with opulence ? 
The duties felt leaſt by the people are thoſe on m 
becauſe they are not demanded of them in form. They may be 
ſo prudently managed, that the people themſelves ſhall hardly know 
they pay them. For this purpoſe it is of the utmoſi conſequence, 
t To perfon who ſells. the merchandize ſhould pay the duty. 
He. is very ſenſible that he does not pay it for himſelf; and the 
conſumer, who pays it in the main, confounds it with the price. 
Some authors have obſerved, that Nero had aboliſhed the duty of 
the five-and-twentieth part ariſing from the ſale of ſlaves (/) 
and yet he had only ordained that it ſhould be paid by the ſeller 
inſtead of the purchaſer; this regulation, which left the impoſt 
entire, ſeemed nevertheleſs to fuppreſs it. 

There are two ſtates in Europe where the impoſts are very heavy 
upon liquors; in one the brewer alone pays the duty, in the other 
it is levied indiſcriminately upon all the conſumers : in the firſt no 
body feels the rigor of the impoſt, in the ſecond it is looked upon as 
a grievance, In the former the ſubje& is ſenſible only of the li- 
berty he has of not paying, in the latter he feels only the neceſſity 
that compels him to pay. 

Farther, the obliging the conſumers to pay, requires a perpetual 
rummaging and ſearching into their houſes. Now nothing is more 
contrary than this to liberty; and thoſe who eſtabliſh theſe ſorts of 
duties have not ſurely been ſo happy, as to hit upon the beſt method 
of collecting the revenue. 


Cn. VIII. In bat Manner the Deception is preſerved. 


| order to make the 2 confound the price of the com- 
1 modity with the impoſt, there muſt be ſome proportion between 
the impoſt and the value of the commodity ; for which reaſon there 
ought not to be an exceſſive duty upon merchandizes of little value. 
There are countries in which the duty exceeds ſeventeen or eighteen 
times the value of the commodity. In this caſe the prince removes 
the diſguiſe : his ſubjects plainly ſee they are dealt with in an un- 
reaſonable manner; which renders them moſt exquiſitely ſenſible of 
We prin, robe abt fo per esd 
, the prince, to be able to levy a duty fo di 1 to 
the value of the commodity, muſt de himfar the vender, and the 
people muſt not have it in their power to purchaſe it elſewhere: a 
practice ſubje& to a thouſand inconveniences. 
Smuggling being in this caſe extremely lucrative, the natural and 
moſt reatonable penalty, namely, the confiſcation of the merchan- 
dize, becomes incapable of putting a ſtop to it; eſpecially as this 
very merchandize is intrinſically of an inconſiderable value. Re- 
courſe' muſt therefore be had to extravagant puniſhments, ſuch as 
thoſe inflifted for capital crimes, All proportion then of penalties 
(f) YVefiigal quinte & viceſſme ve. retur, in partem pretii emptoribus accr- 


nalium mancipiorum remiſſum ſpecie magis, cebat. Tacit. Annal. lib, 13. 
uam wh, guia cum venditor penders Jubs | . 
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s at an end. Perſons that cannot really be conſidered as vicious, 
ate puniſhed like the moſt infamous criminals ; which of all things 
uu che world is the moſt contrary to the ſpirit of a moderate 
Again, in proportion as people are tempted to cheat the farmer 
of the revenues, the more 2 is enriched, and the former 
impoveriſhed: To put a ftop to ſmuggling, the farmer muſt be in- 
velfed with extraordinary means of oppreffing, and then the country 


Cray. IX. Of & bad kind of Impoſt * © ee 
WE ſhall here, by the way, take notice of an impoſt laid in par- 
ticular countries, on the different articles of civil contracts. 
As theſe are things ſubject to very nice diſquiſitions, a vaſt deal of 
knowledge is neceſſary to make any tolerable defence againit the 
farmer of the revenues, who interprets, in that caſe, the regul#* 
tions of the prince, and exerciſes'an-arbitrary power over-people's 
fortunes: Experience has demonſtrated that a duty on the paper 
on which the deeds are drawn, would-be of far greater ſervice. 


the Governtnent. 


"AXES ought to be very light in deſpotic governments; 
T otherwiſe — would be at 4. Gb G dib the land? 
Beſides, how is it poſſible to pay heavy duties in a government that 
— 4 manner of return to the different contributions of the 

dect? , 

The exorbitant power of the prince, and the extreme depreſſion 
of the people; require that there ſhould not he even a poſſibility of 
the leaſt miſtake between them. The taxes ought to be ſo eaſy to 
collect, and ſo clearly ſettled, as to leave no opportunity for the 
collectors to increaſe or diminiſh them. A portion of the fruits of 
the earth, a capitation, a duty of ſo much per cent. on merchan- 
dizes, are the only taxes ſuitable to that government. 955 

Merchants in deſpotic countries ought to have a perſonal ſafe · 
guard, to which all due reſpect ſnould be paid. Without this they 
would be too weak to diſpute with the cuſtom-houſe officers; 


Cnar. X. That the Greatne/i of Taxes drgend on the Nature of 


Cray. XI. Of Confiſcations. 
WITH reſpe&'to confiſcations, there is one thing very particular, 


that, contrary to the general cuſtom, they are more ſevere in 
Europe than in Aſia. In Europe not only the merchandizes, but 
even ſometimes the ſhips and carriages, are confiſcated ; which is 
never practiſed in Aſia. This is becauſe in Europe the mer- 
chant can have recourſe to magiſtrates, who are able to ſhelter 
him from oppreſſion; in Aſia the magiſtrates themſelves would be 
the greateſt oppreſſors What remedy could a merchant have 
againit a-baſhaw, who was determined to confiſcate his 87 
The prince therefore checks his own power, finding himſelf un- 
der a neceſſity of acting with ſome kind of lenity. In Tutky they 
raiſe only a ſingle duty for the importation of goods, and _ 
: war 
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© wards, the whole country is open to the merchant. Smugglin 

Is not attended with confiſcation, or increaſe of duty. In China 0 
they never look into the baggage of thoſe who are not merchants. 
Defrauding the cuſtoms in the territory of the Mogul is not puniſhed 
with confiſcation, but with doubling the duty. The princes of (4) 
'Tartary, who refide in towns, impoſe ſcarce any duty at all on the 

oods that paſs through their country. In Japan, it is true, to 
cheat the cuſtoms is a capital, crime; but this is becauſe they have 
particular reaſons for prohibiting all communication with fo- 
reigners; hence the fraud (7) is rather a contravention of the laws 
made for the ſecurity of the government, than of thoſe of com- 
Merce. ty 


© © 


Cnr; XII. | Relation berwim the Weight of Taxes and Liberty. 
look ty | 


JT is a general rule, that taxes may be heavier in proportion ts 

the liberty of the ſubject, and that there is a neceſſity for re- 

ducing them in r to the increaſe of ſlavery. This has 
always been and always will be the caſe. It is a rule derived 
from nature that never varies. We find it in all parts, in England, 
in Holland, and in every ſtate where liberty gradually declines, til! 

we come to Turky. Swiſſerland ſeems to be an P N to this 

rule, becauſe they pay no taxes; but the particular reaſon for that 
exemption is well known, and even confirms what I have advanced. 
In thoſe barren monntains proviſions are ſo dear, and the country is 
ſo populous, that 2 Swiſs pays four times more to nature, than a 

Turk does to the Sultan, ' 
A conquering people, ſuch as were formerly the Athenians and 
the Romans, may rid themſelves of all taxes, as they reign over 
vanquiſhed nations. Then indeed they do not pay in proportion 
to their — becauſe in this reſpect they are no longer a people, 
but a monar | 

Baut the general rule ſtill holds good. In moderate governments 
there is an indemnity for the weight of the taxes, which is li- 
berty. In deſpotic countries (4) there is an equivalent for liberty, 
which 1s the lightneſs of the taxes, 
In ſame monarchies in Europe there are (/) particular pro- 
vinces, which from the very nature of their civil government are 
In a more flouriſhing condition than the reſt. It is pretended that 
theſe provinces are not ſufficiently taxed, becauſe through the good- 
neſs of their |S they are able to be taxed higher : hence 
the miniſters ſeem conſtantly to aim at depriving them of this + 

overnment, from whence a diffuſive blefling is derived, whic 


redounds even to the prince's advantage. 


Father du Halde, tom. ii. p. 37. priſon, and lay ſuch a refraint upon 
0) Hiſtory of the Tartars, part 3d. them as tires their patience, 
p- 290. ä a ( In Ruſſia the taxes are but ſmall ; 
* (5) Being willing to trade with fo- they have been increaſed ſince the deſ- 
reigners without having any communi- potic power of the prince is exerciſed 
cation with them, they have pitched with more moderation. See the Hiſtory 
upon two nations for that purpoſe, the of the Tartars, 2d part, | 
Dutch for the commerce of Europe, and (/) The Pais d'Etat, where the ſtates 
the Chineſe for that of Aſia; they con- of the province aſſemble to deliberats 
ine the factors and ſallors in a kind of on public affairs 
| WER Car. 
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Cnar. XIII. In what Government Taxes ave capable of Increaſe. 


T AXES may be increaſed in moſt republics, becauſe the ci - 
tizen, who thinks he is paying himſelf, cheerfully ſubmits to 
them, and moreover is generally able .to bear their weight, from 
the nature of the government. 7 8 
In a monarchy taxes may be increaſed, becauſe the moderation 
of the government is capable of procuring opulence: it is a re- 
compence, as it were, granted to the prince for the reſpect he ſhews 
to the laws, In deſpotic governments they cannot be increaſed, 
becauſe there can be no increaſe of the extremity of ſlavery, 


CAT. XIV. | That the Nature of the Taxes it relative to the 


Government. 


CAPITATION is more natural to ſlavery; a duty on mer- 
chandizes is more natural to liberty, by reaſon it has not ſo 
direct a relation to the perſon. 1 
It is natural in a deſpotic government for the prince not to give 
money to his ſoldiers, or to thoſe belonging to his court; but to 
diſtribute lands among it them, and of courſe, that there ſhould be 
very few taxes. But if the prince gives money, the moſt natural 
tax he can raiſe is a capitation, which can never be conſiderable, 
For as it is impoſlible to make different claſſes of the contributors, 
becauſe of the abuſes that might ariſe from thence, conſidering the 
injuſtice and violence of the government, they are under an abſo- 
lute neceflity of regulating themſelves by the rate of what even 
the pooreſt and moſt wretched are able to contribute, ; 
The natural tax of moderate governments, is the duty laid on 
merchandizes. As this is really paid by the conſumer, though 
advanced by the merchant, it is a loan which the latter has already 
made to the former. Hence the merchant muſt be conſidered on 


the one ſide as the general debtor of the ſtate, and on the other as 


the creditor of every individual. He advances to the ſtate the 
duty, which the conſumer will ſome time or other refund; and he 
has paid for the conſumer the duty which he has advanced for the 


merchandize. It is therefore obvious, that in proportion-to the 72 


deration of the government, to the prevalence of the ſpirit of 


berty, and to the ſecurity of private fortunes, a merchant has it | 


in his power to advance money to the ſtate, and to pay conſiderable 
dunes for individuals, In England a merchant lends really te the 

overnment fifty or ſixty pounds fterling for every tun of Wine he 
imports. Where is the merchant that would dare do any ſuch 


thing in a country like Turky.? And were he ſo preſumptuous, how . | 


could he do it with a crazy or ſhattered fortune ? 


Cray. XV. Abuſe of Liberty. 
T2 theſe great advantages of liberty it is owing that liberty 


itſelf has been abuſed. Becauſe a moderate government has 


been productive of admirable effects, this moderation has been laid 


aide: becauſe: great taxes have been raiſed, they wanted to carry - 


them to exceſs; and W to the hand of liberty, of whom 
th 


* 
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received this preſent, they addreſſed themſelves to ſlavery, 
— never grants ext wore 3 cd 
Liberty produces exceſſive taxes; the effect of exceſſive taxes is 
flavery ; and flavery produces a diminution of tribute. p 
Moſt of the edifts of the eaſtern monarchs are to exempt 
year ſome province of their empire from paying tribute (n]. The 
manifeſtations of their will are favors. But in Europe the edicts of 
e are diſagreeable even before they are ſeen, becauſe they 
always make mention of their on wants, but not a word of ours. 
From an unpardonable indolence in the miniſters of thoſe coun- 
tries, owing to the nature of the government, and frequently to the 
climate, the people derive this advantage, that they are not inceſ- 
ſantly plagued with new demands. The public expence does not 
— cauſe the miniſters do not form new projects; and if 
ſome by chance are formed, they are ſuch as are ſoon executed. 
The governors of the ſtate do not perpetually torment the people 3 
for they do not perpetually torment themſelves. But it is impoſſi- 
ble there ſhould be any fixed rule in our finances, ſince we always 
know that we ſhall have ſomething or other to execute, without 
ever knowing what it is. 
It is no longer cuſtomary with us to give the appellation of a 
great miniſter to a wiſe diſpenſer of the public revenues; but to a 
perſon of dexterity and cunning, who is clever at finding out what 


we call the ways and means, 


nr. XVI. Of the Conquefts of the Mahometans, 


was this exceſs of taxes (i) that occaſioned the prodigious fa- 
cility with which the Mahometans carried on their conqueſts. 
Inſtead of a continual ſeries of extortions deviſed by the ſubtle 
avarice of the Greek emperors, the people were ſubjected to a ſim- 
ple tribute, which was paid and collected with eaſe. Thus they 
were far happier in obeying a barbarous nation, than a corrupt 
vernment, in which they ſuffered every inconvenience of loſt 
rty, with all the horror of preſent ſlavery. 


CHAT. xv II. Of the Augmentation of Troops. 


: A NEW diſtemper has ſpread itſelf over Europe, infecting our 
princes, and inducing them to keep up an exorbitant number 

of troops. It has its redoublings, and of neceſſity becomes conta- 

gious, 1 as foon as one prince augments his forces, the reſt of 


- courſe ke fame ; ſo that nothing is gained thereby but the public 
ruin. "Each monarch Keeps as many armies on foot, as if his people 
were in danger of being exterminated; and they give the name of 
peace (o) to this general effort of all againſt all. Thus is Europe 
ruined to ſuch a degree, that were private people to be in the ſame 
fituntion' as the three moſt opulent powers of this part of the 
globe, they would not have neceſſary ſubſiſtence. We are poor 


(ee) This is the praftice of the em- breathing, ut guiſque pro bags avis 
er 


perors of China. £ 7 : 
() See in hiſtory the greatneſs, the (e) True it is that this ſtate of effort 
.eddity, and even the folly of thoſe is the chief ſupport of the balance, 
wages. Anaſtaſius invented a tax for hgcauſe it cheeks the great powers. 


4 


by 

* 

* 
* 
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petty ſtates, make it their buſineſs on all fides to pay 
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with the riches and commerce of the whole world; and ſoon, by 
thus augmenting our troops, we ſhall be all ſoldiers, and be re- 
duced to the very ſame ſituation as the Tartars (7). | 
Great princes, not ſatisfied with hiring or buying troops of 
ubſidies for 
alliances, that is, generally to throw away their money. - 
The conſequence of ſuch a ſituation is the perpetual augmentation 
of taxes; and the miſchief which prevents all future remedy, 1s 
that they reckon no more upon their revenues, but in waging war 
againſt their whole capital. It is no unuſual thing to ſee govern- 
ments mortgage their funds even in time of peace, and to employ 
what they call extraordinary means to ruin themſelves ; means fo 
extraordinary indeed, that-{uch are hardly thought on by the moſt 
extravagant young ſpendthrift. * 


Cut. XVIII. Of an Exemption from T axes. 


HE maxim of the great eaſtern empires, of exempting ſuch 
provinces, as have very much ſuffered, from taxes, ought to be 
extended to monarchical ſtates. There are ſome indeed where this 
ractice is eſtabliſhed ; yet the country is more oppreſſed than if no 
fach rule took place; becauſe as the prince levies ſtill neither more 
nor leſs, the ſtate becomes bound for the whole. In order to eaſe a 
village that pays badly, they load another that pays better; the 
former is not relieved, and the latter is ruined. The people grow 
deſperate between the neceſſity of paying, for fear of exactions; 
and the danger of paying, for fear of new burdens. 
A well- regulated government ought to ſet aſide, for the firſt 


article of its expence, a determinate ſum to anſwer contingent caſes. 


It is with the public as with individuals, who are ruined when they 
live up exactly to their income. 

With regard to an obligation for the whole amongſt the inhabitants 
of the ſame village, ſome pretend (4), that it is but reaſonable, be- 
cauſe there is a poſſibility of a fraudulent combination on their fide : 
but was it ever heard that upon mere ſuppoſition we are to eſtabliſh 
a thing in itſelt unjuſt, and ruinous to the ſtate ? 


Cray, XIX. Which is moſt ſuitable to the Prince and to the People, 
the farming the Revenues, or managing them by commiſſion ? 


HE managing of the revenues by commiſſion 1s like the 
conduct of a good father of a family, who collects his own 
rents himſelf with economy and order. 

By this management of the revenues the prince is at liberty to 
preſs or to retard the levy of the taxes, either according to his own 
wants, or to thoſe of his people. By this he ſaves to the ſtate the 
immenſe profits of the farmers, who impoveriſh it a thouſand ways. 
By this he prevents the people from being mortified with the fight 


(p) All that is wanting for this is, they do the regular troops. 


to improve the new invention of the ) See a treatiſe on the Reman Finances, 


militia eſtabliſhed in moſt parts of Eu- chap. ii. printed at Paris, by Briaſſon, 


rope, and carry it to the ſame exceſs as 1740. 
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of ſudden fortunes. By this the public money paſſes through few 
hands, goes directly to the treaſury, and conſequently makes a 
quicker return to the people. By this the prince avoids an infinite 
number of bad laws extorted from him by the importunate avarice 
of the farmers, who pretend to offer a preſent advantage for regu- 
lations pernicious to poſterity. 0 e ba 
As the monied man is always the moſt powerful, the farmer, 
renders himſelf arbitrary even over the prince himſelf; he is not 
the legiſlator, but he obliges the legiſlator to give laws, | 
I acknowledge that it is ſometimes of uſe to farm out a new 
duty, for there is an art in preventing frauds, which motives of 
- Intereſt ſuggeſt to the farmers, but commiſſioners never think on: 
now the manner of levying it being once eſtabliſhed by the farmer, 
it may afterwards be ſafely entruſted to a commiſſion. ' In England 
the management of the Exciſe and of the Poſt-office was borrowed 
from that of the farmers of the revenue. 
In republics, the revenues of the ſtate are generally managed by 
commiſſion. The contrary practice was a great defect in the 
Roman government (r). In deſpotic governments, the people are 
infinitely happier where this management 1s eſtabliſhed ; witneſs 
Perſia and Ghina (5). The unhappieſt of all are thoſe where the 
prince farms out, his ſea-ports 8 trading cities. The hiſtory of 
onarchies abounds with miſchiefs done by the farmers of the 
revenae. $1 4: | PS. Saas 9 
Incenſed. at the oppreſſive extortions of the publicans, Nero 
formed a magnanimous but impracticable ſcheme of aboliſhing all 
| Kinds of impoſts. He did not think of managing the revenues by 
commiſſioners: but he. made four edicts; that the laws enacted 
againſt publicans, which had hitherto been kept ſecret, ſhould be 
romulged; that they ſhould exact no claims for above a year 
3 that there ſhould be a prætor eſtabliſhed to determine 
eir pretenſions without any formality ;-and that the merchants 
mould pay no duty for their veſſels. Theſe were the halcyon days 


of that emperor. * | * 


| N - CHar, XX. Of the Farmers of the Revenues. 


WEE N- the lucrative profeſſion of a farmer of the revenue be- 

comes likewiſe a poſt of honor, the ſtate is ruined. It may do 
well enough in defpotic governments, where this employment is 
oftentimes exerciſed by the governors themſelves. But it is by no 
means proper in a republic; ſince a cuſtom of the like nature 
deftroyed that of Rome. Nor is it better in monarchies ; nothing 
being more oppoſite to the ſpirit of this government. All the other 
orders of the ſtate are diffatisfied ; honor loſes its whole value; the 
gradual and natural means of diſtinction are no longer reſpected; 
and the very principle of the goverament is ſubverted. 


; (9 Cæſar was obliged to remove the 


publicans from the province of Aſia, 

and to eſtabliſh there another kind of 

n as we learn from Dio; and 

acitus informs us that Macedonia and 

Achaia, provinces left by Auguſtus to 

the people of Rome, and conſequently 
3 


governed purſuant to the ancient plan, 
obtained to be of the number' of thoſe 
which the emperor governed by his 


officers. 


() See Sir John Chardin's travels 
through Perſia, tom. vi. 
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It is true indeed that ſcandalous fortunes were raiſed in former 
times; but this was one of the calamities of the fifty years war. 
2 riches were then conſidered as ridiculous; now we admire 

m. | | 

Every profeſſion has its particular lot. That of the tax-gatherers 
is wealth; and wealth is its own reward, Glory and honor fall to 
the ſhare of that nobility, who are ſenſible of no other happineſs. 
Reſpect and eſteem are for thoſe miniſters and magiſtrates, whoſe 
whole life is a continued ſeries of labor, and who watch day and 
night over the welfare of the empire. | 


B OO K XIV. 


OF LAWS, AS RELATIVE TO THE NATURE OF THE 
CLIMATE. 


CAA v. I. General Idea. 


F it be true that the temper of the mind, and the paſſions of the 

heart, are extremely different in different climates, the laws 

ought to be relative both to the variety of thoſe paſſions, and to the 
variety of thoſe tempers, | | 


Caa. II. Of the Difference of Men in different Climates. 


A COED air (a) conſtringes the extremities of the external fibres 
of the body; this increaſes their elaſticity, and favors the 
return of the blood from the extreme parts to the heart. It con- 
tracts (5). thoſe very fibres; conſequently it increaſes alſo their 
force. On the contrary a warm air relaxes and lengthens the 
extremes of the fibres; of courſe it diminiſhes their force and 
elaſticity. | 
People are therefore more vigorous in cold climates. Here the 
action of the heart, and the re- action of the extremities of the fibres, 
are better performed, the temperature of the humors is greater, 
the blood moves freer towards the heart, and reciprocally the heart 
has more power, This ſuperiority of ſtrength muſt produce various 
effects; for inſtance, a greater boldneſs, that is, more courage; 
a greater ſenſe of ſuperiority, that is, leſs deſire of revenge; a 
greater opinion of ſecurity, that is, more frankneſs, leſs ſuſpicion, 


(a) This appears even in the coun- thinner. 


tenance ; in cold weather people look (3) We know it Wortens iron. 
: "2 policy, 
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policy, and cunning. In ſhort, this muſt be productive of very 
different tempers. Put a man into a cloſe warm place, and for the 
reaſons above given he will feel a great faintneſs. If under this 
circumſtance you propoſe a bold enterprize to him, I believe you 
will find him very little diſpoſed towards it: his preſent weakneſs 
will throw him into a oe pm rode he will be afraid of every 

thing, being in a ſtate of total incapacity, The inhabitants of 
warm countries are, like old men, timorous; the people in cold 
countries are, like young men, brave. If we refle& on the late (c) 
wars, which are more recent-in our memory, and in which we can 
better diſtinguiſh ſome particular effects that eſcape us at a greater 
diſtance of time ; we ſhall find that the northern people tranſplanted 
into ſouthern regions (4) did not perform ſuch exploits as their 
countrymen, who, fighting in their own climate, poſſeſſed their full 


vigor and courage. 


his ſtrength of the fibres in northern nations is the cauſe that 
the coarſer juices are extracted from their aliments. From hence 
two things reſult: one, that the parts of the chyle or lymph are 
more proper, by reaſon of their large ſurface, to be applied to, and 
to nouriſh, the fibres: the other, that they are leſs proper, from 
their coarſeneſs, to give a certain ſubtilty to the nervous juice. 
Thoſe people have therefore-large bodies and but little vivacity. 

The nerves that terminate from all parts in the cutis, form each 
a nervous bundle; generally ſpeaking, the whole nerve is not 
moved, but a very minute part. In warm climates, where the cutis 
is relaxed, the ends of the nerves are expanded and laid open to the 
weakeſt action of the ſmalleſt objects. In cold countries the cutis 
is conftringed and the papillz compreſſed ; the miliary glands are 
In ſome meaſure paralytic; and the ſenſation does not reach the 
brain, but when it is very ſtrong and proceeds from the whole nerve 
at once. Now imagination, taſte, ſenſibility, and vivacity, depend 
on an infinite number of ſmall ſenſations. 

I have obſerved the outermoſt part of a ſheep's tongue, where to 
the naked eye it ſeems covered with papillæ. On theſe papillz, I 
have diſcerned through a microſcope, ſmall hairs or a kind of 
-down ; between the papillz were pyramids ſhaped towards the ends 
like pincers. Very likely theſe pyramids are the principal organ 
of taſte. N 

I cauſed the half of this tongue to be frozen, and obſerving it 
with the naked eye I found the papillz conſiderably diminiſhed : 
even ſome rows of them were ſunk into their ſheath. The outer- 
moſt part I examined with the microſcope, and perceived no pyra- 
mids. In proportion as the froſt went off, the papillæ ſeemed to 
_ naked eye to rife, and with the microſcope the miliary glands 

to a . 
his obſervation confirms what I have been ſaying, that in cold 
countries the nervous glands are leſs expanded: they fink deeper 
into their ſheaths, or they are ſheltered from the action of external 
objects: conſequently they have not ſuch lively ſenſations. 

In cold countries, they bave very little ſenſibility for pleaſure z 

in temperate countries, they have more; in warm countries, their 


—— for the ſucceſſion to the (4) For inſtance in Spain. 
Span monarchy. , 


ſenſibility | 
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ſenſibility is exquiſite. As climates are diſtinguiſhed by degrees of 
latitude, we might diſtinguiſh them alſo in ſome meaſure by thoſe 
of ſenſibility. I have been at the opera in England and in Italy; 
where I have ſeen the ſame pieces and the ſame performers: and 
yet the ſame muſic produces ſuch different effects on the two na- 
tions; one is ſo cold and phlegmatic, and the other ſo lively and 
enraptured, that it ſeems almoſt inconceivable, 

It is the ſame with regard to pain; which is excited by the lace- 
ration of ſome fibre of the body. The Author of nature has made 
it an eſtabliſhed rule that this pain ſhould be more acute in pro- 

rtion as the laceration is greater: now it is evident, that the 

ge bodies and coarſe fibres of the people of the north, are leſs 
capable of laceration than the delicate fibres of the inhabitants of 
warm countries; conſequently the ſoul is there leſs ſenſible of 
in. , You muſt flay a Muſcovite alive-to make him feel. 

From this delicacy of organs peculiar to warm climates, it fol- 
lows that the ſoul is moſt ſenſibly moved by whatever relates to the 
union of the two ſexes; here every thing leads to this object. 

In northern climates ſcarce has the animal part of love a power 
of making itſelf felt. In temperate climates, love, attended by a 
thouſand appendages, endeavours to pleaſe by things that have at 
firſt the appearance, though not the reality of this paſſion. In 
warmer climates it is liked for its own ſake, it is the only cauſe 
of happineſs, it is life itſelf, | | 

In ſouthern countries a machine of a delicate frame, but ſtrong 

ſenſibility, reſigns itſelf either to a love which riſes and ts inceſſantly 
laid in a ſeraglio; or to a paſſion which leaves women in a greater 
independence, and is conſequently expoſed to a thouſand inquie- 
tudes. In northern regions a machine robuſt and heavy, finds a 
pleaſure in whatever 1s apt to throw the ſpirits into motion, ſuch 
as hunting, travelling, war, and wine. If we travel towards the 
north, we meet with people who have few vices, many virtues, and 
a great ſhare of frankneſs and ſincerity. If. we draw near the 
ſouth, we fancy ourſelves entirely removed from the verge of mo- 
rality : here the ſtrongeſt paſſions are productive of all manner of 
crimes, each man endeavouring, let the means be what they will, 
to indulge his inordinate defires. In temperate climates we find 
the inhabitants inconſtant in their manners, as well as in their vices 
and virtues: the climate has not a quality determinate enough tg 
fix them. 
The heat of the climate may be ſo exceſſive as to deprive the 
body of all vigor and ſtrength. Then the faintneſs 15 communt- 
cated to the mind; there is no curioſity, no enterprize, no genero- 
fity of ſentiment; the inclinations are all paſſive; indoleace con- 
ſtitutes the utmoſt happineſs ; ſcarcely any puniſhment is fo ſevere 
as mental employment; and ſlavery is more ſupportable than the 
force and vigor of mind neceſſary tor human conduct, 
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Cay, III. Contradifion in the Tempers of fome ſouthern Nationn 


HE Indians (:) ate naturally a puſillanimous people; even the 
X children (7) of Europeans born in India loſe the courage 
- peculiar to their on climate. But how ſhall we reconcile this with 
their cuſtoms, and penances ſo full of barbarity ? The men volun- 
tarily undergo the greateſt hardſhips; and the women burn them- 
: — 1 here we find a very odd compound of fortitude and weak - 
neis. i | . 
Nature having framed thoſe people of a texture ſo weak as to 
fill them with timidity, has formed them at the ſame time of an 
imagination fo lively, that every object makes the ſtrongeſt im- 
pre upon them. That delicacy of organs which renders them 
apprehenſive of death, contributes likewiſe to make them dread a 
thouſand things more than death: the very ſame ſenſibility induces 
them to fly, and dare, all dangers.  _ | g 
As a good education is more neceſſary to children than to ſuch 
as are arrived to a maturity of underſtanding, ſo the inhabitants 
of thoſe countries have much greater need than the European 
nations of a wiſe legiſlator. The greater their ſenſibility, the 
more it behoves them to receive proper impreſſions, to imbibe no 
pPrejugices, and to let themſelves be directed by reaſon. | 
At the time of the Romans the inhabitants of the north of 
Europe were deftitute of arts, education, and almoſt of laws: and 
yet the good ſenſe annexed to the groſs fibres of thoſe climates 
enabled them to make an admirable ſtand againſt the power of 
Rome, till the memorable period in which they quitted their woods 
to ſubvert that great empire. | | Ih. 


Cray. IV. Cauſe of the Immutability of Religion, Manners, Cu/- 
twdwWtoms, and Laws, in the Eaſtern Countries. | 


F to that delicacy of organs which renders the eaſtern nations 
=» ſo- ſuſceptible of every impreſſion, you add likewiſe a fort of 
indolence of mind, naturally connected with that of the body, by 
means of which they grow incapable of any exertion or effort; 
it is eaſy to comprehend, that when once the ſoul has received an 
impreſſion ſhe cannot change it. This is the reaſon that the laws, 
manners (g), and cuſtoms, even thoſe which ſeem quite indifferent, 

ſuch as their mode of dreſs, are the ſame to this very day in 
eaſtern countries as they were a thouſand years ago. 


le) One hundred European ſoldiers, tom. i. p. 182. 
ſays Tavernier, would without any (g) We find by a fragment of Nico» 
great difficulty beat a thouſand Indian laus Damaſcenus, collected by Conſtan- 
ſoldiers. | tine Porphyrog. that it was an ancient 
(F) Even the Perſians, who ſettle in cuſtom in the Eaſt to ſend to ſtrangle a 
he Indies, contract in the third genera- governor who had given any diſplea- 
tion the indolence and cowardice of the ſure it was in the time of the Medes. 
Indians. See Bernier, on the Mogul, | | | 
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Cnar. V. That thoſe are bad Legiſlators 38 ehe' Vices 
F the Climate, and good Legiſlators who oppoſe thoſe Vice. 


HE Indians believe that repoſe and non-exiſtence are the 
4 foundation of all things, and the end in which they terminate. 
Hence they conſider entire inaction as the moſt perfect of all ſtates, 
and the object of their deſires. To the ſupreme Being they 

ive (4) the title of immoveable. The inhabitants of Siam be- 
ieve that their utmoſt happineſs (i) conſiſts in not being obliged 
to animate a machine, or to give motion to a body, | 

In thoſe countries where the exceſs of heat enervates and ex- 
hauſts the body, reſt is ſo delicious, and motion ſo painful, that 
this ſyſtem of metaphyſics ſeems natural; and (4) Foe, the legiſ- 
lator of the Indies, was directed by his own ſenſations, when he 

aced mankind in a ſtate extremely paſſive : but his doctrine ariſ- 
ing from the lazineſs of the climate, favoured it alſo in its turn; 
which has been the ſource of an infinite deal of miſchief. 

The legiſlators of China were more rational, when conſidering 
men not in the peaceful ſtate which they are to enjoy hereafter, but 
in the ſituation proper for diſcharging the ſeveral duties of life, 
they made their religion, philoſophy, and laws, all-praQtical. The 
more the phyſical cauſes incline mankind to ination, the more the 
moral cauſes ſhould eftrange them from it. 


. Cnav. VI. Of Agriculture in warm Climates. 
"A GRICULTURE is the principal labor of man. The 


more the climate inclines him to ſhun this labor, the more 
the religion and. laws of the country ought to excite him to it. 
Thus the Indian laws, which give the lands to the prince, and 
deſtroy the ſpirit of property among the ſubjects, increaſe the bad 
effects of the climate, that is, their natural indolence. 


CAP. VII. Of Monkery.” 
HE very ſame miſchiefs reſult from monkery: it had its riſe / 


in the warm countries of the Eaſt, where they are leſs inclined 
to action than to ſpeculation. Wy 

In Alia the number of derviſes or monks ſeems to increaſe toge- 
ther with the warmth of the climate, The Indies, where the heat 
is exceſſive, are full of them; and the ſame difference is found in 
Europe. | ; 

In order to ſurmount the lazineſs of the climate, the laws ought 
to endeavour to remove all means of ſubſiſting without labor; but 
in the ſouthern parts of Europe they a& quite the reverſe; to thoſe 
who want to live in a ſtate of indolence, they afford retreats the 
moſt proper for a ſpeculative life, and endow them with immenſe 
revenues. Theſe men, who hve in the midſt of a plenty which 


(+) Panamanack : See Kircher. 
(i) La Loubiere. Relation of Siam, 
p-. 446. 


(4) Foe endeavoured to reduce the 


heart to a mere vacuum; we have 
V eyes and ears, but perfection conſiſts 


te jn neither ſeeing not hearing; a 
% mouth, bands, Cc. but perfection 
& requires that theſe members ſhould be 
inactive.“ This is taken from the 
dialogue of a Chineſe philoſopher, quot. 
ed by Father du Hude, dom. 3. * 


they ' 
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they know not how to enjoy, are in the right to give their ſuper- 
fluities away to the common people. The poor are bereft of 2 


; and theſe men indemnify them by ſupporting them in 
Hlcneis, ſo as to make them even grow fond of their miſery. 


> = 


CHAP. vin. An excellent Cuſtom of China. 


T H E. hiſtorical relations (/) of China mention a ceremony (n) 
of opening the grounds, which the emperor performs every 
year. The defign of this public and ſolemn act is to excite (2) 
the people to tillage. 
- Farther, the emperor is every year informed of the huſbandman 
who has diſtinguiſhed himſelf moſt in his profeſſion; and he makes 
him a Mandarin of the eighth order. | 

Among the ancient Perſians (o) the kings quitted their grandeur 
and pomp on the eighth day of the month called Chorrem-ruz to 
eat with the huſbandmen. Theſe inſtitutions were admirably well 
calculated for the encouragement of agriculture. - 


CHAT. IX. Means of encouraging Induſtry. 


WE ſhall ſhew, in the nineteenth book, that lazy nations are 
generally proud. Now the effect might well be turned 
againſt the cauſe, and lazineſs be deſtroyed by pride. In the 
fouth of Europe, where people have ſuch a high notion of the 
int of honor, it would be right to give prizes to huſbandmen, 
who had excelled in agriculture; or to artiſts who had made the 
reateſt improvements in their ſeveral profeſſions, This practice 
— ſucceeded in our days in Ireland, where it has eſtabliſhed one 
of the moſt conſiderable linen manufactures in Europe. | 


Cray. X. Of the Laws relative to the Sobriety of the People. 


N warm countries, the aqueous part of the blood loſes itſelf 
4 greatly by perſpiration (p); it muſt therefore be ſupplied by a 
like liquid. Water is there of admirable uſe; ſtrong liquors would 
congeal the globules () of blood that remain after the tranſuding 
of the ueous humor. et, 

In cold countries the aqueous part of the blood is very little 
evacuated by perſpiration. They may therefore make uſe of ſpi- 
rituous liquors, without which the blood would congeal. They 
are full of humors; conſequently ſtrong liquors, which give a 
motion to the blood, are proper for thoſe countries. 


(1) Father du Halde, Hiſtory of (e) Monſieur Bernier, travelling from 


China, tom. 1. p. 72. 

(m) Several of the kings of India do 
the ſame. Relation of the kingdom of 
Siam, by La Loubiere, p. 69. 

(n) Venty, the third emperor of the 
third dynaſty, tilled the lands himſelf, 
and made the empreſs and his wives 
employ their time in the filk-works in 


- his palace. Hiftory of China. 


(+) Hyde: Religion of the Perſians, 


Lahor to Cachemir, wrote thus : My 
body is a fievez ſcarce have I ſwallowed 
4 pint of water but T ſee it tranſude like 
dex out of all my limbs, even to my fingers 
ends, I drink ten pints a day, and it 
does me no manner of harm, Bernier's 
Travels, tom. ii. p. 261. 

() In the blood there are red glo- 
bules, fibrous parts, white globules, and 
water in which the whole ſwims, 


The 


* 


— 
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The law of Mahomet, which prohibits the drinking of wine, 
is therefore fitted to the climate of Arabia: and, indeed, before 
Mahomet's time, water was the common drink of the Arabs. 
The law (r) which forbad the Carthaginians to drink wine, was alſo a 
law of the climate; and, indeed, the climate of thoſe two countries 
is pretty near the ſame. 

Such a law would be improper for cold countries, where the 
climate ſeems to force them to a kind of national intemperance, 
very different from perſonal ebriety. Drunkenneſs predominates 
throughout the world, in proportion to the coldneſs and humidity of 
the climate, Go from the equator to the north pole, and you will 
find this vice increaſing together with the degree of latitude, Go 
from the equator again to the ſouth pole, and you will find the 
ſame vice travelling ſouth (5), exactly in the ſame proportion. 

It is very natural that where wine is contrary to the climate, 
and conſequently to health, the exceſs of it ſhould be more ſeverely 

uniſhed, than in countries where intoxication produces very few 
bad effects to the perſon, fewer to the ſociety, and where it does 
not make people Fanatic and wild, but only ſtupid and heavy. 
Hence thoſe laws (7) which inflicted a double puniſhment for 
crimes committed in drunkenneſs, were applicable only to a 
perſonal, and not to a national ebriety. A-German drinks through 
cuſtom, and a Spaniard by choice. 

In warm countries the relaxing of the fibres produces a great 

evacuation of the liquids, but the ſolid parts are leſs tranſpired, 
The fibres, which act but faintly, and have very little elaſticity, 
are not much impaired; and a ſmall quantity of nutritious juice is 
ſufficient to repair them; for which reaſon, they eat very little. 
It is the variety of wants in different climates, that firit occa- 
fioned a difference in the manner of living, and this gave riſe to 
a variety of laws. Where people are very communicative, there 
muſt be particular laws; wo? others where there 1s but little com- 
munication, 


CAT. XI. Of the Laws relitive te the Diſſempers of the 
, - Climate, 


HEROD OTUS (2) informs us, that the Jewiſh laws con- 
cerning the leproſy, were borrowed from the practice of the 
Egyptians. And indeed, the ſame diſtemper required the ſame 
remedies. "The Greeks and the primitive Romans were ſtrangers to 
theſe laws, as well as to the diſeaſe. Ihe climate of Egypt and 
' Paleſtine rendered them neceſſary ; and the facility with which this 
diſeaſe is ſpread, is ſufficient to make us ſenſible of the wiſdom 
and ſagacity of thoſe laws. 
Even we ourſelves have felt the effects of them. The Croi- 
ſades had brought the leproſy amongſt us; but the wiſe regula- 


(r) Plato, book 2. of laws; Ariſto- part of Chili. 
tle of the care of domeſtic affairs ; Eu- t) As Pittacus did, according te 
ſebius's Evangelical preparation, book Ariſtotle, Polit. lib. 1. c. 3. He lived 
12. c. 17. in a climate where drunkenneſs is not a 
s) This is ſeen in the Hottentots, national vice. 
and the inhabitants of the moſt ſouthern (] Book 2. 


tions 


OY 


| 7 
172 Tus SPIRIT or LAWS. Boox XIV. 


tions made at that time hindered it from infecting the maſs of the 
le. | 55 
Pee find by the law of the (v) Lombards, that this diſeaſe was 
read in Italy before the Croiſades, and merited the attention of 
ee Rotharis ordained that a leper ſhould be expelled 
from his houſe, baniſhed to a particular place, and rendered inca- 
pable of diſpoſing of his property; becauſe from the very mo- 
ment he had been turned out of his hoyſe, he was reckoned dead 
in the eye of the law. In order to prevent all communication with 
lepers, they were rendered incapable of civil acts. | 
J am apt to think that this diſeaſe was brought into Italy by 
the conqueſts of the Greek emperors, in whoſe armies there might 
be ſome ſoldiers from Paleſtine or Egypt. Be that as it may, the 
progreſs of it was ſtopt till the time of the Croiſades. WE 
It is related that Pompey's ſoldiers returning from Syria brought 
a diſtemper home with them not unlike the leproſy. We have 
no account of any regulation made at that time; but it is highly 
probable that ſome ſuch ſtep was taken, ſince the diſtemper was 
checked till the time of the Lombards. 9 N 
It is now two centuries ſince a diſeaſe, unkown to our anceſtors, 
was firſt tranſplanted from the new world to ours, and came to 
attack human nature even in the very ſource of life and pleaſure. 
Moſt of the principal families in the ſouth of Europe were ſeen to 
periſh by a diſtemper, that was grown too common to be ignomi- 
nious, and was conſidered in no other light, than in that of its 
being fatal. It was the thirſt of gold that n this diſeaſe; 
the Europeans went continually to America, and always brought 
back a new leaven of it. ; 
Reaſons drawn from religion ſeemed to require that this puniſh- 
ment of guilt ſhould be permitted to continue; but the infection 
had reached the boſom of matrimony, and given the vicious taint 
even to guiltleſs infants. » | 
As it is the buſineſs of legiſlators to watch over the health of 
the citizens, it would have been a wiſe part in them to have ſtopped 
this communication by laws made on the plan of thoſe of Moyes. 
The plague is a diſeaſe whoſe infectious progreſs is much more 
rapid. Egypt is its principal ſeat, from whence it ſpreads over the 
whole globe. Moſt countries in Europe have made exceeding good 
regulations to prevent this infection, and in our times an admirable 
method has been contrived to ſtop it; this is by forming a line of 
troops round the infected country, which cuts off all manner of 
communication. IR : 
The Turks (x), who have no ſuch regulations, fee the Chriſtians 
eſcape this infection in the ſame town, and none but themſelves 
rend; they buy the clothes of the infected, wear them, and pro- 
ceed in their old way, as if nothing had happened. The doctrine 
of a rigid fate, which directs their whole conduct, renders the 
magiſtrate a quiet ſpectator; he thinks that every thing comes 
own (ho hand of God, and that man has nothing more to do than 
to ſubmit. . ; 


( Book 2. tit. Is & J» and tit. 18. (* Ricayt on the Ottoman Empire, 
I, | g. 284. „ 


CHAP. 
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Cray. XII. Of the Laws againſt Suicides. 


WE do not find in hiſtory that the Romans ever killed them- 
ſelves without a cauſe : but the Engliſh are apt to commit 
ſuicide moſt unaccountably ; they deftroy themſelves even in the 
boſom of happineſs. This action among the Romans was the 
effect of education; 2 connected with their rr and 
cuſtoms: among the Engliſh it is the conſequence of a () diſtem- 
per; being connected with the 8 ſtate of the machine, and 
independent of every other cauſe. | | 

In all probability it is a defect of the filtration of the nervous 
juice: the machine whoſe motive faculties are often unexerted, 
is weary of itſelf ; the ſoul feels no pain, but a certain uneaſineſs in 
exiſting. Pain is a local ſenſation, which leads us to the defire of 
ſeeing an end of it; the burthen of life, which prompts us to the 
defire of ceaſing to exiſt, is an evil confined to no particular part. 

It is evident that the civil laws of ſome countries may have rea- 
ſons for branding ſuicide with infamy : but in England it cannot 
be puniſhed without puniſhing the effects of madneſs, 


4 if 
Cnay. XIII. Err ariſing from the Climate of England: 


1 a nation ſo diſtempered by the climate as to have a diſteliſh of 
every thing, nay even of lite, it is plain that the government 
moſt ſuitable to the inhabitants, is that in which they cannot lay 
their uneaſineſs to any ſingle perſon's charge, and in which, being 
under the direction rather of the laws than of the prince, it is 1m- 
poſſible for them to change the government without ſubverting the 
laws themſelves. + Lal | 

And if this nation has likewiſe derived from the climate a cer- 
tain impatience of temper, which renders them incapable of bear- 
ing the ſame train of things tor any long continuance ; it is ob- 
vious that the government above mentioned is the fitteſt for them. 

This impatience of temper is not very confiderable of itſelf; 

but it may become ſo when joined with courage. +7 | 
It is quite a different thing from levity, which makes people un- 
dertake or drop a project without cauſe; it borders more upon 
obſtinacy, becauſe it proceeds from ſo lively a ſenſe of miſery, 
that it is not weakened even by the habit of ſufferings : 

This temper in a free nation is extremely proper for diſconcert- 
ing the projects of tyranny (z), which is always flow and feeble in 
its commencements, as in the end it is active and lively; which at 
firſt only ſtretches out a hand to aſſiſt, and exerts afterwards a mul - 
titude of arms to oppreſs. SEP 725 

Slavery is ever preceded by ſleep. But a people who ſind no 
reſt in any ſituation, who continually explore every part, and feel 
nothing but pain, can hardly be lulled to ſleep. 


* 


( y) It may be complicated with the defign of ſubverting the eſtabliſhed 
ſcurvy, which, in ſome countries eſpe- power, and eſpecially that of demo- 
cially, renders a man whimſical and cracy; this is the ſignification in which 
unſupportable to himſelf, See Pirard's it was underſtood by the Greeks and 
Voyages, part 2, chap. 21. Romans. 

(xz) Here I take this word for the 


Politics 


a” 
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Politics are a ſmooth file, which cuts gradually, and attains its 
end by a flow progreſſion. Now the people of whom we have 
been ſpeaking, are incapable of bearing the delays, the details, and 
the coolneſs of negociations : In theſe they are more anlikely to 
ſucceed than any other nation ; hence they are apt to loſe by trea- 


nes what they obtain by their arms. 


CA. XIV. Other Efes of the Climate, 


O UR anceſtors, the ancient Germans, lived under a climate, 
where the paſſions were extremely calm. Their laws decided 
only in ſuch cafes where the injury was viſible to the eye, and went 
no farther. And as they judged of the outrages done to men from 
the greatneſs of the wound, they ated with no other delicacy in 
reſpect to the injuries done to women. The law of (a) the Ale- 
mans on this ſubject is very extraordinary. If a perſon uncovers 
a woman's head, he pays a fine of fifty ſous; if he uncovers her 
leg up to the knee, he pays the ſame; and double from the knee 
wards. One would think that the law meaſured the inſults offered 
en, as we meaſure a figure in geometry; it did not puniſh 
the crime of the imagination, but that of the eye. But upon the 
migration of a German nation into Spain, the climate ſoon found a 
neceſſity for different laws. The law of the Viſigoths inhibited 
the ſurgeons to bleed a free woman, except either her father, mo- 
ther, brother, ſon, or uncle was preſent, As the imagination of 
the 2 grew warm, ſo did that of the legiſlators; the law 
fuſ] every thing when the people were become ſuſpicious. - 
heſe laws had therefore a particular regard for the two ſexes. 
But in their puniſhments they ſeem rather to humor the revenge- 
ful temper of private perſons, than to adminiſter public juſtice, 
Thus in moſt caſes they reduce both the criminals to be ſlaves to 
the offended relations, or to the injured huſband; a free-born wo- 
man (5), who had yielded to the embraces of a married man, was 
delivered up to his wife to diſpoſe of her as ſhe pleaſed. They 
obliged the ſlaves (c), if they found their maſter's wife in adultery, 
to bind her, and carry her to her huſband; they even permitted 
her children (4) to be her accuſers, and her ſlaves to be tortured in 
order to con vict her. Thus their laws were far better adapted to 
refine, even to exceſs, a certain point of honor, than to form a 
civil adminiſtration. We muſt not therefore be ſurpriſed if 
count Julian was of opinion, that an affront of that kind ought to 
be expiated by the ruin of his king and country: we muſt not be 
ſurprized if the Moors, with ſuch a conformity of manners, found 
it ſo eaſy to ſettle and to maintain themſelves in Spain, and to 
retard the fall of their empire. 


5 Chap. 58. F 1. and 2. (c) Ibid. book 3. tit. 4. & 6. 
(5) Law ot the Viſigoths, book 3. (4) Ibid. book 3. tit. 4. 9 13. 
tit. 4+ $ y- 
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CAT. XV. Of the different Confidence which the Laws have in 
| the Prople, according to the Difference of Climates. 


HE people of Japan are of ſo ſtubborn and perverſe a temper, 
that neither their legiſlators nor magiſtrates can put any conh- 
dence in them: they ſet nothing before their eyes but judgments, 
menaces, and chaſtiſements ; every ſtep they take is ſubject to the 
inquiſition of the civil magiſtrate, Thoſe laws which out of five 
heads of families eſtabliſh one as a magiſtrate over the other four; 
thoſe laws which puniſh a family or a whole ward for a ſingle 
crime; thoſe laws, in fine, which find no body innocent where one 
may happen to be guilty, are made with a deſign to implant in the 
people a mutual diſtruſt, and to make __ man the inſpector, 
witneſs, and judge of his neighbour's condu 
On the contrary, the people of India are mild (e), tender, and 
compaſſionate. Hence their legiſlators repoſe a great confidence 
in them. They have eſtabliſhed 9 very few puniſhments; theſe 
are not ſevere, nor are they rigorouſly executed. They have ſub- 
jected nephews to their uncles, and orphans to their guardians, as 
in other countries they are ſubjected to their fathers; they have 
regulated the ſucceſſion by the acknowledged merit of the ſueceſſor. 
They ſeem to think that every individual ought to place an entire 
confidence in e of his fellow Abjecte. 
They infranchiſe their ſlaves without difficulty, they marry them, 
they treat them as their children (g): Happy climate, which gives 
birth to innocence, and produces a lenity in the laws! | 


9 See Bernier, tom. 2. p. 140. nity of ſlavery in India had made Dio- 
) See in the 14th Collection of the dorus ſay, that there was neither maſter 

Edifying Letters, p. 403, the principal nor ſlave in that country; but Dioderus 

laws or cuſtoms of the inhabitants of has attributed to the whole continent of 

the peninſula an this fide the Ganges, India, what, according to Strabo, lib. 15, 
(pg) I bad once thought that the le- belonged only to a particular nation. 
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B O O K XV. 
IN WHAT MANNER THE LAWS OF CIVIL SLAVERY 
-ARB RELATIVE TO THE NATURE Or THE CLI- 
MATE. "1 * | 
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Cnc. I. Of civil Slavay. | 
Bat 73191 In 9% den! * « 1 
QLAVYERY, properly ſo called, is the eſtabliſhment of 'a 
ri 


which gives to one man ſuch a power over another, as 

renders him abſolutt maſter of his life and fortune. The ſtate of 
ſlavery is in its on nature bad. It is neither uſeful to the maſter 
nor to the ;{lave; not to the ſlave, becauſe he can do nothing 
9 a motive of virtue; nor to the maſter, becauſe: by having 
an unlimited authority over his ſlaves, he inſenſibly accuſtoms him- 
ſelf to the want of all moral virtues, and from thence becomes 
flerce, haſty, ſevere; choleric; voluptuous, and cruel. q 
In deſpotic countries, where they are already in a ſtate of political 
ſervitude, civil ſlavery is more tolerable than in other governments. 
Every one ought to be ſatisfied in thoſe countries with neceſſaries 
and-life. Hence the condition of a ſlave is hardly more burden- 
ſome. than that, of a ſubject. WAS 4 
But in a monarchical government, where it is of the utmoſt im- 

chat human nature "ſhould not be debaſed, nor diſpirited, 
there obght to be no ſlavery. In democracies, where they are all 
upon equaltty; and in ariflocracies, where the laws ought to uſe 
their utmoſt endeavors to procure as great an equality as. the 
nature of the government will permit, 3 is contrary to the 
ſpirit of the conſtitution: it only contributes to give a power and 
luxury to the citizens which they ought not to have. 


Cnar, II. Origin of the Right of Slavery among the Reman 


itvilians. 


O NE would never have imagined that ſlavery ſhould owe its 
birth to pity, and that this ſhould have been excited three 
different ways (a). 

The law of nations, to prevent priſoners from being put to 
death, has allowed them to be made ſlaves. The civil law of the 
Romans empowered debtors, who were ſubject to be ill uſed by 
their creditors, to ſell themſelves. And the law of nature requires, 
that children, whom a father in the ſtate of ſervitude is no 
longer able to maintain, ſhould be reduced to the ſame tate as the 


father. 


(a) Juſtinian's Inftitutes, book 1. 
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Theſe reaſons of the civilians are all falſe. It is falſe that 
killing in war is lawful, unleſs in a caſe of abſolute neceſſity: but 
when a man has made another his ſlave, he cannot be ſaid to have 
been under a neceſſity of taking away his life, fince he actually did 
not take it away. War gives no other right over priſoners than 
to diſable them from doing any farther harm, by ſecuring thei? 
perſons. All nations (4) concur in deteſting the murdering of 
priſoners in cold blood, 

Neither is it true, that a freeman can ſell himſelf. Sale implies 
a price; now when a perſon ſells himſelf, his whole ſubſtance im- 
mediately devolves to his maſter; the maſter therefore in that caſe 

ives nothing, and the ſlave receives nothing. You will ſay he 
— a peculium. But this peculium goes along with his perſon. If 
it is not lawful for a man to kill himſelf, becauſe he robs his country 
of his perſon, for the ſame reaſon he is not allowed to barter his 
freedom. The freedom of every citizen conſtitutes a part of the 

ublic liberty; and in a democratical ſtate is even a part of the 
overeignty. To ſell one's freedom (c) is ſo repugnant to all rea- 
ſon, as can ſcarce be ſuppoſed in any man; If liberty may be 
rated with reſpe& to the buyer, it is beyond all price to the ſeller, 
The civil law, which authoriſes a diviſion of goods among men, 
cannot be thought to rank among ſuch goods, a part of the men 
who were to make this diviſion. The ſame law annuls all iniqui- 
tous contracts; ſurely then it affords redreſs in a contract where 
the grievance is moſt enormous. 

The third way is birth ; which falls with the two former; for if 
a man could not ſell himſelf, much leſs could he ſell an unborn infant, 
If a priſoner of war is not to be reduced to ſlavery, much leſs are 
his children. 

The lawfulneſs of putting a malefactor to death, ariſes from 
this circumſtance ; the law, by which he is puniſhed, was made 
for his ſecurity. A murderer, for inſtance, has enjoyed the benefit 
of the very law which condemns him ; it has been a continual protec- 
tion to him; he cannot therefore object againſt it, But it is not 
ſo with the ſlave. The law of ſlavery can never be beneficial to 
him; it is in all caſes againſt him, without ever being for his 
advantage; and therefore this law 1s contrary to the fundamental 
principle of all ſocieties. | 

If it be pretended, that it has been beneficial to him; as his 
maſter has provided for his ſubſiſtence ; ſlavery, at this rate, ſhould 
be limited to thoſe who are incapable of earning their livelihood: 
But who will take up with ſuch ſlayes? As to intants, nature, who 
has ſupplied ep mothers with milk, had provided for their ſuſten- 
ance;, and the remainder of their childhood approaches ſo near 
the age in which they are moſt . of being of ſervice, that 
he _ ſupports them cannot be ſaid to give them an equivalent; 
Which can entitle him to be their maſter. 

Nor is ſlavery leſs oppoſite to the civil law than to that of nature. 
What civil law can reſtrain a ſlave from running away, ſince he is 
not a member of ſociety, and conſequently has no intereſt in any 


(5 Excepting a few Canibals. as formerly among the Romans, and at 


% I mean flavery in a ſtrict ſenſe, preſent in out colonies, 
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civildfitutions ? He ean be retained only by a family law, that 
is, by the maſter's authority. | | 


Cray. III. Another Origin of the Right of Slavery. 


1 WOULD as ſoon ſay, that the right of ſlavery proceeds from 

the contempt of one nation for another, founded on a difference 
in cuſtoms. 1.5 

Lopem (4) de Gamar relates, thet the Spaniards found near St. 
Martha, ſeveral baſkets full of crabs, ſnails, graſchoppers, and locuſts, 
awhich proved to be the ordinary proviſion of the natives. This the 
conquerors turned to a heavy charge againſt the conquered, The au- 
thor owns that this, with their ſmoking and trimming their beards 
in a different manner, gave riſe to the law by which S> Americans 
became ſlaves to the Spaniards. | 

Knowledge humanizes mankind, and reaſon inclines to mild- 
neſs ; but prejudices eradicate every tender diſpoſition. 


Cn. IV. Anther Origin of the Right if Slavery. 


1 WOULD as ſoon ſay that religion gives its profeſſors a right 
to enſlave thoſe who diſſent from it, in order to render its pro- 
pagation more eaſy. | | 
his was the notian that encouraged the ravagers of America 
in their iniquity (e). Under the influence of this idea, they founded 
their right af enſlaving ſo many nations: for theſe robbers, who 
— abſolutely be both rebbers and Chriſtians, were ſuperlatively 
Low your. 

Lewis XIII. (J) was extremely uneaſy at a law, by which all 
the negroes of his colonies'were to be made ſlaves; but it being 
ſtrongly urged to him as the readieſt means for their converſion, 
he acquieſced without farther ſcruple. | - 


Cray. V. Of the Slavery of the Negroes, 


WEBE I to vindicate our right to make ſlaves of the Negroes, 
theſe ſhould be my arguments. | 

The Europeans, having extirpated the Americans, were obliged 
to make {ayes of the Africans, for clearing ſuch vaſt tracts of 


Sugar would be too dear, if the plants which produce it were 
Eyltivated by any other than ſlaves. 

Theſe creatures are all over black, and with ſuch a flat noſe, 
Wat they can ſcarcely be pitied. 

It is y to be believed that God, who is a wiſe Being, ſhould 

a ſoul, eipecially a good ſoul, in ſuch a black ugly body. 

It is fo natural to look upon colour as the criterion of human 

yature, that the Aſiatics, among whom eunuchs are employed, 


(4) Biblioth, Ang. tom, 13. p. 2+ by Garcilaſſo de la Vega, 
ert. - (J) Labat's new Voyage to the Iſles 
(e) See Hiſt. of the Conqueſt of of America, val, 4. P. 114, in 175% 
Mexico, ky Soli, and that of Pw, iam, a 
ways 
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always deprive the Blacks of their reſemblance to us, by a more 


opprobrious diſtinction. | 


e colour of the ſkin may be determined by that of the hair, 
which among the Zgyptians, the beſt philoſophers in the world, 


was of ſuch importance, that they put to death all the red-haired 


men who fell into their hands. / 

The Negroes prefer a glaſs necklace to that gold which polite 
nations ſo highly value: can there be a greater proof of their 
wanting common ſenſe ? 

It is impoſſible for us to ſuppoſe theſe creatures to be men, be- 
cauſe allowing them to be men, a ſuſpicion would follow, that we 
ourſelves are not Chriſtians. 

Weak minds exaggerate too much the wrong done to the Afri- 
cans. For were the caſe as they ſtate it, would the European 
powers, who make ſo many needleſs conventions among themſelves, 

ave failed to enter into a general one, in behalf of humanity and 
compaſſion ? 


Cray. VI. The true Origin of the Right of Slavery. 


II. is time to enquire into the true origin of the right of ſlavery: 
It ought to be founded on the nature of things; let us ſee if 
there be any caſes where it can be derived from thence. . 

In all deſpotic governments people make no difficulty in ſelling 
themſelves; the political ſlavery in ſome meaſure annihilates the 
civil liberty. , 

According to Mr. Perry (g), the Muſcovites ſell themſelves 
very readily ; their reaſon for it is evident; their liberty is not 
worth keeping. 

At Achim every one is for ſelling himſelf. Some of the chief 
lords (Y) have not leſs than a thouſand ſlaves, all principal mer- 
chants, who have a great number of ſlaves themſelves, and theſe 
alſo are not without their ſlaves, Their maſters are their heirs, 
and put them into trade. In thoſe ſtates, the freemen being over- 
powered by the government, have no better refource than that of 
making themſelves ſlaves to the tyrants in office, 

This is the true and rational origin of that mild law of ſlavery, 
which obtains in ſome countries; and mild it ought to be, as 
founded on the free choice a man makes of a maſter, for his own 
benefit; which forms a mutual convention betwixt the two par- 
Hes, 


Cray, VII. Another Origin of the Right of Slavery. 


HERE is another origin of the right of ſlavery, and even 
of the molt cruel ſlavery, which is to be ſeen among men. 
There are countries where the exceſs of heat enervates the 
body, and renders men fo ſlothful and diſpirited, that nothing but 
the fear of chaſliſement can oblige them to perform any laborious 
duty: flavery is there more reconcileable to reaſon ; and the maſ- 
ter being as lazy with reſpect to his ſovereign, as his ſlave is with 
regard to him, this adds a political to a civil ſlavery, 


(s) Preſent State of Ruffla. () Dampier's Voyages, vol. 3. 
N 2 Ariſtotle 
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Ariftotle (i) endeavours to prove, that there are natural ſlaves 
but what he ſays is far from proving it. If there be any ſuch, I 
believe they are thoſe of whom I have been ſpeaking. | 
But as all men are born equal, ſlavery muſt be accounted un- 
natural, though in ſome countries, it be founded on natural reaſon 
and a wide difference ought to be made betwixt ſuch countries, and 
thoſe in which even natural reaſon rejects it, as in Europe, where it 
has been ſo happily aboliſhed. Sh 
Plutarch, in the life of Numa, ſays, that in Saturn's time, there 
was neither ſlave nor maſter. Chriſtianity has reſtored that age in 
our climates. 


Chae. VIII. DInutility of Slavery among 15. 


FATUR AL flavery, then, is to be limited to ſome particular 
parts of the world. In all other countries even the moſt ſervile 
drudgeries may be performed by freemen. 

Experience verifies my aſſertion. Before Chriſtianity had abo- 
liſhed civil ſlavery in Europe, working in the mines was judged too 
toilſome for any but ſlaves or malefactors: at preſent there are men 
employed in them, who are known to live (4) comfortably. The 
magiſtrates have, by fome ſmall privileges, encouraged this pro- 
fefion; to an increaſe of labour, they have joined an increaſe of 
gain; and have gone fo far as to make thoſe people better pleaſed 
with their condition, than with any other which they could have 
embraced. | | | 

No labour is fo heavy, but it may be brought to a level with 
the workman's ſtrength, when regulated by equity, and not by 
avarice. The violent fatigues which flaves are made to undergo 
in other parts, may be ſupplied by a ſkilful uſe of ingenious ma- 
chines. The Turkiſh mines in the Bannat of Temeſwaer, though 
richer than thoſe of Hungary, did not yield ſo much; becauſe 
the working of them depended entirely on the ftrength of their 
flaves. | | 

I know not whether this article be diftated by my underſtanding, 
or by my heart, Poſſibly there is not that climate upon earth, 
where the moſt laborious ſervices might not with proper encourage- 
ment be performed by freemen. Bad laws having made lazy men 
they have been reduced to flavery, becauſe of their lazineſs, 


- ., Crap, IX. Several Kinds of Slawery. 


LAVERY is of two kinds, real and perſonal. The real annexes 

the ſlave to the land, which Tacitus makes (/) the condition of 
flaves among the Germans. They were not employed in the 
family: a ſtated tribute of corn, cattle, or other moveables, paid to 
their maſter, was the whole of their ſervitude. And ſuch a ſer- 
vitude ſtill continues in Hungary, Bohemia, and ſeveral parts of 
Lower Germany. „ 


(i) Polit. lib. i. C. Io Hungary. 


() As may be ſeen in the mines of (1) De moribus Cermanzrum. 
Hartz in Lower Saxony, and in thoſe of 


Perſons 
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Perſonal ſlavery conſiſts in domeſtic ſervices, and relates more to 
the maſter's perſon. * 

The worſt degree of ſlavery is, when it is at once both real and 
perſonal, as that of the Helotes among the Lacedæmonians. They 
underwent the fatigues of the field, and ſuffered all manner of 
inſults at home. This Helotiſm is contrary to the nature of things. 
Real ſlavery is to be found only among nations () remarkable for 
their ſimplicity of life; all family buſineſs being done by the wives 
and children. Perſonal ſlavery is peculiar to voluptuous nations; 
luxury requiring the ſervice of flaves in the houſe. But Helotiſm 
Joins in the ſame perſon the ſlavery eſtabliſhed by voluptuous na- 
tions, and that of the moſt ſimple. 


CHa p. X. Regulations neceſſary in ręſpect to Slavery. | 


BU of whatſoever kind the ſlavery be, the civil laws ſhould 
endeavour on the one hand to aboliſh the abuſes of it, and on 
the other to guard againſt its dangers. 


| Crar. XI. Abuſes of Slawery. 
FN Mahometan ſtates (2), not only the life and goods of female- 


ſlaves, but alſo what is called their virtue or honor, are at their 

maſter's diſpoſal. One of the misfortunes of thoſe countries is, 
that the greateſt part of the nation are born only to be ſubſervient 
to the pleaſures of the other. This ſervitude is alleviated by the 
lazineſs in which ſuch flaves ſpend their days; which is an addi- 
tional diſadvantage to the ſtate, 
It is this indolence which renders the (o) Eaftern ſeraglios ſo 
delightful to thoſe very perſons, whom they were made to confine, 
People who dread nothing but labour, may imagine themſelves 
happy in thoſe places of indolence and eaſe. But this ſhews how 
contrary they are to the very intent of the inſtitution of ſlavery. 

Reaſon requires that the maſter's power ſhould not extend to 
what does not appertain to his ſervice: Slavery ſhould be calculated 
for utility, and not for pleaſure. The laws of chaſtity ariſe from 
thoſe of nature, and ought in all nations to be reſpected. 

If a law which preſerves the chaſtity of ſlaves, be good in thoſe 
ſtates where an arbitrary power bears down all before it, how much 
more will it be ſo in monarchies, and how much more ſtill in re- 
publics? | 

The law of the Lombards {p) has a regulation which ought to 
be adopted by all governments. If a maſter debauches his — 
„wife, the flave and his wife ihall be reſtored to their freedom.“ 
An admirable expedient, which, without ſeverity, lays a powerful 
reſtraint on the incontinence of maſters ! 

The Romans ſeem to have erred on this head. They allowed 
an unlimited ſcope to the maſter's luſts, and, in ſome meaſure, 

denied their ſlaves the privilege of marrying. It is true, they were 


(n) Tacitus de moribus German. ſays, Perſia. 

h e maſter js not to be diſtinguiſhed from (%) Sir John Chardin, vol. II. in his 

de flaye by any delicacy of living. deſcription of the market of Izagour. 
{o) Sir John Chardin's traveis to () Lib. 1. tit. 32. 4 5 
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the loweſt part of the nation ; yet there ſhould have been ſome care 
taken of their morals; eſpecially, as in prohibiting their marriage, 
they corrupted the morals of the citizens, | 


Cray, XII. Danger from the Multitude of Slaves. 
THE multitude of ſlaves has different effects in different go- 


vernments. It is no grievance in a deſpotic ſtate, where the 
political ſervitude of the whole body takes away the ſenſe of civil 
flavery. Thoſe who are called freemen, in reality are little more 
Tſo than they who do not come within that claſs; and as the latter 
in quality of eunuchs, freedmen, or ſlaves, have generally the 
management of all affairs, the condition of a freeman and that of 
a ſlave are very nearly allied. This makes it therefore almoſt a 
matter of indifference whether in ſuch ſtates the flaves be few or 
numerous. | 
But in moderate governments, it is a point of the higheſt im- 
portance, that there ſhould not be a great number of ſlaves. The 
pou liberty of thoſe ſtates adds to the value of civil liberty; and 
e who 1s deprived of the latter, is alſo bereft of the former. He 
ſees the happineſs of a ſociety, of which he is not ſo much as 
member; he ſees the ſecurity of others fenced by laws, himſel 
without any protection. He perceives that his maſter has a ſoul, 
capable of enlarging itſelf ; while his own labours under a continual 
depreſſion. Nothing more aflimilates a man to a beaſt than living 
among freemen, himſelf a ſlave. Such people as theſe are natural 
enemies of the ſociety ; and their number muſt be dangerous. 
It is not therefore to be wondered at, that moderate governments 
have been ſo frequently diſturbed by the revolts of ſlaves; and that 
this ſo ſeldom happens in (4) deſpotic ſtates. | 


CHAT. XIII. Of armed Slaver. 


T HE danger of arming ſlaves is not ſo great in monarchies as 
in republics. © In the former, a warlike people, and a body of 
nobility, are a ſafficient check upon theſe armed ſlaves; whereas 
the pacific members of a republic would have a hard taſk to quell 
a ſet of men, who having offenſive weapons in their hands, would 
find themſelves a match for the citizens, 

' The Goths, who conquered Spain, ſpread themſelves over the 
country, and ſoon became very weak. They made three important 
regulations: they aboliſhed an ancient cuſtom which prohibited in- 
termarriages with the (7) Romans; they enacted that all the freed- 
men (5) belonging to the Fiſcus ſhould ſerve in war, under penalty 
of being reduced to ſlavery; and they ordained that each Goth 
ſhould arm and bring into the field the tenth part () of his ſlaves. 
This was but a ſmall proportion: befides, theſe ſlaves thus carried 
to the field, did not form a ſeparate body; they were in the army, 
and might be ſaid to continue in the family, 


() The revolt of the Mamelucs was tit. 1. F 1, 
# diferent caſe; this was a body of the (5) Ibid. lib, x. tit. 17. J 26, 
militia who pſurped the empire. le) Ibid. lib. 9, tit. a. 9. 
(r) Law of the Viſigoths, lib. 3. 


1 | Cnar- 
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CAT. XIV. The Same Subject continued, 


WHEN a whole nation is of a martial temper, the ſlaves in 
arms are leſs to be feared. | 

By a law of the Alemans, a flave who had committed a clandeſ- 
tine theft (), was liable to the ſame puniſhment as a freeman in 
the like caſe; but if he was found guilty of an open robbery (x), 
he was only bound to reſtore the things ſo taken. Among the 
Alemans, courage and intrepidity extenuated the guilt of an action. 
They employed their flaves in their wars. Moſt republics have 
been attentive to diſpirit their ſlaves: but the Alemans relying on 
_ themſelves, and being always armed, were ſo far from fearing 
theirs, that they were rather for augmenting their courage; they 
were the inſtruments either of their depredations or of their 


glory . 
Cn. XV. Precautions to be uſed in Moderate Governments, 


ENITY and humane treatment may prevent the dangers to be 
apprehended from the multitude of ſlaves in a moderate go- 
vernment. Men grow reconciled to every thing, and even to 
ſervitude, if not aggravated by the ſeverity of the maſter. The 
Athenians treated their ſlaves with great lenity; and this ſecured 
that ſtate from the commotions raiſed by the ſlaves among the 
auſtere Lacedæmonians. 

It does not appear that the primitive Romans met with any 
trouble from their ſlaves. Thoſe civil broils which have been 
compared to the Punic wars, were the conſequence of their having 
diveſted themſelves of all humanity towards their flaves (5). 

A frugal and laborious people generally treat their ſlaves more 
kindly, than thoſe who are above labour. The primitive Romans 
uſed to live, work, and eat with their ſlaves; in ſhort, they behaved 
towards them with juſtice and humanity, The greateſt puniſhment 
they made them ſuffer, was to make them paſs before their neigh- 
bours with a forked piece of wood on their backs. Their manners 
were ſufficient to ſecure the fidelity of their ſlaves; fo that there 
was no neceſſity for laws. 

But when the Romans aggrandized themſelves ; when their ſlaves 
were no longer the companions of their labour, but the inſtruments 
of their luxury and pride; as they then wanted morals, they had 
need of laws. It was even neceſſary for theſe laws to be of the 
moſt 'terrible kind, in order to eſtabliſh the ſafety of thoſe cruel 
maſters, who lived with their flaves as in the midſt of enemies, 

They made the Sillanian Senatus-Conſultum, and other laws (x) 
which decreed, that when a maſter was murdered, all the . ſlaves 
under the ſame roof, or in any place ſo near the houſe, as to be 
within the hearing of a man's voice, ſhould without diſtinction be 
condemned to die. Thoſe who, in this caſe, ſheltered a ſlave, in 


(«) Law of the Alemans, c. 5. 3. in the Servile than in the Punic war. 
(x) Law of the Alemans, c. 5. Y 5. Lib. z. 


per virtutam. (z) See the whole title of the Senat. 
( y) Sicily, ſays Florus, ſuffered more Conſ. Syll. in ff. 
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children to death, the magiſtrates o 
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order to ſave him, were puniſhed as murderers (a) ; he whom his 
maſter (6) ordered to kill him, and who obeyed, was reputed 


guilty; even he who did not hinder him from killing himſelf, was 


iable to be puniſhed (c). If a maſter was murdered on a journey, 
they put to death (4) thoſe who were with him, and thoſe who 
fled. All theſe laws took place even againſt perſons whoſe innocence 
was proved; the intent of them was to inſpire their ſlaves with a 
prodigious reſpect for their maſter. They were not dependent on 
the civil government, but on a fault or imperfection of the civil 
overnment. They were not derived from the equity of civil laws, 
Face they were contrary to the principle of thoſe laws. They were 
properly founded on the principles of war, with this difference, that 
the enemies were in the boſom of the ſtate. The Sillanian Senatus- 
Conſultum was derived from the law of nations, which requires that 
a ſociety, however imperfect, ſhould be preſerved, | 
It is a misfortune in government when the magiſtrates thus find 
themſelves under a neceflity of making cruel laws: becauſe they 
have rendered obedience difficult, they are obliged to increaſe the 
enalty of diſobedience, or to ſuſpect the ſlave's fidelity. A prudent 
* foreſees the ill conſequences of rendering the legiſlature 
terrible. The flaves amongſt the Romans could have no con- 
2 in the laws; and therefore the laws could have none in 


Cn ay. XVI. Regulations between Maſters and Slaves. 


T HE magiſtrate ought to take care that the ſlave has his food 
> and raiment ; and this ſhould be regulated by law. 

The laws ought to provide that care be taken of them in fick. 
neſs and old age. Claudius (#) decreed, that the flaves, who, in 
fickneſs, had been abandoned by their maſters, ſhould, in caſe they 
recovered, be emancipated, 'This law inſured their liberty ; but 
Howl not there have been ſome care alſo taken to preſerve their 

n | 

When the law permitted a maſter to take away the life of his 

ſlave, he was inveſted with a power which he ought to exerciſe as 

udge, and not as maſter; it was neceſſary, theretore, that the law 
ſhould ordain thoſe formalities, which remove the ſuſpicion of an act 
of violence. | 

When fathers, at Rome, were no — permitted to put their 

ained the (J) puniſhment 
which the father would have inflicted. A like cuſtom between the 
maſter and his ſlaves would be highly reaſonable in a country, 
Where maſters have the power of life and death. 

The law of Moſes was extremely ſevere. If a man ftruck his 
te ſervant ſo that he died under his hand, he was to be puniſhed ; 
7 but if he ſurvived a day or two, no puniſhment enſued, becauſe 


(a) Leg. fiquis, $ 12. ff. de Senat. (c) 1. f 22. ff. de Senat. Conſult, 
nnn — On 6 
hen Antony commanded Eros (4) Leg. 1. C 31. ff. ibid. 
to kill has it was the ſame as com- Di Fi 
Cn, 2 1 3 becauſe, Y) See law z. in the Code de patriâ 
e obeyed, he would have been pote by the emperor Alexander. 
P3%yhed as the murderer of his tnaſter, an — 


* 
= 


— 
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« he was his money (g).“ Strange that a civil inſtitution ſhould 
thus relax the law of nature ! | | 7 

By a law of the Greeks (5) a flave too ſeverely treated by his 
maſter, might inſiſt upon being ſold to another. In latter times 
there was a law of the ſame nature (i) at Rome. A maſter diſ- 
pleaſed with his ſlave, and a flave with his maſter, ought to be 
ſeparated. | 

When a citizen uſes the flaye of another ill, the latter ought to 
have the liberty of complaining before the Judge. The laws (4). 
of Plato and of moſt nations took away from ſlaves the right of 
natural defence. It was neceſſary then that they ſhould give them 
a civil defence. 

At Sparta, ſlaves could have no juſtice againſt either inſults or 
injuries. So exceſſive was their miſery, that they were not only the 
ſlaves of a citizen, but alſo of the public; they belonged to all, as 
well as to one. At Rome, when they conſidered the injury done to 
a ſlave, they had regard only to the (J) intereſt of the maſter. In 
the breach of the Aquilian law, they confounded a wound given to 
a beaſt, and that given to a ſlave; they regarded only the diminu- 
tion of their value. At Athens (zz) he who had abuſed the flave of 
another was puniſhed ſeverely, and ſometimes even with death. 
The law of Athens was very reaſonable, in not adding the loſs of . 
ſecurity to that of liberty. 


Cray. XVII. OF Infranchiſements. 


T is eaſy to perceive that many ſlaves in a republican govern- 

ment create a neceflity of making many free. The evil is, if 
they have too great a number of flaves, they cannot keep them in 
due bounds ; if they have too many freedmen, they cannot live, 
and muſt become a burthen to the republic: beſides, it may be as 
much in danger from the multitude of freedmen, as from that of 
ſlaves. It is neceſſary therefore that the law ſhould have an eye to 
theſe two inconveniencies. 

The ſeveral laws and decrees of the ſenate made at Rome, both 
for and againſt flaves, ſometimes to limit, and at other times to 
facilitate their infranchiſement, plainly ſhew the embaraſſment in 
which they found themſelves in this reſpect. There were even 
times in which they durſt not make laws. When under Nero (2) 
they demanded of the ſenate a permiſſion for the maſters to reduce 
again to ſlavery the ungrateful freedmen, the emperor declared 
that it was their duty to decide the affairs of individuals, and to 
make no general decree. 

Much leſs can I determine what ought to be the regulations of à 
good republic in ſuch an affair; this depends on too many circum- 
ſtances. Let us however make ſome reflections. a 


(e) Lev. c. 21. v. 20. the laws of thoſe nations who came out 
(+). Plutarch on ſuperſtition. of Germany, as may be ſeen by their 
(i) See the conſtitution of Antoninus codes. 

Pius, Inflitut. Lib. 1. tit. 7. (m) Demeſt benes Orat. contra Midiam, 
( Lib. 9. p: 610. edition of Frankfort in 1604. 


%) This was frequently the ſpirit of (= Annals of Tacitus, lib. 13. | 
| A conſiderable 
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A confiderable number of freedmen ought not ſuddenly to be 
made by a general law. We know that among the Volſinienſes (o) 
the freedmen becoming maſters of the ſuffrages, enacted an abomi- 
nable law, which gave them the right of lying the firſt night with 
the young women married to the free - born. 
| | There are ſeveral ways of inſenſibly introducing new citizens 
into a republic. The laws may favour the acquiring a peculium, 
and put ſlaves into a condition of buying their liberty: they may 
eſcribe a term to ſervitude like thoſe of Moſes, which limited 
that of the () Hebrew ſlaves to fix years. It is eaſy to enfranchiſe 
every year a certain number of thoſe ſlaves, who by their age, 
health, or induſtry, are capable of getting a ſubſiſtence. The evil 
may be even cured in its root: as a great number of ſlaves are 
connected with the ſeveral employments which are given them; to 
divide amongſt the free-born a part of theſe employments, for 

2 commerce or navigation, is diminiſhing the number of 

ves. 

When there are many freedmen, it is neceſſary that the civil 

laws ſhould determine what they owe to their patron, or that theſe 

duties ſhould be fixed by the contract of infranchiſement. 

It is certain that their condition ſhould be more favoured in the 
Civil, than in the political ſtate ; becauſe, even in a popular govern- 
Ment, the power ought not to fall into the hands of the vulgar. 

At Rome, where they had ſo many freedmen, the political laws 
with regard to them, were admirable. - They gave them very litile, 
and excluded them almoſt from nothing : they had even a ſhare in 
the legiſlature, but the reſolutions they were capable of taking 
were almoſt of no weight. They might bear a part in the public 
offices, and even in the dignity of the prieſthood (7) ; but this 
privilege was in ſome fort rendered uſeleſs by the diſadvantages 
they had to encounter in the elections. They had a right to enter 
into the army; but they were to be regiſtered in a certain claſs of 
the cenſus, before they could be ſoldiers. Nothing hindered the (-) 
freedmen from being united by marriage with the families of the 
free-born; but they were not permitted to mix with thoſe of the 
ſenators, In ſhort, their children were free - born; though they 
were not ſo themſelves. 


CAT. XVIII. Of Freedmen and Eunuths. 


THus in a republican government, it is frequently of advantage, 

that the ſituation of the freedmen be but little below that of 
the free- born, and that the laws be calculated to remove a diſlike 
of their condition. But in a deſpotic government, where luxury 
and arbitrary power prevail, they have nothing to do in this reſpect; 
the freedmen generally find themſelves above the free-born. They 
rule in the court of the prince, and in the palaces of the great; and 
as they ſtudy the foibles, and not the virtues of their maſter, they 

lead him intirely by the former, not by the latter. Such were the 
freedmen of Rome in the times of the emperors. 


(e) Freinſhemius's Supplement, 24 ) Annals of Tacitus, lib. 3. 
of lib. 8. 4h 5 Auguſtus's ſpeech in Dio, I, 55. 
(e)] Exodus xxi. 


When 
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When the principal ſlaves are eunuchs, let never ſo many privi- 

leges be granted them, they can hardly be regarded as freedmen. 
For as they are incapable of having a family of their own, they 
are naturally attached to that of another; and it is only by a kind 
of fiction that they are conſidered as citizens. 
And yet there are countries where the magiſtracy is entirely in 
their hands. In (s) Tonquin, ſays Dampier (7), all the man- 
« darins, civil and military, are eunuchs.“ They have no fa- 
milies, and though they are naturally avaricious, the maſter or 
the prince benefits in the end by this very paſſion, 

Dampier tells us too, that in this country the eunuchs cannot live 
without women, and therefore marry. The law which permits 
their marriage may be founded partly on their reſpect for theſs 
eunuchs, and partly on their contempt of the fair ſex. 

Thus they are truſted with the magiſtracy, becauſe they have 
no family; and permitted to marry, becauſe they are magiſtrates. 

Then it is that the ſenſe which remains would fain ſupply that 
which they have loſt; and the enterprizes of deſpair become a 
kind of enjoyment. So in Milton, that ſpirit who has nothing 
left but deſires, enraged at his degradation, would make uſe of 
his impotency itſelf, | „ 

We ſee in the hiſtory of China a great number of laws to de- 
prive eunuchs of all civil and military employments; but they 
always returned to them again. It ſeems as if the eunuchs of the 
eaſt were a neceſſary evil, 


() It was formerly the ſame in tury, uſe the word eunuch, whenever 
China. The two Mahometan Arabs they ſpeak of the governor of a City. 
who travelled thither in the ninth cen= (t) Vol, 3, 
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B O O K XVI. 


HOW THE LAWS OF DOMESTIC SLAVERY HAVE A 
' REBATION TO THE NATURE OF THE CLIMATE. 


— —— 


Cray. I. Of domgftic Servitude. 
80 AVES are eſtabliſhed for the family; but they are not a 


— 


part of it. Thus I diftinguiſh their ſervitude from that which 
e women in ſome countries ſuffer, and which I ſhall properly call 
domeſtic ſervitude. - | 


Car. II. That in the Countries of the South there is a natural 
| Inequality between the two Sexes. 


WOMEN, in hot climates, are (a) marriageable at eight, 
nine, or ten years of age; thus, in thoſe countries, infancy 


and marriage generally go together. They are old at twenty: 


their reaſon therefore never accompanies their beauty. When 
beauty demands the empire, the want of reaſon forbids the claim; 
when reaſon is obtained, beauty is no more. Theſe women ought 
then to be in a ſtate of dependence; for reaſon cannot procure in 
old age, that empire which even youth and beauty 3 not give. 
It is therefore extremely natural that in theſe places, a man, when 
no law oppoſes it, ſhould leave one wife to take another, and that 
polygamy ſhould be introduced. 

In temperate climates, where the charms of wcmen are beſt 
preſerved, where they arrive later at maturity, and have children 
at a more advanced ſeaſon of life, the old age of their huſbands 
in ſome degree follows theirs; and as they have more reaſon and 
knowledge at the time of marriage, if it be only on account of 
their having continued longer 1n life, it muſt naturally introduce 
a kind of equality between the two ſexes, and, in conſequence of 
this, the law of baving only one wife. 

In cold countries the almoſt neceſſary cuſtom of drinking ſtrong 
liquors, eſtabliſhes intemperance amongſt men. Women, who, in 
this reſpect, have a natural reſtraint, becauſe they are always on 
the defenſive, have therefore the advantage of reaſon over them. 

Nature, which has diſtinguiſhed men by their reaſon and bodily 
ſtrength, has ſet no other bounds to their power than thoſe of this 


(a) Mahomet married Cadhisjaat five, met. We ſee women in the kingdom 
and took her to his bed at eight years old. of Algiers pregnant at nine, ten, and 
In the h t countries of Arabia and the eleven years of age. Hiſt. of the King 
Indies girls are marriageable at eight dom of Algiers, by Logiers de Teoſſisy 
years of age, and are brought to bed the p. 61. 


year aſter, Prideaux, Life of Mabo- 


ſtrength 
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ſtrength and reaſon, It has given charms to women, and ordained 
that their aſcendant over man ſhall end with theſe charms : - but in 
hot countries, theſe are found only at the beginning, and never in 
the progreſs of life, "Þ, | | 

Thus the law which permits only one wife, is phyſically conform- 
able to the climate of Europe, and not to that of Aſia. This 
is the reaſon why Mahometaniſm was fo eaſily eſtabliſhed in Afia, 
and with ſuch difficulty extended in Europe; why Chriſtianity is. 
maintained in Europe, and has been deftroyed in Aſia; and in fre, 
why the Mahometans have made ſuch progreſs in China, and the 
Chriſtians ſo little. Human reaſons however are ſubordinate to 
that ſupreme cauſe, who does whatever he pleaſes, and renders 
every thing ſubſervient to his will, 

Some particular reaſons induced Valentinian (5) to permit poly- 


gamy in the empire. That law, ſo improper for our climates, 
was abrogated (c) by Theodoſius, Arcadius, and Honorius. 


Caray. III. That a Plurality of Wives greatly depends on the Meaxs 
of ſupporting them. 8 


THOUGH in countries where polygamy is once eſtabliſhed, the 
number of wives 1s principally determined by the opulence 
of the huſband ; yet it cannot be ſaid that opulence eſtabliſhed 
polygamy in thoſe fates; ſince poverty may produce the ſame 
effect, as I ſhall prove when I come to ſpeak of the ſavages. | 
Polygamy in powerful nations is leſs a luxury in itſelf, than the 
occaſion of great luxury, In hot (4) climates they have few 
wants, and it coſts little to maintain a wife and children; they may 
therefore have a great number of wives. 


Cray. IV. That the Law of Polygamy is an Affair that depends 
on Calculation, 


CCORDING to the calculations made in ſeveral parts of 
Europe, there are here born more boys than girls (e); on the 
contrary, by the accounts we have of Aſia, there are there born 
more (7) girls than boys. The law which in Europe allows only 
one wife, and that in Afia which permits many, have therefore 2 
certain relation to the climate, 5 
In the cold climates of Aſia there are born, as in Europe, more 
males than females; and from hence, ſay the (g) Lamas, is derived 


(5) See Jornandes de Regno & tem- 
Per. Succeſ. and the eccleflattic Hiſto- 
rians. . 

(e) See law 7. of the Code de Fudais 
& Czlicolis, and Nov. 18. c. 8. 

(4) In Ceylon a man may live on ten 
ſols a month; they eat nothing there 
but rice and fiſh, Collection of woyages 
made to Mabliſb an India Company. 

(+) Dr. Arbuthmot finds that in Eng- 


F 


land the number of boys exceeds that of 
girle; but people have been to blame-to 
conclude that the caſe is the fame in all 
climates. 

(/)] See Kempfer, who relates, that 
upon numbering the people of Meaco, 
there were found 182072 males, and 
223573 temales. 

() Du Haide'sHikt, of China, Vol. 
ive 


the 


juſtify the e. either the 
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the reaſon of that law, which amongſt them, permits a woman to 
have (5) many huſbands. | , | 
But it is difficult for me to believe that there are many countries 
where the diſproportion can be yur enough for any exigency to 
| Win favour of many wives, or 
that of many huſbands. This would only imply, that a majority- 
of women, or even a majority of men, is more conformable to 
nature in certain countries than in others. | | 
. I confeſs, that if what hiſtory tells us be true, that, at Bantam (i) 
there are ten women to one man, this muſt be a caſe particularly 
favourable to polygamy. 
In this I only give their reaſons, but do not juſtify their cuſtoms, 


CAT. V. The Reaſon of a Law of Malabar. 


IN the tribe of the (4) Naires, on the coaſt of Malabar, the men 


can have only one wife, while a woman, on the contrary, may 
have many huſbands. The origin of this cuſtom is not, I believe, 
difficult to diſcover. The Naires are the tribe of nobles, who are 
the ſoldiers of all thoſe nations. In Europe ſoldiers are forbid to 
marry : in Malabar, where the climate requires greater indulgence, 
they-are ſatisfied with rendering marriage as little burthenſome to 
them as poſlible; they giye one wife amongſt many men; which 
conſequently diminiſhes the attachment to a family, and the cares of 


houſe-keeping, and leaves them in the free poſſeſſion of a military 
ſpirit. | 
| Cray. VI, Of Polygamy confidered in itſelf. 


W IT H regard to polygamy in general, independently of the 

circumſtances which may render it tolerable, it is not of 
the Jeaſt ſervice to mankind, nor to either of the two ſexes, whe- 
ther it be that which abules, or that whick is abuſed. Neither is it 
of ſervice to the children; for one of of its greateſt inconvenien- 
cies is, that the father and mother cannot have the ſame affection 
for their offspring ; a father cannot love twenty children with the 


fame tenderneſs as a mother can love two. It is much worſe when 
a wife has many huſbands; for then paternal love is only held by 


this opinion, that a father may believe, if he will, or that others 
may believe, that certain children belong to him. 

They ſay, that the emperor of Morocco has women of all co- 
Jours, white, black, and tawny, in his ſeraglio. But the wretch has 


ſcarce need of a fingle colour, 
Beſides, the poſſefion of many wives does not always prevent 
their entertaining deſires (/) for thoſe of others: it is with luſt 


() Albuzeir-el-haſſen, one of the (I) See Francis Pirard, c. 27. Edi- 
Mahometan Arabs, who, in the ninth fying Letters, 3d and 10th collection on 
century, went into India and China, the Malleami on the coaſt of Malabar. 
thought this cuſtom a proſtitution. And This is conſidered as an abuſe of the 
indeed nothing could be more contrary military profeſſion, as a woman, ſays 
to the ideas of a Mahometan. Pirard, of the tribe of the Bramins, 

(i) Collection of voyages for the never would marry many huſbands. 
eſtabliſhment of an India Compary, (1) This is the reaſon why women in 
vol. 1. the caſt are ſo carefully concealed, 


1 
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as with avarice, whoſe thirſt increaſes by the acquiſition of trea- 
In the reign of Juſtinian, many philoſophers, diſpleaſed with the 
conſtraint of Chriſtianity, retired into Perſia, What ſtruck them 
the moſt, ſays Agathias (n), was, that polygamy was permitted 
amongſt men, who did not even abſtain from adultery. 

May I not ſay that a plurality of wives leads to that paſſion 
which nature diſallows? for one depravation always draws on ano- 
ther, I remember that in the revolution which happened at Con- 
ſtantinople, when ſultan Achmet was depoſed, hiſtory ſays, that the 
people having plundered the Kiaya's houſe, they found not a ſingle 
woman; they tell us that at (2) Algiers, in the greateſt part of 
their ſeraglios, they have none at 


Cray. VII. Of an Equality of Treatment in Caſe of many Net. 


F ROM the law which permitted a 3 of wives, followed 

that of an equal behaviour to each. omet, who allowed 
of four, would have every thing, as proviſions, dreſs, and conjugal 
duty, equally divided between them. This law is alſo in force in 
the Maldivian iſles (o), where they are at liberty to marry three 
wives. 

The law of Moſes (y) even declares, that if any one has mar- 
ried his ſon to a ſlave, and this ſon ſhould afterwards eſpouſe a free 
woman, her food, her raiment, and her duty of marriage, ſhall he 
not diminiſh. They might give more to the new wife; but the 
firſt was not to have leſs than ſhe had before. | 


Cuay, VIII. Of He Separation of Women from Men, 
1 5 HE prodigious number of wives poſſeſſed by thoſe who live 


in rich and voluptuous countries, js a conſequence of the law 
of polygamy. Their ſeparation from men, and their cloſe con- 
finement, naturally follow from the greatneſs of this number, 
Domeſtic order renders this neceſſary; thus an inſolvent debtor 
ſeeks to conceal himſelf from the purſuit of his creditors. There 
are climates where the impulſes of nature have ſuch force, that 
morality has almoſt none. If a man be left with a woman, the 
temptation and the fall will be the ſame thing; the attack certain, 
the reſiſtance none. In theſe countries, inſtead of precepts, they 
have recourſe to bolts and bars. 
One of the Chineſe claſſic authors conſiders the man as a pro- 
digy of virtue, who finding a woman alone in a diſtant apartment, 
can forbear making uſe of force (). 


le) Life and Actions of Juſtinian, ** to know the right owner; or to ſee a 
P. 403. « beautiful woman in a lonely apart- 
() Hiſt, of Algiers, by Logier de © ment; or to hear the cries of an 


Taſſis. enemy, who muſt periſh without our 
(e) See Pirard, e. 12. « aſſiſtance. Tranſlation of a Chi- 
( p) Exod. xxi. 10, 11. neſe piece of morality, which may be 


(g) It is an admirable touch-ftone, ſeen in Du Halde, vol. iii, p. 351» 
* to find by one's ſelf a treaſure, and Foe. 


CHaP, 


* 
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na. IX. Of the Connexion between damgſtic and political Go- 


IN a republic the condition of citizens is moderate, equal, mild, 
and agreeable; every thing partakes of the benefit of public 
- liberty. An empire over the women cannot, amongſt them, be ſo 
well exerted ; and where the climate demands this empire, it is 
molt agreeable to a monarchical government. This is one of the 
xeaſons why it has ever been difficult to eſtabliſh a popular go- 
vernment in the eaſt. 
On the contrary, the. ſlavery of women is perfectly conformable 
to the genius of a deſpotic government, which delights in treating 
all with ſeverity. Thus at all times have we ſeen in Aſia domeſtic 
- flavery, and deſpotic government, walk hand in hand with an equal 
age. | | 
- In,a government which requires, above all things, that a parti- 
N cular regard be paid to its tranquillity, and where the extreme 
; ſubordination. calls for peace, it is abſolutely neceſſary to ſhut u 
the. women ; for their intrigues would prove fatal to their but. 
bands.” A government which has not time to examine into the con- 
duct of its fubjeRs, views them with a ſuſpicious eye, only beckuſe 
they appear, and ſuffer themſelves to be known. | 
Let us only ſuppoſe that the levity of mind, the indiſcretions, 
che taſtes and caprices of our women, attended by their paſſions of 
a higher and a lower kind, with all their active fire, and in that full 
Iberty with which they appear amongſt us, were conveyed into an 
eaſtern government, where would be the father of a family who 
could enjoy a moment's repoſe? the men would be every where 
ſuſpected, every where enemies; the ſtate would be overturned, 
and the kingdom overflowed with rivers of blood. | 


— SO ———— ꝑq a 3 = = 


nat. X. The Principle on which the Morals of the Faſt are 
k founded. | 


TN the caſe of a multiplicity of wives, the more a family ceaſes 
to be united, the more ought the laws to reunite its detached 
parts in a common center; and the greater the diverſity of in- 
tereſts, the more neceſſary it is for the laws to bring them back to 
à common intereſt. EY © 4 
This is more particularly done by confinement. The women 
ſhould not only be ſeparated from the men by the, walls of the 
koufe ; but they ought alſo to be ſeparated in the ſame ineloſure, in 
ſuch a manner that each may have a diſtinct houthold in the ſame 
family. From hence each derives all that relates to the practice of 
morality, modeſty, chaſtity, reſerve, filence, peace, dependence, 
reſpect, and love; and, in ſhort, a general direction of her thoughts 
ta that which in its own nature is a thing of the greateſt importance, 
a ſingle aud entire attachment to her family. ; 
Women have. naturally ſo many duties to fulfil, duties which are 
. peculiarly theirs, that. they cannot be ſufficiently excluded from 
every thing capable of inſpiring other ideas; from every thing 
that goes by the name of amuſements; and from every thing which 
we call bulincis, * 
Ve 
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We find the manners more pure in the ſeveral parts of the caft, 
in proportion as the confinement of women is more ſtrictly obſerved. 
In great kingdoms, there are neceſſarily great lords, The greater 
their wealth, the more enlarged-1s their ability of keeping their 
wives in an exact confinement, and of preventing them from 
entering again into ſociety. From hence it proceeds, that in the 
empires of Turky, Perſia, of the Mogul, China, and Japan, the 
manners of their wives are ad mirable. | 

But the caſe, is not the ſame in [ndia, where a maltitude of 
iſlands, and the ſituation of the land, have divided the country into 
an infinite number of petty ſtates, which from cauſes that we have 
not here room to mention, are rendered deſpotic. 

There are none there but wretches, ſome pillaging, and others 
pillaged. Their grandees have very moderate fortunes ; and thoſe 
whom they call rich, have only a bare ſubſiſtence. The confine. 
ment of their women cannot therefore be very ſtrict; nor can they 
make uſe of any great precautions to keep them within due bounds ; 
from hence it proceeds that the corruption of their manners is 
ſcarcely to be conceived, 

We may there ſee to what an extreme the vices of a climate 
indulged in the full liberty, will carry licentiouſneſs. It is there 
that nature has a force, and modeſty a weakneſs, which exceeds all 
comprehenſion. At Patan (7) the wanton defires (5) of the women 
are ſo outrageous, that the men are 2 to make uſe of a 
certain apparel to ſhelter them from their deſigns. According to 
Mr. Smith (z), things are not better conducted in the petty king- 
doms of Guinea. In theſe countries, the two ſexes loſe even thoſe 
laws which properly belong to each, 


CAT. XI. Of domeſtic Slavery independently of Polygamy. 


T is not only a plurality of wives, which in certain places of the 

eaſt requires their confinement, but alſo the climate itſelf. Thoſe 
who conſider the horrible crimes, the treachery, the dark villainies, 
the porſonings, the aſſaſſinations, which the liberty of women has 
occaſioned at Goa, and in the Portugueſe ſettlements in the Indies, 
where religiou permits only one wife; and who compare them with 
the innocence and purity of manners of the women of Turky, 
Perſia, Indoſtan, China, and Japan, will clearly ſee that it is fre- 
quently as neceſſary to ſeparate them from the men, when they 
have but one, as when they have many. 


(r) Collection of Voyages for the 
eſtabliſhment of an India Company, 
vol. ii. p. 2. 

(3) In the Maldivian iſles the fathers 
marry their daughters at ten and eleven 
years of age, becauſe it is a great fin, ſay 
they, to lutfer them to endure the want 
of a huſband. See Pirard, c. 12, At 
Bantam as ſoon as a girl is twelve or 
thirteen years old, ſhe muſt be married, 
if they would not have ber lead a de- 
bauched life, Collection of Voyages for 


the eftabl:ſhment of an India Company, 
p- 348. 

() Voyage to Guinea, part ſecond. 
« When the women happen to meet 
« with a man, they lay hold of him, 
and threaten to make a complaint to 
„their huſbands, if he flight their ad- 
« dretles. They ſteal into a man's bed, 
„% and wake him; and if he retaſes to 
ce comply with their defires, they threa- 
« ten to ſuffer themſelves to be caught 


„in flagranti. 


O Theſe 
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Theſe are things which ought to be decided by the climate, 
What purpoſe would it anſwer to ſhut up women in our northern 
countries, where their manners are naturally good ; where all their' 
paſſions are calm; and where love rules over the heart with fo 
regular and gentle an empire, that the leaſt degree of prudence is 
ſafficient to conduct it? ö 

It is a happineſs to live in thoſe climates which permit ſuch 
freedom of converſe, where that ſex which has moſt charms ſeems 
to embelliſh ſociety, and where wives reſerving themſelves for the 
pleaſures of one, contribute to the amuſement of all, 


CA. XII. Of natural Modeſty, - | 


LL nations are equally agreed in fixing contempt and igno- 
A many on the e 8 Mane = LiQated this 
to all. She has eſtabliſhed the attack, and ſhe has eſtabliſhed too 
the reſiſtance ; and having implanted deſires in both, ſhe has given 
to the one boldneſs, and to the other ſhame. To individuals ſhe has 
ted a long ſucceſſion of years to attend to their preſervation ; 
t to continue the ſpecies, ſhe has granted only a moment. 

It is then far from being true, that to be incontinent is to follow 
the laws of nature; on the contrary, it is a violation of theſe laws, 


Which can be obſerved only by behaving with modeſty and dil- 


cretion. 

* Beſides, it is natural for intelligent beings to feel their imper- 
fections. Nature has therefore fixed ſhame in our minds, a ſhame 
of our imperfections. | 

When therefore the phyſical power of certain climates violates 
the natural law of the two ſexes, and that of intelligent beings; it 
belongs to the legiſlature. to make civil laws, with a view of 
oppoking the nature of the climate, and re-eſtabliſhing the primitive 


laws, * 


CMA. XIII. Of Jealouß. 


IT H reſpect to nations, we ought to diſtinguiſh between the 
paſſion of jealouſy, and a jealouſy ariſing from cuſtoms, man- 


W 


ners, and laws. The one 1s a hot raging fever; the other, cold, but 


ſometimes terrible, may be joined with indifference and contempt. 
The one, an abuſe of love, derives its ſource from love itſelf, 
'The other depends only on manners, on the cuſtoms of a nation, on 
the laws of the country, and ſometimes even on religion (2). 
It is generally the effect of the phyſical power of the climate; 
and at the ſame time, the remedy of this phylical power. 


'Cnae, XIV, Of the Eaftern manner of domeſtic Government. 


WIVES are changed ſo often in the eaſt, that they cannot have 
the power of domeſtic government. This care is therefore 
committed to the eunuchs, whom they intruſt with their keys, and 


(=) Mahomed defied his followers and Confucius preached the ſame doc- 
to watch their wives; a certain Iman tine, | 


when he was dying ſaid the ſame thing h 
| the 
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the management of their families. In Perſia,” ſays Sir John 
Chardin, “ matried women are furniſhed with cloaths as they want 
« them, after the manner of children.“ Thus that care which 
ſeems ſo well to become them, that care which every where elſe is 

the firſt of their concern, does not at all regard them. 


CHAT. XV. Of Divorce and Repudiation. 
T HERE is this difference between a diyorce and a repudiation, 


that the former is made by mutual conſent ariſing from a mu- 
tual antipathy ; while the latter is formed, by the will and for the 
advantage of one of the two parties, independently of the will and 
advantage of the other. 

The neceflity there is ſometimes for women to repudiate, and 
the difficulty there always is in doing it, render that law very ty- 
rannical, which gives this right to men, without granting it to, 
women. A huſband is the maſter of the houſe; he has a thou- 
ſand ways of 4 his wife to her duty, or of bringing her 
bac c to it; ſo that in his hands it ſeems as if repudiation could be 
only a freſh abuſe of power. But a wife who repudiates, only 
— * uſe of a dreadful kind of remedy. It is always a great 
misfortune for her to go in ſearch of a ſecond huſband, when ſhe 
has loſt the moſt part of her attractions with another, One of the 
advantages attending the charms of youth in the female ſex is, 
that in an advanced age the huſband is led to complacency and 
love by the remembrance of paſt pleaſures. 

It is then a general rule, that in all countries where the laws 
have given to men the power of repudiating, they _ alſo. to 
grant it to women, Nay, in climates where women live in do- 
meſtic ſlavery, one would think that the law ought to favor wo- 
men with the right of repudiation, and huſbands only with that of 
drvorce. | 

When wives are confined in a ſeraglio, the huſband ought not to 
repudiate on account of an oppoſition of manners; it is the huſ- 
band's faulr if their manners are incompatible. 

Repudiation on account of the barrenneſs of the woman, ought 
never to take place but where there is only one wife (x) : when 
there are many, this is of no importance to the huſband. | 

A law of the Maldivians ()) permitted them to take again a wife 
whom they had repudiated. A law of Mexico (z) forbad their 
being re- united under pain of death. The law of Mexico was 
more rational than that of the Maldivians: at the time even of the 
diſſolution, it attended to the perpetuity of marriage; inſtead of 
this, the law of the Maldivians ſeemed equally to ſport with 
marriage and repudiation. | 

The law of Mexico admitted only of divorce, This was a par- 
ticular reaſon for their not permitting thoſe who were voluntarily 


(x) It does not follow from hence ably to any other, becauſe in this caſe 
that repudiation on account of ſterility, there was leſs expence. Pirard's Tra- 
ſhould be permitted amongſt Chri- wels. 
tians. (z) Hiſt. of the conqueſt of Mexico, 

O) They took them again prefer- by Solis, p. 499 · 


O 2 ſeparated, 
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ſeparated, to be ever re-united. Repudiation ſeems chiefly to pro- 
ceed from a haſtineſs of temper, and from the dictates of paſſion z 
while divorce appears to be an affair of deliberation. 

Divorces are frequently of great political uſe; but as to the civil 
utility, they are eſtabliſhed only for the advantage of the huſband 
and wife, and are not always favourable to their children. 


Cray. XVI. Of Repudiation and Divorce among ſt the Romans. 


R OMULUS permitted a huſband to repudiate his wife, if ſhe + 
had committed adultery, prepared . poiſon, or procured falſe 
keys. He did not grant to women the right of repudiating their 
huſbands. Plutarch (a) calls this, a law extremely — — 

As the Athenian law gave (5) the power of repudiation to the 
wife as well as to the huſband, and as this right was obtained by 
the women amongſt the primitive Romans, notwithſtanding the law 
of Romulus, it is evident that this inſtitution. was one of thoſe which 
the deputies of Rome brought from Athens, and which were in- 
ſerted into the laws of the twelve tables. 8 5 
Cicero (c) ſays, that the reaſons of repudiation ſprung from the 

law of the twelve tables. We cannot then doubt but that this lu] 

increaſed the number of the reaſons for repudiation eſtabliſhed by 
Romulus. 4 

The power of divorce was alſo an ap intment, or at leaſt a 
conſequence of the law of the twelve tables, For from the mo- 
ment that the wife or the huſband had ſeparately the right of re- 
pudiation, there was a much ſtronger reaſon for their having the 

er of quitting each other by mutual conſent. 

The law did not require that they ſhould lay open the (4) 
cauſes of divorce, In the nature of the thing the reaſons for re- 

udiation ſhould be given, while thoſe for a divorce are unneceſſary ; 

cauſe whatever cauſes the law may admit as ſufficient to break a 
marriage, a mutual antipathy muſt be Monger than them all. 
The following fact mentioned by Dionyſus Halicarnaſſenſis (e), 
Valerius Maximus (/), and Aulus Gellius (g), does not appear 
to me to have the leaſt degree of probability: though they had at 
Rome, ſay they, the power of repudiating a wife; yet they had 
ſo much reſpect for the auſpices, that no = for the ſpace of 
five hundred and twenty years, ever made (+) ule of this right, 
till Carvilius Ruga repudiated his, becauſe of her ſterility. We 
need only be ſenſible of the nature of the human mind, to perceive 
how very extraordinary it muſt be for a law, to grant ſuch right 
to a whole nation, and yet for no body to make uſe of it. Co- 
Tiolanus ſetting out on his exile, adviſed his (i) wife to marry a 
man more happy than himſelf, We have juſt been ſeeing that 


a 
(a) Life of Romulus, (g) Lib. 4. c. 3. 8. 
(b) This was a law of Solon. () According to Dionyſ. Halic. and 
(e Mimam res ſuas fibi habere juſſit, Valerius Maximus; and five hundred 
ex duodecim tabu.is cauſam addidit. and twenty-three, according to Aulus 
A Gelljus. Neither did they agree in 
(d) Juſtinian altered this, Nov, 117. placing this under the ſame confuls. 
g. 10. (i) See the ſpeech of Veturia in 
(% Lib, 2. C, 4: ; 
f the 
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the law of the twelve tables, and the manners of the Romans, greatly 
extended the law of Romulus. But to what purpoſe were theſe 
extenſions, if they never made uſe of a power to repudiate? Be- 
ſides, if the citizens had ſuch a reſpect for the auſpices, that they 
would never repudiate, how came the legiſlators of Rome to have 
leſs than they ? and how came the laws inceſſantly to corrupt their 
manners ? gee 
All that is ſurprizing in the fact in queſtion, will ſoon diſappear, 
only by comparing two paſſages in Plutarch. The regal law (4) 
permitted a huſband to repudiate in the three caſes already men- 
tioned; and *“ it enjoined,” ſays Plutarch (J), & that he who re- 
'« pudiated in any other caſe, ſhould be obliged to give the half of 
0 bis ſubſtance to his wife, and that the other half ſhould be conſe- 
* crated to Ceres.“ They might then repudiate in all caſes, if they 
were but willing to ſubmit to the penalty, No body had done this 
before Carvilius Ruga (), who, as Plutarch ſays in another place 
(=), © put away his wife for her ſterility two hundred and thirty 
« years after Romulus. That is, ſhe was repudiated ſeventy- one 
years before the law of the twelve tables, which extended both the 
power and cauſes of repudiation. 
The authors I have cited ſay, that Carvilius Ruga loved his wife; 
but that the cenſors made him take an oath to put her away, becauſe 
of her barrenneſs, to the end that he might give children to the re- 
Lou and that this rendered him odious to the people. We muſt 
now the genius and temper of the Romans, before we can diſcover 
the true cauſe of the hatred they had conceived againſt Carvilius. 
He did not fall into diſgrace with the people for repudiating his 
wife ; this was an affair that did not at all concern them. But 
Carvilius had taken an oath to the cenſors, that by reaſon of the 
ſterility of his wife, he would repudiate her to give children to the 
republic. This was a yoke which the people ſaw the cenſors were 
going to put upon them. I ſhall diſcover, in the proſecution of 
this work (o), the repugnance which they always felt to regulations 
of the like kind. But whence can ſuch a contradiction betwixt thoſe 
authors ariſe? It is becauſe Plutarch examined into a fact, and 


the others have recounted a prodigy. 


(k) Plutarch's life of Romulus. a confiſcation of bis effects, ſince he 
(/) Ibid. followed the orders of the cenſors. 
(n) Indeed ſterility is not a cauſe () In his compariſon between The- 
mentioned by the law of Romulus: but ſeus end Romulus. 
to all appearance he was not ſubject to (e) Bok 23. c. 3. 


0 3 BOOK 


1495 Tak SPIRIT or L/AWS. Boer XVII. 


B. 0 O K XVII. 


HOW THE LAWS OF POLITICAL SERVITUDE 
HAVE A RELATION TO THE NATURE OF THE 
CLIMATE. 


 — ——— — — —  — œf— 


Crap. I. Of political Servitude. 


OLITICAL ſervitude does not leſs de on the nature of 
the climate, than that which is civil and domeſtic; and this we 
Mall now demonſtrate. . O25 


* 4 
CB Ar. II. 'The Difference between Nations in point of Courage. 


WE have already obſerved that great heat enervates the ſtrength 
| and courage of men, and that m cold climates they have a 
certain vigor of body and mind, which renders them patient and 
intrepid, and qualfies them for arduous enterprizes. This remark 
holds good not only between different nations; but even in the 
different parts of the ſame conntry. In the north of China (a) 
people are more courageous than thoſe m the ſouth; and thoſe in 
the ſouth of Corea (5) have lefs bravery than thoſe in the north. 
We ought not then to be aſtoniſhed, that the effeminacy of the 
eople in hot climates has almoſt always rendered them flaves ; 
and that the bravery of thoſe in cold chmates has enabled them to 
maintain their liberties. This is an effect which ſprings from a 
natural cauſe, 
This has alſo been found true in America; the defpotic empires 
of Mexico and Peru were near the Line, and almoſt all the little 
free nations were, and are ſtill, near the Poles, | 


Cnae. III. Of the Climate of Aſia. 


T HE relations of travellers (c) inform us, “ that the vaſt con- 

« tinent of the north of Aſia, which extends from forty degrees 
* or thereabouts to the Pole, and from the frontiers of Muſcovy 
even to the eaſtern ocean, is in an extremely cold climate; that 
« this immenſe tract of land is divided by a chain of mountains 
« which run from welt to eaſt, leaving Siberi on the north, and 
« Great Tartary on the ſouth ; that the climate of Siberia is ſo cold, 
e that, excepting a few places, it is unſuſceptible of cultivation; 
* and that though the Ruſſians have ſertlements all along the Irtis, 


(a) Du Halde, vol. i. p. 112. (c) See Travels to the North, vol. viii. 


(b) The Chineſe books make men- the Hiſt. of the Tartars, and Du Halde, 
tion of this. Lid. vol, ir- 


1 « they 


* 
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they cultivate nothing; that this country produces only ſome 
« little firs and ſhrubs; that the natives of the country are. di- 
te yided into wretched hordes or tribes, like thoſe of Canada; that 
« the reaſon of this. cold proceeds, on the one hand, from the 
« height of the land, and on the other, from the mountains, which, 
* in proportion as they run from ſouth to north, are levelled. in 
* ſuch a manner, that the north wind every where blows without 
te oppoſition z that this wind, which renders Nova Zembla uninha- 
« bitable, blowing in Siberia makes it a barren waſte ; that in 
te Europe, on the contrary, the mountains of Norway and Lapland 
« are admirable bulwarks, which cover the northern countries from 
* the wind; fo that at Stockholm, which is about fifty-nine degrees 
« latitude, the earth produces plants, fruits, and corn; and that 
% about Abo, which is ſixty- one degrees, and even to ſixty-three 
rc and ſixty- four, there are mines of filver, and the land is fruitful 
enough. | 

We 2 alſo in theſe relations, that Great Tartary, fituated to the 
* ſouth of Siberia, is alſo exceeding cold; that the country will 
** not admit of cultivation; that nothing can be found but paſturage 
for their flocks and herds; that trees will not grow there, but 
only brambles, as in Iceland; that there are near China and 
* India ſome countries where there grows a kind of millet, but 
c that neither corn nor rice will ripen; that there is ſcarcely a 
« place in Chineſe Tartary at forty-three, forty-four, and forty- 
« five degrees, where it does not freeze ſeven or eight months in 
* the year, ſo that it is as cold as Iceland, though it might be ima- 
« gined, from its fituation, to be as hot as the ſouth of France; 
c that there are no cities, except four or five towards the eaſtern 
ocean, and ſome which the Chineſe, for political reaſons, have 
« built near China; that in the reſt of Great Tartary, there are 
« only a few ſituated in Buchar, 'Turqueſtan, and Cathay; that the 
* reaſon of this extreme cold proceeds from the nature of the 
* nitrous earth, full of ſalt-petre and ſand, and more particularly 
« from the height of the land. Father Verbieſt found, that a cer- 
« tain place eighty leagues north of the great wall towards the 
% ſource of Kavamhuran, execeded the height of the ſea near 
« Pekin three thouſand geometrical paces; that this height (4) is 
te the cauſe that though almoſt all the great rivers of Aſia have 
* their ſource in this country, there is however ſo great a want of 
« water, that it can be inhabited only near the rivers and lakes.“ 

Theſe facts being laid down, I reaſon thus: Aſia has properly no 
temperate zone, as the places ſituated in a very cold climate imme- 
diately touch upon thoſe which are exceeding hot, that is Turky, 
Perſia, India, China, Corea, and Japan, 

In Europe, on the contrary, the temperate zone is very exten- 
ſive, though ſituated in climates widely different from each other; 
there being no affinity between the climates of Spain and ltaly, 
and thoſe of Norway and Sweden. But as the climate grows 
inſenſibly cold upon our advancing from ſouth to north, nearly in 
proportion to the latitude of each country; it thence follows that 
each reſembles the country joining to it, that there is no very 


(4) Tartary is then a kind of a flat mountain. 


O4 extraordi- 
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extraordinary difference between them, and that, as I have juſt 
ſaid, the temperate zone is very extenſive. W RT? | 
From hence it comes, that in Aſia the ſtrong nations are oppoſed 
to the weak; the watlike, brave, and active people touch imme- 
diately on thoſe who are indolent, effeminate, and timorous; the 
one muſt therefore conquer, and the other be conquered. In Eu- 
rope, on the contrary, ſtrong nations are oppoſed to the ſtrong; 
and thoſe who join to each other have nearly the ſame courage. 
This is the grand reaſon of the weakneſs of Aſia, and of the 
ſtrength of Europe; of the liberty of Europe, and of the ſlavery 
of Aſia: a cauſe that I do not recollect ever to have ſeen remarked. 
From hence it proceeds, that liberty in Aſia never increaſes; 
whilſt in Europe it is enlarged or diminiſhed, according to parti- 
eular circumſtances. 

The Ruſſian nobility have indeed been reduced to ſlavery by the 
ambition of one of their princes; but they have always diſcovered 
thoſe marks of impatience and diſcontent, which are never to be 
ſeen in the ſouthern climates. Have they not been able for a ſhort 
time to eftabliſh an ariſtocratical government? Another of the 
northern kingdoms has loſt its laws; but we may truſt to the cli- 
1 that theꝝ are not loft in ſuch a manner as never to be reco- 
vered. l * 


Cr. IV. The Conſequences reſulting from this. 


W HAT we have now ſaid is perfectly conformable to hiſtory, 
Aſia has been ſubdued thirteen times; eleven. by the northern 
nations, and twice by thoſe of the ſouth. In the early ages it was 
conquered three times by the Scythians ; afterwards it was ſubdued 
once by the Medes, and once by the Perſians; again by the 
Greeks, the Arabs, the Moguls, the Turks, the Tartars, the Per- 
fians, and the Afghans. I mention only the Upper Aſia, and ſay 
nothing of the invaſiors made in the reſt of the ſouth of that part 
| er the world, which has moſt frequently ſuffered prodigious revo- 
tions. | 

In Europe, on the contrary, ſince the eſtabliſhment of the Greek 
and Phœnician colonies, we know but of four great changes; the 
firſt cauſed by the conqueſt of the Romans; the ſecond by the in- 
undation of barbarians, who deſtroyed thoſe very Romans; the 
third by the viftories of Charlemain; and the laſt by the invaſions 
of the Normans. And if this be rightly examined, we ſhall find, 
even in theſe changes, a general ſtrength diffuſed through all the 
parts of Europe. We know the difficulty which the Romans met 
with in conquering Europe, and the eaſe and facility with which 
they invaded Aſia. We are ſenſible of the difficulties the northern 
pations had to encounter in overturning the Roman empire; of 
the wars, and labors of Charlemain; and of the ſeveral enter- 
prizes of the Normans. The deſtroycrs were inceſſantly de-- 


ſtroyed. 
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of the North of Europe, made Conqueſts, the Effects of the Conqueſt 
/ 


were not the /ame. 


HE nations in the north of Europe conquered as freemen ; 
the people in the north of Aſia conquered as ſlaves, and ſub- 
dued as others only to gratify the ambition.of a maſter. 

The reaſon is, that the people of Tartary, the natural conquerors 
of Aſia, are themſelves enſlaved. They are inceſſantly making 
conqueſts in the ſouth of Aſia, where they form empires; but that 
part of the nation which continues in the country, find that they 
are ſubje& to a great maſter, who, being deſpotic in the ſouth, will 
likewiſe be ſo in the north, and exerciſing an arbitrary power over 
the vanquiſhed ſubjeQs, pretends to the ſame over the conquerors. 
This is at preſent moſt conſpicuous in that vaſt country called 
Chineſe Tartary, which is governed by the emperor with a power 
almoit as deſpotic as that of China itſelf, and which he every day 
extends by his conqueſts, 

We may likewiſe ſee in the hiſtory of China, that the emperors (e) 
ſent Chineſe colonies into Tartary. Theſe Chineſe are become 
Tartars, and the mortal enemies of China; but this does not 
prevent their carrying into Tartary the ſpirit of the Chineſe go- 
vernment. 

A part of the Tartars who were conquerors have very often 
been themſelves expelled; when they have carried into their de- 
farts that ſervile ſpirit, which they had acquired in the climate of 
ſlavery. The hiſtory of China furniſhes us with ſtrong proofs of 
this aſſertion, as does alſo our ancient (V) hiſtory. 

From hence it proceeds that the genius of the Getic or Tarta- 
rian nation has always reſembled that of the empires of Afia.. 
The people in theſe are governed by the cudgel; the inhabitants of 
Tartary by whips. The ſpirit of Europe has ever been contrary 
to theſe manners; and in all ages what the people of Aſia have 
called puniſhment, thoſe of Europe have deemed the moſt out- 
rageous abuſe (g). 

The Tartars who deſtroyed the Grecian empire, eſtabliſhed in 
the conquered countries ſlavery and deſpotic power; the Goths, 
after ſubduing the Roman empire, founded monarchy and liberty. 

do not know whether the famous Redbeck, who in his Atlantica 
has beſtowed ſuch praiſes on Scandinavia, has made mention of that 
great prerogative which ought to ſet this people above all the na- 
tions upon earth; namely, this country's having been the ſource of 
the liberties of Europe, that is, of almoſt all the freedom which at 
preſent ſubſiſts amongſt mankind. 

Jornadez the Goth called the north of Europe the forge (4) of 
the human race. I ſhould rather call it the forge, where thole 


(e) As Vouty V. emperor of the concerning the manner of thinking 
fifth Dynaſty, among the German nations, in reſpect 
{ f} The Scythians thrice conquered to the cudgel; let the inftrument be 
Aſia, and thrice were driven from what it will, the power or action of 
thence, Juſtin, I. 2, beating was always conſidered by them 
(g) This is no way contrary to what as an affront. 
I ſhall ſay in the 2$th book, chap. 20. () Humani generis efficinam. 


weapons 
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weapons were framed, which broke the chains of ſouthern nations. 
In the north, were formed thoſe valiant people, who ſallied forth and 
deſerted their countries, to deſtroy tyrants and ſlaves, and to teach 
men that nature having made them equal, reaſon could not render 


them dependent, except where it was neceſſary to their happineſs. 


Cnay. VI. A new phy/ical Cauſe of the Slavery of Afia, and of the 
Li of Europe. 


JN Aſia they have always had great empires; in Europe theſe 
=® could never ſubſiſt. Aſia has larger plains; it is cut out into 
much more extenſive diviſions by mountains and ſeas; and as it 
lies more to the ſouth, its ſprings are more eaſily dried up; the 
mountains are leſs covered with ſnow; and the rivers being not (i) 
To large, form more contracted barriers. | | 

Power in Aſia ought then to be always deſpotic: for if their 
flavery was not ſevere, they would ſoon make a {:vigon, inconſiſt- 
ent with the nature of the country. 

In Europe the natural diviſion forms many nations of a moderate 
extent, in which the ruling by laws is not incompatible with the 
maintenance of the ſtate: on the contrary, it is ſo favourable to it, 
that without this, the ſtate would fall into decay, and become a prey 
to its neighbours. 

It is this which has formed a genius for liberty, that renders every 
part extremely difficult to be ſubdued and ſubjected to a foreign 
power, otherwiſe than by the laws and the advantage of com- 
merce. 

On the contrary, there reigns in Aſia a ſervile ſpirit, which they 
have never been able to ſhake off: and it is impoſſible to find, in 
all the hiſtories of that country, a ſingle paſſage which diſcovers a 


freedom of ſpirit: we ſhall never ſee any thing there but the exceſs 
of ſlavery. | 


a 


Crap. VII. Of Africa and America. 


T HIS is what I had to ſay of Aſia and Europe. Africa is in 

a climate like that of the ſouth of Aſia, and is in the ſame 
ſervitude. America (4) being lately deſtroyed and re-peopled by 
the nations of Europe and Africa, can now ſcarcely diſplay its 
genuine ſpirit ; but what we know of its ancient hiſtory is very con- 
tormable to our principles. 


Cnay. VIII. Of the Capital of the Empire, 


NE of the conſequences of what we have been mentioning, 
is, that it is of the utmoſt importance to a great prince to 
make a proper Choice of the ſeat of his empire. He 7, ws places 
it to the ſouthward, will be in danger of loſing the north; but he 


(i) The waters loſe themſelves, or America are called by the Spaniards 
evaporate before or after their ftreams Indios Brawos, and are much more difh- 
are united, | cult to ſubdue than the great empires 

(+) The petty barbarous nations of of Mexico and Peru. 


wha 
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who fixes it on the north, may eaſily preſerve the ſouth. I do not 
ſpeak of particular caſes. In mechanics there are frictions by 


which the effects of the theory are frequently changed or retarded ; 
and policy hath alſo its frictions. ' 


B OO K XVIII. 


OF LAWS IN THE RELATION THEY BEAR TO THE 
NATURE OF THE SOIL, 


— TEIN TR Sew 


CAP. I. How the W Soil has an Influence on the 
4. 


H E goodneſs of the land, in any country, naturally eſtabliſhes 
ſubjection and dependance. The huſbandmen, who compoſe 
the principal part of the people, are not very jealous of their 
liberty ; they 'are too buſy and too intent on their own private 
affairs, A country which overflows with wealth, is afraid of pil- 
lage, afraid of an army. Who is there that forms this goodly 
« party?“ ſaid Cicero to Atticus (a), “are they the men of com- 
„ merce and huſbandry? Let us not imagine that theſe are 
« averſe to monarchy, theſe to whom all governments are equal, as 
« ſoon as they beſtow tranquillity.” 

Thus monarchy is more frequently found in frunful countries, 
and a republican government in thoſe which are not ſo; and this 
is ſometimes a ſufficient compenſation for the inconveniences they 
ſuffer by the ſterility of the land. 

The barrenneſs of che Attic ſoil. eſtabliſhed there a democracy 
and the fertihty of that of Lacedæmonia an ariſtocratical conſti- 
tution, For in thoſe times, Greece was averſe to the government 
of a ſingle perſon; and ariſtocracy had the neareſt reſemblance to 
that government. 

Plutarch ſays (5), that the Cilonian ſedition having been appeaſ- 
ed at Athens, the city fell into its ancient diſſenſions, and was di- 
vided into as many parties as there were kinds of land in Attica. 
The men who inhabited the eminences, would by all means have 
a popular government; thoſe of the flat open country, demanded 
a government compoſed of the chiefs; and they who were near 
the ſea, deſired a mixture of both. 


(a) Lib. 17. 
(4) Life of Solon. 
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Cn ar. II. The ſame Subjets continued. 


TE SE fertile provinces are always of a level ſurface, where 
the inhabitants are unable to diſpute againſt a ſtronger power : 
they are then obliged to ſubmit; and when they have once ſub. 
mitted, the ſpirit of liberty cannot return; the wealth of the country 
8 a pledge of their fidelity. But in mountainous diſtricts, as they 
have but little, they may preſerve what they have. The liberty 
they enjoy, or in other words, the government they are under, 1s 
the only bleſſing worthy of their defence. It reigns therefore more 
in mountainous and rugged countries, than in thoſe which nature 
ſeems to have moſt favored. 

The mountaineers preſerve a more moderate government; be- 
_*cauſe they are not ſo liable to be conquered. They defend them- 
ſelves eaſily, and are attacked with difficulty; ammunition and 
proviſions are collected and carried againſt them with great ex- 
pence, for the country furniſhes none. It is then a more arduous, 
a more dangerous enterprize, to make war againſt them; and all 
the laws that can be enacted for the ſafety of the people are there 
of leaſt uſe, 


CAT. III. What Countries are beft cultivated. 


COUNTRI ES are not cultivated in proportion to their fertility, 

4 but to their liberty ; and if we make an imaginary diviſion of 
the earth, we ſhall be aſtoniſhed to ſee in moſt ages, deſerts in the 
molt fruitful parts, and great nations in thoſe, where nature ſeems 
to refuſe every thing. | 

It is natural for a people to leave a bad ſoil to ſeek a better ; and 
not to leave a good foil to go in ſearch of worſe. Moſt invaſions 
have therefore been made in countries, which nature ſeems to have 
formed for happineſs: and as nothing is more nearly allied than 
deſolation and invaſion, the beſt provinces are moſt frequently de- 
populated ; while the frightful countries of the north continue always 
inhabited, from their being almoſt uninhabitable. | 

We. find by what hiſtorians tell us of the paſſage of the people 
of Scandinavia, along the banks of the Danube, that this was not a 
conqueſt, but only a migration into deſert countries. 

Theſe happy climates muſt therefore have been depopulated b 
other migrations, though we know not the tragical ſcenes that 
kappened. | 

It appears by many monuments of antiquity,” ſays Ariſtotle (c), 
* that the Sardinians were a Grecian colony. They were formerly 
very rich; and Ariſteus, ſo famed for his love of agriculture, was 
« their Jaw-giver. But they are ſince fallen to decay; for the 
« Carthagimans becoming their maſters, deſtroyed every thing 
« proper for the nouriſhment of man, and forbad the cultivation of 
« the lands on pain of death.” Sardinia was not recovered in the 
time of Ariſtotle, nor is it to this day, 


{c) Or he who wrote the book De Mirabilibuse 
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The moſt temperate p: of Perſia, Turky, Muſcovy, and 

Poland, have not been able to recover perfectly from the deyaſt; 

tions of the Tartars. | a Li aſta- 


CAP. IV. New Efe#s of the Fertility and Barrexuſh of 
. Countries. 


THE barrenneſs of the earth renders men induſtrious, ſober, 
inured to hardſhip, courageous, and fit for war; they are 
obliged to procure by labor what the earth refuſes to beſtow 
ſpontaneouſly. The fertility of a country gives eaſe, effeminacy, 
and a certain fondneſs for the preſervation of life. It has been 
remarked that the German troops raiſed in thoſe places where the 
peaſants are rich, as for inſtance, in Saxony, are not ſo good as the 
others. Military laws may provide againf this inconvenience by a 
more ſevere diſcipline, 1 1 70-2205 


% 


| Char. V. Of the Inhabitants of Hands. umu. 
| m 8-500” Ga 2 3 28- e017 
THE inhabitants of iſlands have a higher reliſh for liberty than 

| thoſe of the continent. Iſlands, gre. commonly of a ſmall (4) 
extent; one part of the people cannot be ſo eaſily employed to 
oppreſs the other; the ſea ſeparates them from great empires; 
tyranny cannot ſo well ſupport itſelf within a ſmall compaſs; con- 
querors are ſtopped by the ſea; and the iſlanders being without the 
reach of their arms, more eaſily preſerve their own laws. I 


4 
: 


Cn. VI. Of Countries raiſed by the Induſtry of Man. 


HOSE countries which the induſtry of man has rendered 
habitable, and which ſtand in need of the ſame induſtry to 
provide for their ſubſiſtence, require a mild and moderate govern- 
ment. There are principally three of this ſpecies, the two fine 
provinces of Kiang-nan nd Tcekiang in China, Ægypt, and 
Holland. | | 
'The ancient emperors of China were not conquerors. 'The firſt 
thing they did to aggrandize themſelves, was what gave the higheſt 
proof of their wiſdom. They raiſed from beneath the waters two 
of the fineſt provinces of the empire; theſe owe their exiſtence to 
the labor of man. And it is the inexpreſſible fertility of theſe two 
provinces, which has given Europe ſuch ideas of the felicity of that 
vaſt country. But a continual and neceſſary care to preſerve from 
deſtruction ſo conſiderable a part of the empire, demanded rather 
the manners of a wiſe, than of a voluptuous nation; rather the 
lawful authority of a monarch, than the tyrannic ſway of a deſpotic 
prince. Power was therefore neceſſarily moderated in that g 
as it was formerly in Egypt, and as it is now in He 
nature has made to attend to herſelf, and not to a 


negligence or caprice. OS 
P 7 37 N 
04) Japan is an exception to this, by its great extent as \ ö 50 its ſlayerye 


. 


= 
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Thus, ip, ihe, of the climate of China, where they are 


- 


| lence : prehenſions which follow 
too great an extent of empire, the firſt legiſlators of this country 
were obliged to make excellent laws, and the government was 
frequently obliged to follow them. | 


_ 


led to a ſervile obedience, in ſpite of 779 


Car, VII. Of human Induſtry. 


MAN KIND by their induſtry, and by the influence of good 
1 laws, have rendered the earth more 2 for their abode. 
We ſee rivers flow where there have been lakes and marſhes : this 
is a benefit which nature has not beſtowed; but it is a benefit 
maintained and ſupplied by nature. When the Perſians (e) were 
maſters of Aſia, they permitted thoſe who conveyed a ſpring to any 
lace, which. r — to enjoy the benefit for 
hve generations; and as a number of rivulets flowed from mount 
Taurus, they ſpared no expence in directing the courſe of their 
ftreams. At this day, without knowing how they came. thither, 
they are found. ĩn the fields and gardens. | 
Thus, as deſtructive nations produce evils more durable than 
themſelves; the actions of an induſtrious people are the ſource of 


ap 
bs 
. 


bleſſings which laſt when they are no more. 


ng Cnay. VIII. The general Relation of Laws. 


T HE laws have a very great relation to the manner, in which 
the ſeveral nations procure their ſubſiſtence. There ſhould be 
a code of laws of a much larger extent, for a nation attached to 
trade and navigation, than for people who are content with culti- 
vating the earth. There ſhould be a much greater for the latter, 
than for thoſe who ſubſiſt by their flocks and herds. There muſt 
be a ſtill greater for theſe, than for ſuch as live by hunting, 


CHAT. IX, Of the Soil of America. 


"PAL; caoſs. of there being ſuch a number of ſavage nations 

in America, is the fertility of the earth, which ſpontaneouſly 
produces many fruits capable of affording them nouriſhment. If 
the women cultivate a ſpot of land round their cottages, the maize 
grows up preſently; and hunting and fiſhing puts the men in a ſtate 
of complete abundance. Beſides, black cattle, as cows, buffaloes, 
&c, thrive there better, than carnivorous beaſts. The latter have 
always reigned in Africa. 

We ſhould not, I believe, have all theſe advantages in Europe, 
if the land was left uncultivated; it would ſcarce produce any ching 
beſides foreſts of oaks and other barren trees. 


le) Polybius, I. 10. 


CHAP. 
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CAP. X. Of Population in the . it bears to the maxier of 
procuring Subſeftence. | : 


E T us ſee in what proportion countries are peopled, where the 
inhabitants do not cultivate the earth. As the produce of un- 
cultivated land, is to that of land improved by culture; fo the 
number of ſavages in one country, is to that of huſbandmen in 
another : and when the people who cultivate the land, cultivate alfa 
the arts, this is alſo in ſuch proportions as would require a minute 
detail. | 
They can ſcarcely form a great nation. If they are herdſmen 
and ſhepherds, they have need of an extenſive country to furniſh 
ſabſiſtence for a ſmall number ; if they live by hunting, their number' 
muſt be till leſs, and in order to find the means of life, they muſt 
. conſtitute a very ſmall nation. e | 3 
Their country commonly abounds with foreſts ; which, as the 
inhabitants have not the art of draining off the waters, are filled with 
bogs ; here each troop canton themſelves, and form a petty nation, 


Cray. XI. Of ſavage and barbarous Nations. 


HERE is this difference between ſavage and barbarous 

nations; the former are diſperſed clans, which for ſome parti- 
cular reaſon. cannot be joined in a body ; and the latter are com-, 
monly ſmall nations, capable or being united. The ſavages are 
generally hunters ; the barbarians are herdſmen and ſhepherds. 

This appears plain in the north of Aſia. The people of Siberia 

cannot live in bodies, becauſe they are unable to find ſubſiſtence; 
the Tartars may live in bodies for ſome time, becauſe their herds 
and flocks may, for a time, be re-afſembled. All the clans. may 
then be re- united, and this is effected when one chief has ſubdued 
many others; after which they may do two — either ſeparate, 
or ſet out with a deſign to make a great conquelt in ſome ſouthern 
empire. ; 


Cnay. XII. Of the Law of Nations amongſt People who do not 
cultivate the Earth. | 


A theſe people do not live in circumſcribed territories, many 
cauſes of ſtrife ariſe between them; they quarrel about waſte. 
land, as we about inheritances. Thus they find frequent occaſions. 
for war, in diſputes relative either to their hunting, their fiſhing, 
the paſture for their cattle, or the violent ſeizing of their ſlaves 3 
and as they are not poſſeſſed of landed property, they have many 
things to regulate by the law of nations, and but few to decide by, 
the civil law. 


Cray, XIII. Of the Civil Laws of thoſe Nations who do not cul- 
tivate the Earth. © 


T HE diviſion of lands is what principally increaſes the civil 
code. Amongſt nations where they have not made this divi- 
hon, there are very few civil laws. 


The 
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The inſtitutions of . theſe people may be called manners rather 
than laws. 5 8 1 
Amongſt ſuch nations as theſe, the old men, Who remember 
things paſt, have great authority; they cannot there be diſtinguiſhed 
by wealth, but by wiſdom. and valor. L — 
- Theſe, people wander and diſperſe themſelves in paſture- grounds 
or in foreſts. Marriage cannot there have the ſecurity which it has 
amongſt us, where it is fixed by the habitation, and where the wife 
continues in one houſe ; they may then more eaſily change their 
wives, poſſeſs many, and ſometimes mix indifferently like brutes, 
Nations of herdſmen and ſhepherds cannot leave their- cattle, 
which are their ſubſiſtence ; neither can they ſeparate themſelves 
from their wives, who look after them. All this ought then to go 
together, eſpecially. as living generally in a flat open country, 
where there are few places of conſiderable ſtrength, their wives, 


their children, their flocks, -may become the prey of their ene- 


mes. | 2 ! 3:01 
Their laws regulate the diviſion of plunder, and have, like our 
Salic laws, a particular attention to theft. | 


CRAr. XIV. Of the political State of the People who do not culti- 
3 + , wate the Land. X 


THESE people enjoy great liberty. For as they do not culti- 
vate the earth, they are not fixed, they are wanderers and 
vagabonds ; and if a chief ſhould deprive them of their liberty, 
they would immediately go and ſeek it under another, 'or retire 
imo the woods, and there live with their families. The liberty of 
the man is ſo great among theſe people, that it neceſſarily draws 
after it that of the citizen. Z 5 


Cu ar. XV. Of Paple who know the Uſe of Money. 


AIST EUS being caſt away, ſwam and got ſafe to the next 
ſhore; where beholding geometrical figures traced in the ſand, 
he was ſeized with a tranſport of joy, judging that he was amongſt 
Greeks, and not in a nation of barbarians, Tet 

Should you ever happen to be caſt by ſome adventure among ft 
an unknown people ; upon ſeeing a piece of money, you may be 
aſſured, that you are arrived in a civilized country. : 

The culture of lands requires the uſe of money. This culture 
ſappoſes many inventions and many degrees of knowledge; aud 
we always ſee ingenuity, the arts, and a ſenſe of want, making 
their progreſs with an equal pace. All this conduces to the eſta. 
bliſhment of a ſign of value. 

Torrents and eruptions (J) have made the diſcovery that metals 
are contained in the bowels of the earth. When once they have 
been ſeparated, they have eaſily been applied to their proper uſe. 


(F) It is thus that Diodorus tells us the ſhepherds found gold in the Py- 
rencan mountains, 


CHAP, 


.. 
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Cana. XVI. Oy civil Laws among / People aubo know not the 
Uk Money. 


W HEN a people have not the uſe of money, they are ſeldom 
acquainted with any other injuſtice than that which ariſes 
from violence; and the weak, by uniting, defend themſelves from 
its effects. They have nothing there but political regulations. 
But where money is eſtabliſhed, they are ſubject to that injuſtice 
which proceeds from craft; an injuſtice that may be exerciſed a 
thouſand ways. Hence they are forced to have good civil laws, 
which ſpring up with the new practices of iniquity... | 
In countries where they have no ſpecie, the robber takes only 
bare moveables, which have no mutual reſemblance. But where 
they make uſe of money, the robber takes the ſigns, and theſe 
always reſemble each other. In the former nothing can be con- 
cealed, becauſe the robber takes along with him the proofs of his 
conviction ; but in the latter, it is quite the contrary, 


Cray. XVII. Of political Laws among ft Nations wvho have not 
the Uſe of Money. | 
T HE greateſt ſecurity of the liberties of a people who do not 
cultivate the earth, is their not knowing the uſe of money. 
What is gained by hunting, fiſhing, or keeping herds of cattle, 
cannot be aſſembled in ſach great quantity, nor be ſufficiently pre- 
ſerved, for one man to find himſelf in a condition to corrupt many 
others: but when, inilead of this, a man has a fign of riches, he 
may obtain a large quantity of theſe ſigns, and diſtribute them as 
he pleaſes. | 

The people who have no money, have but few wants; and theſe 
are ſupplied with eaſe, and in an equal manner. Equality is then 


unavoidable; and from hence it proceeds, that their chiefs are not 
deſpotic. 


CAT. XVIII. Of the Power of Superſtition. 


FF what travellers tell us be true, the conſtitution of a nation of 
Louifiana, called the Natches, is an exception to this. Their 
) chief diſpoſes of the goods of all his ſubjects, and obliges 
them to work and toil, according to his pleaſure, He has a power 
like that of the grand ſignior, and they cannot even refuſe him 
their heads. When the preſumptive heir enters into the world, 
they devote all the ſucking children to his ſervice during his life. 
One would imagine that this is the great Seſoſtris. He is treated 
_ cottage with as much ceremony as an emperor of Japan or 
ina, 

The prejudices of ſuperſtition are ſuperior to all others, and 
have the ſtrongeſt influence on the human mind. Thus, though 
the ſavage nations have naturally no knowledge of deſpotic ty- 
ranny, ſtill they feel the weight of it. They adore the ſun; and 


(g) Edifying Letters, 20th collection. 
P if 


* 
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if their chief had not imagined that he was the brother of this 
_ glorious luminary, they would have thought him a wretch like 
themſelves. 


usr. XIX. Of the Liberty of the Arabs, and the Serwitude of 
: . the T artars. 


THE Arabs and Tartars are nations of herdſmen and ſhepherds. 
The Arabs find themſelves in that fituation, of which we have 
been ſpeaking, and are therefore free: whilſt the Tartars (the moſt 
fingular — on earth) are involved in a political ſlavery (4). I 

have already given reaſons (i) for this, and ſhall now affign ſome 
others. 
They have no towns, no foreſts, and but few marſhes; their 
rivers are generally frozen, and they dwell in a level country of 
an immenſe extent. They have paſture for their herds and flocks, 
and conſequently property ; but they have no kind of retreat, or 
place of ſafety. A Khan is no ſooner overcome than they cut 
off his (4) head; his children are treated in the ſame manner, and 
all his ſubjects belong to the conqueror. Theſe are not condemned 
to a civil ſlavery; for in that caſe they would be a burthen to a 
ſimple people, who have no lands to cultivate, and no need of any 
domeſtic ſervice. 'They therefore add to the bulk of the nation; 
dut inſtead of civil ſervitude, a political ſlavery muſt naturally be 
introduced amongſt them. | 

It is apparent, that in a country where the ſeveral clans make 
continual war, and are perpetually conquering each other; in a 
country, where by the death of the chief, the body politic of the 
vanquiſhed clan 1s always deſtroyed, the nation in general can enjoy 
but little freedom : for there is not a fingle party Tar muſt not have 
been often ſubdued. TITLE 

A conquered people may preſerve ſome degree of liberty, when, 
by the ſtrength of their ſituation, they are in a ſtate that will admit 
of capitulating after their defeat. But the Tartars, always de- 
2 being once overcome, can never be able to obtain con- 

tions. 

I have ſaid in Chap. IJ. that the inhabitants of cultivated plains 
are ſeldom free. Circumſtances have concurred to put the Tar- 
tars who dwell in uncultivated plains, in the ſame ſituation. 


CAT. XX. Of the Law of NATIONS as pradtiſed by the 
T artars. 


T HE Tartars appear to be mild and humane amongſt them- 
X ſelves; and yet they are moſt cruel conquerors: when they 
take cities, they put the inhabitants to the ſword, and imagine that 
they act humanely, if they only ſell the people, or diſtribute 
them amongſt their ſoldiers. They have deſtroyed Aſia, from 


(b) When a Khan is proclaimed, all aſtoniſhed at Mahomet the ſon of Mi- 
+ the people cry, That his word ſhall be riveis, who, upon taking Iſpahan, put 
/ as a {word. all the princes of the blood to the 
(i) Book XVII. c. ;. ſword. 5 

(4) We ought not therefore to be 
| " In dia, 
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India, even to the Mediterranean; and all the country which forms 
the caſt of Perſia, they have rendered a deſart. 1 5 | 
This law of nations is owing, I think, to the following cauſe : 
Theſe people having no towns, all their wars are carried on with 
eagerneſs and impetuoſity. They fight whenever they hope to 
conquer; and when they have no ſuch hope, they join the ſtronger 
army. With ſuch caſtoms, it ts contrary to the law of nations, 
that a city incapable of repelling their attack, ſhould flop their 
rogreſs. They regard not cities as an aſſociation of n 
t as places made to bid defiance to their power, They beſiege 
them without military ſkill, and expoſe themſelves greatly in the 
attack; and therefore revenge themſelves on all thoſe who have 
ſpilt their blood, 


Canary. XXI. The Civit Law of the T artars. 


FATHER Du Halde ſays, that amongſt the Tartars the youngeſt 

of the males is always the heir, by reaſon that as ſoon as the 
elder brothers are capable of leading a paſtoral life, they leave the 
houſe with a certain number of cattle given them by their father, 
and build a new habitation. The laſt of the males who continues 
at home with the father, is then his natural heir. 

J have heard that a like cuſtom was alſo obſerved in ſome ſmall 
diſtricts of England: and we find it ſtill in Brittany, in the duchy 
of Rohan, where it obtains with regard to ignoble tenures. This 
is doubtleſs a paſtoral law conveyed thither by ſome of the mu 
of Britain, or eſtabliſhed by ſome German nation. By Czfar and 
Tacitus we are informed, that the latter cultivated but little land. 


CAT. XXII. Of a Civit Law of the German Nations. 


1 SHALL here explain how that particular paſſage of the Salic 

law, which is commonly diſtinguiſhed by the term The Salic 
Law, relates to the inſtitutions of a people who do not cultivate 
the earth, or at leaſt who cultivate it but very little. 

The Salic (/) law ordains, that when a man has left children 
behind him, the males ſhall ſucceed to the Salic land in prejudice 
to the females. 

To underſtand the nature of thoſe Salic lands, there needs no 
more than to ſearch into the uſages or cuſtoms of the Franks with 
regard to lands, before they left Gerthany. 

Mr. Echard has very plainly proved, that the word Salic is 
derived from Sala, which fignifies a houſe ; and, therefore, that the 
Salic land was the land =. ang; to the houſe, I hall proceed 
farther, and examine into the nature of the houſe, and of the land 
belonging to the houſe, among the Germans. 

hey dwell not in towns,” ſays () Tacitus, “ nor can they bear 
* to have their habitations contiguous to thoſe of others; every 
one leaves a ſpace or ſmall piece of ground about his houſe, Which 


(1) Tit. 62. | nemus placuit. Vicus locant, non in ndſ- 

im) Nullus Germ m .populis urbes trum morem connexis & coberentibus di- 
babitari ſatis notum eff, ne pati quidem ficiis : ſuam quiſque dowum ſpatio circum- 
mer ſe functas ſedes ; colunt diſcreti, ut dat, De moribus Oermanorum. 


P 2 6 ig 
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« ig incloſed. Tacitus is oy NN in this account; for many 
laws of the (1) Barbarian codes have different decrees againſt 
thoſe who threw down this incloſure, as well as againſt ſuch as 
broke into the houſe. | =P 
We learn from Tacitus and Cæſar, that the lands cultivated by 
the Germans, were given them only for the ſpace of a year; after 
which they again became public. They had no other patrimony 
but the houſe and a piece of land, within the (o) incloſure that 
ſurrounded it. It was this particular patrimony which belonged to 
the males. And indeed how could it belong to the daughters? 
they were to paſs into another habitation. a 
The Salic land was then within that incloſure, which belonged to 
'a German houſe; this was the only property they had. The 
Franks, after their conqueſts, acquired new poſſeſſions, and con- 
tinued to call them Salic lands. 8 
When the Franks lived in Germany, their wealth conſiſted of 
ſlaves, flocks, horſes, arms, &c. The habitation, and the ſmall 
portion of land adjoining to it, were naturally given to the male 
children who were to dwell there. But afterwards, when the 
Franks had by conqueſt acquired large tracts of land, they thought 
it hard, that the daughters and their children ſhould be incapable 
of enjoying any part of them. Hence it was that they introduced 
a cuſtom of permitting the father to ſettle the eſtate after his death 
upon his daughter and her children. They filenced the law; and 
it appears that theſe ſettlements were frequent, fince they were 
entered in the formularies (p). | 
Amongſt theſe formularies I find one () of a ſingular nature. 
A grandfather ordained by will, that his grandchildren ſhould ſhare 
his inheritance with his ſons and daughters. What then became of 
the Salic law? In thoſe times either it could nor be obſerved, or 
the continual uſe of nominating the daughters to an inheritance, 
had made them conſider their ability to ſucceed, as a caſe authoriſed 
cuſtom.” | f 
The Salic law had not in view a preference of one ſex to the 
other, much leſs had it a regard to the perpetuity of a family, a 
name, or the tranſmiſſion of land. Theſe things did not enter into 
the heads of the Germans; it was purely an œconomical law, 
winch gave the houſe, and the land dependent thereon, to the 
males who ſhould dwell in it, and to whom - it conſequently was 
of moft ſervice. | 
We need here only tranſcribe the title of the Allodial lands of 
the Salic law, that famous-text of which ſo many have talked, and 
which ſo few have read. "Bag 
« 1. If a man dies without iſſue, his father or mother ſhall ſucceed 
« him. 2. If he has neither father nor mother, his brother or 
« ſiſter ſhall ſucceed him. 3. If he has neither brother nor ſiſter, 
the fiſter of his mother ſhail ſucceed him. 4. If his mother has 
c no ſiſter, the ſiſter of his father ſhall fucceed him. 5. If his fa- 


(n) The law of the Alemans, c. 10, 12. Append. to Marculf. form. 49. 
and the law of the Bavarians, tit. 10. and the ancient formularies of Sirmon- 
§ 1. and 2. „ dat, form. 22» 

(e) This incloſure is called cortis, in (7) Form. 55. in Lindembroch's 
the charters, | collection. 

( p) See Marculfus, I. 2. form, 10 & | 


« ther 
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« ther has no ſiſter, the neareſt relation by the male fide ſhall 
« ſucceed. 6. Not (r) any part of the Salic land ſhall paſs to the 
« females; but it ſhall belong to the males, that is, the male chil- 
« dren ſhall ſucceed their father.“ | 
It is plain that the firſt five articles relate to the inheritance of a 

man who dies without iſſue; and the fixth, to the ſucceſſion of him 
who has children, f 
When a man dies without children, the law ordains that neither 
of the two ſexes ſhall have the preference to the other, except in 
certain caſes. In the two firſt degrees of ſucceſſion, the advan- 
tages of the males and females were the ſame; in the third and 
fourth, the females had the preference; and the males in the 
fifth. | 
Tacitus points out the ſource of theſe extravagances : *The 
« ſiſter's (4) children,“ ſays he, “ are as dear to their uncle as to their 
« own father. There are men who regard this degree of kindred 
« as more ſtrict, and even more holy. They prefer it when they 
receive hoſtages.” From hence it proceeds that our earlieſt (7) 
hiſtorians ſpeak in ſuch ſtrong terms of the love of the kings of 
the Franks for their fiſters, and their ſiſters children. And indeed 
if the children of the ſiſter were conſidered in her brother's houſe, 
as his own children, it was natural for theſe to regard their aunt as 
their mother. 7 
The ſiſter of the mother was preferred to the father's ſiſter; 
this is explained by other texts of the Salic law. When a (2) 
woman became a widow, ſhe fell under the guardianſhip of her 
huſband's relations; the law preferred to this guardianſhip the 
relations by the females before thoſe by the males, Indeed a wo- 
man who entered into a family, joining herſelf with thoſe of her 
own ſex, became more united to her relations by the female than 
by the male. Moreover, when (v) a man killed ancther, and had 
not wherewithal to pay the pecumary penalty, the law permitted 
him to deliver up his ſubſtance, and his relations were to ſupply 
the deficience. After the father, mother, and brother, the ſiſter of 
the mother was to pay, as if this tie had O— in it moſt ten- 
der: Now the degree of kindred which impoſes the burthens, 
ought alſo to confer the advantages. 

| The Salic law enjoins, that after the father's fiſter, the ſucceſſion 
ſhould be held by the neareſt relation male ; but if this relation 
was beyond the fifth degree, he ſhould not inherit. Thus a 
female of the fifth degree, might inherit to the prejudice of a male 
of the fixth : and this may be ſeen in the (x) law of the Ripuarian 
Franks (a faithful interpreter of the Salic law), under the title of 


(r) De terrã wer? Salicd in muliexem 
nulla portio bereditatis tranſit, ſed hoc vi- 
rilis ſexus acquirit, hoc ft filii in it ſa 
bereditate ſuccedunt. Tit. 62. 8 6. 

(s) Sororum filiis idem apud avuncu- 
lum quam apud patrem honor. QAridam 
ſanctiorem arctioremgue bunc nexum ſan- 
guinis arbitrantur, in accipiendis obſi- 
Aibus magis exigunt, tanquam ii & ani- 
mum firmids domum latiùs teneants 
De morib. Germanorum. 


(t) See in Gregory of Tours, lib. 8. 
c. 18. and 20. and lib. 9. c. 16. and 20. 
the rage of Gontram at Leovigild's ill 
treatment of Ingunda his niece, which 
Childebert her brother took up arms to 
revenge. 5 

(2 Salic law, tit. 47. 

(v Ibid. tit. 61. 8 I» R 

(x) Et deinceps uſque ad quintum genu- 
culum qui proximus fucrit in bereditatem 
ſuccedat. Tit. 56. 3 

„ Allediat 


1 
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Alladial Lands, where it cloſely adheres to the Salic law on the 
ſame ſubject. | | 234 
If the father left iſſue, the Salic law would have the daughters 
excluded from the inheritance of the Salic land, and determined 
that it ſhould belong to the male children. AY: 
It would be eaſy for me to prove that the Salic law did not ab- 
ſolutely exclude the daughters from the poſſeſſion of the Salic land, 
but only in the caſe where they were debarred by their brothers, 
This appears from the letter of the Salic law; which after having 
Taid, that the women ſhall poſſeſs none of the Salic land, but only 
the males, interprets and reſtrains itſelf, by adding, „that is, the 
* ſon ſhall ſucceed to the inheritance of the father. | 
2. The text of the Salic law is cleared up by the law of the 
Ripyarian Franks, which has alſo a title () on allodial lands very 
conformable to that of the Salic law. 
3. The laws of theſe barbarous nations, who all ſprung from 
Germany, interpret each other, more particularly as they all have 
nearly the ſame ſpirit. The Saxon (z) law enjoined the father 
and mother to leave their inheritance to their ſon, and not to their 
daughter; but if there were none but daughters, they were to have 
the whole inheritance. 
4. We have two ancient formularies (a) that ſtate the caſe, in 
which according to the Salic law the daughters were excluded by 
the males, that is, when they ſtood in competition with their bro- 


r. | | | 
5. Another formulary (5) proves, that the daughter ſucceeded 
to the prejudice of the grandſon; ſhe was therefore excluded only 
by the — | „ 

6, If daughters had been generally debarred by the Salic law 
From the inheritance of land, it would be impoſſible to explain the 
hiſtories, formularies, and charters, which are continually men- 
tioning the lands and poſſeſſions of the females, under the firſt 
Face, | 

People (c) have been wrong in aſſerting, that the Salic lands 
were fiefs. 1, This head is n by the title of allodial 
lands. 2. Fiefs at firſt were not hereditary. 3. If the Salic 
lands had been fiefs, how could Marculfus treat that cuſtom as 
unpious which excluded the women from inheriting, when the 
males themſelves did not ſucceed to fiefs? 4. The charters which 
have been cited to prove that the Salic lands were fiefs, only ſhew 
that they were freeholds. 5. Fiefs were not eſtabliſhed till after 
the conqueſt, and the Salic cuſtoms exiſted long before the Franks 
left Germany, 6. It was not the Salic law that formed the eſta- 
bliſkment of fiefs, by ſetting bounds to the ſucceſſion of females ; 
but it was the eſtabliſhment of fiefs that preſcribed limits to the 
ſucceiiion of females, and to the regulations of the Salic law. 

After What has been ſaid, one would not imagine that the perpe- 


(y) 56. | (s) In Marculfus, I. 2. form. 13. 
(2) Tit. 7. & 1. Pater aut mater and in the Appendix to Marculfus, 
defuntti, e fiir bereditatem relin- form. 49. 


Suan, 4. gur defuntius, nen filics, (5) Lindembroch's collection, form. 

\Jed filia: religuerit, ad eas omnis bereditas 53- . 

Pertincat. 3 4 02 ) Du ange, P ithou, Ns nal 
4 6 t 2 
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tual ſucceſſion of males to the crown of France ſhould have taken its 
riſe from the Salic law. And yet this is a point indubitably cer- 
tain. I prove it from the ſeveral codes of the barbarous nations. 
The Salic law (4) and the law of the Burgundians (e) debarred 
the daughters from the right of ſucceeding to the land in con- 
junction with their brothers; neither did they ſucceed to the crown, 
The law of the (F) Viſigoths, on the contrary (g), permitted the 
daughters to inherit the land with the brothers: and the women 
were (+) capable of inheriting the crown. Amongſt theſe people 
the regulations of the civil law had an effect on the political. 
This was not the only caſe in which the political law of the 
Franks gave way to the civil. By the Salic law, all the brothers 
ſucceeded equally to the land, and this was alſo decreed by a law 
of the Burgundians. Thus, in the kingdom of the Franks, and 
in that of the Burgundians, all the brothers ſucceeded to the crown 
if we except a few murders and uſurpations, which took place 
amongit the Burguadians, ö 


Cray, XXIII. Of the regal Ornaments among the Franks. 


A PEOPLE who do not cultivate the land, have no idea of 
luxury. We may ſee in Tacitus the admirable fimplicity of 

the German nations; they had no artificial elegancies of dreſs; 

their ornaments were derived from nature. If the family of 

their chief was to be diſtinguiſhed by any fign, it was no other 
than that which nature beſtowed. The kings of the Franks, of 

_ Burgundians, and the Viſigoths, wore their long hair for a 
iadem. 


CAT. XXIV. Of the Marriages of the Kings of the Franks. 


I HAVE already mentioned, that with people who do not culti- 
vate the earth, marriages are leſs fixed than with others, and 
that they generally take many wives. Of (i) all the barbarous 
1 nations the Germans were almoſt the only people who were ſatis- 
« fied with one wife, if we except (4),” ſays Tacitus, , ſome perſons 
« who, not from a diſſoluteneſs of manners, but becauſe of their 
* nobility, had many.”? | 
This explains the reaſon why the kings of the firſt race had ſo 
great a number of wives. Theſe marriages were leſs a proof of 
incontinence, than a conſequence of dignity: and it would have 
wounded them in a tender point to have deprived them of ſuch a 


(d) Tit. 62. | 
(e) Tit. 1. & 3. tit. 14. § 1. & tit. 


51. 
(J) Lib. 4. tit. 2. § 1. 

(g) Among the Oſtrogoths, the crown 
twice devolved to the males by means of 
females ; the firſt time to Athalaricus 
through Amalaſuntha, and the ſecond 
to Theodat, through Amalaſreda. Not 
but that the females of that nation 
might have held the crown in their 
own right; for Amalaſuntha reigned 
after the death of Athalaricus; nay, 


even after the election of Theodat, and 
in conjunction with that prince, See 
Amalaſuntha's and Theodat's letters in 
Caſſiodorus, lib. 10. 

() The German nations, ſays Taci- 
tus, had common cuſtoms, as well as 
thoſe which were peculiar to each. 

1 Prope ſoli Barbarerum Angulis ur- 
oribus contenti ſunt. | De morib. Germa» 
— 62 5 

k) Exceptis admadam faucis qui non 
5 por nebilitatem, — nageli 


ambiuntur. Ibid, 


P 4 


Preroga- 


x p 8 
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prerogative (/). This alſo explains the reaſon why the example of 
hy kings was not followed by the ſubjects. 
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Cu Ar. XXV. Childeric. 


LL T HE laws of matrimony amongſt the Germans,” ſays Tacitus, 
: « are ſtrictly obſerved (. Vice is not there a ſubject of 
"« ridicule. To corrupt or be corrupted is not called faſhion, or 
* the cuſtom of the age: there are few (z) examples in this popu- 
« Jous nation of the violation of conjugal faith.“ 

This was the reaſon of the expulſion of Childeric : he ſhocked 
their rigid yirtue, which conqueſt had not Rad time to corrupt. 


CnAr. XXVI. Of the Time when the Kings of the Franks became 
| of Age. | 


BARBARIANS who do not cultivate. the earth, have, ſtrictly 
ſpeaking, no juriſdiftion ; and are, as we have already remem- 
bered, rather governed by the law of nations, than by civil inſtitu- 
tions. They are therefore always armed. Thus Tacitus tells us, 
« that the Germans (o) undertook no affairs either of a public or 
s private nature, unarmed.” They gave their (p) vote by the 
ſound of their arms (2). As ſoon as they could carry them, they 
were preſented to the aſſembly; they put a javelin (7) into their 
hands; and from that moment they (s) were out of their minority: 
they 25 been a part of the family, now they became a part of the 
republic. ; | | 
The eagles,” ſaid (?) the king of the Oftrogoths, * ceaſe to feed 
« their young ones, as ſoon as their wings and talons are formed; 
te the latter have no need of aſſiſtance, when they are able them- 
« ſelves to ſeize their prey: it would be a diſgrace, if the young 
£ people in our armies were thought to be of an age upfit for 
« managing their eſtates, or regulating the conduct of their lives. 
« Tt is virtue that conſtitutes full age among the Goths. ? 
Childebert II. was (2) fifteen years old, when Gontram, his 
uncle, declared that he was of age, and capable of governing by 
himſelf, We find in the Ripuarian laws, that the age of fifteen, 
the _ of bearing arms, and majority, went together. It is 
there ſaid (v) “ that if a Ripuarian dies, or is killed, and leaves a 


( See Fredegarius's chronicle of the | (r) Tum in ifſo concilio vel We 


© edulteria. 


628, 

* (m) Severa matrimonia nemo illic 
vitia ridet, nec corrumpere & corrumpi 
Jeculum vocatur. De moribus Germa- 
norum. | 

(n) Paxcifſima in tam numereſd gente 
Ibid. 
- (0) Nibil neque publice neque private 
* wei vii armati agunt. Ibid, i 

(p) $i diſplicuit ſententia, * fremitu 
#ſpernantur; ' fin placuit, frameas con- 
cutiunt. Ibid. . * 5 F 

) Sed arma ſumere non ante cuiguam 


* 


aliguis, vel pater, vel prepinguus, ſcuto, 


frameaque juvenem ornant. 

(s) Hæc apud illes toga, hic primus 
juventæ bons; ante boc domus pars 
videntur, mox reipublicæ. ; 

2 Theodoric in Caſſiod. lib. 1. 


PT He was ſcarcely five years old, 
ſays Gregory of Tours, I. 5. c. 1. when 
he ſucceeded to his father in the year 
575. Gontram declared him of age in 
the year 585 : he was therefore at that 
time no more than fifteen, 
( Tit. 81. 


« ſon 
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« ſon behind him, that ſon can neither proſecute, nor be proſecuted, 
« till he has completely attained the age of fifteen; and then he 
« may either anſwer for himſelf, or chuſe a champion.” Tt was 
neceſſary that his mind ſhould be ſufficiently formed to be able to 
defend himſelf in court; and that his body ſhould have all the 
ſtrength that was proper for his defence in ſingle combat. Amongſt 
the | ane Pate (x), who alſo made uſe of this combat in their 
judiciary proceedings, they were of age at fifteen. 

Agathias tells us, that the arms of the Franks were light: they 
might therefore be of age at fifteen. In ſucceeding times the arms 
they made uſe of were heavy, and they were already greatly fo 
in the time of Charlemain, as 1 by our capitularies and 
romances. Thoſe who had (5) fiefs, and were conſequently obliged 
to do military ſervice, were not then of age, till they were twenty- 
one years old (2). 


Caray, XXVII. The ſame Subject continued. 


W E have ſeen that the Germans did not appear in their aſſem- 

blies, before they were of age; they were a part of the 
family, but not of the republic. This was the reaſon that the 
children of Clodomir, king of Orleans, and conqueror of Burgundy, 
were not proclaimed kings, becauſe they were of too tender an age 
to be preſent at the aſſembly. They were not yet kings, but they 
had a right to the regal dignity as ſoon as they were able to bear 
arms; and in the mean time, Clotildis their grandmother governed 
the ſtate (a). But their uncles Clotarius and Childebert aſſaſſinated 
them, and divided their kingdom. This was the cauſe that in the 
following ages, princes in their minority were proclaimed kings 
immediately after the death of their fathers. Thus duke Gondovald 
ſaved Childebert II. from the cruelty of Chilperic, and cauſed him 
to be proclaimed king (5), when he was only five years old. 

But even in this change they followed the.original ſpirit of the 
nation; for the public acts did not paſs in the name of the young 
monarch. So that the Franks had a double adminiftration, the one 
which concerned the perſon of the infant king, and the other which 
regarded the kingdom; and in the fiefs there was a difference be- 
tween the guardianſhip and the civil adminiſtration, 


Cn ay. XXVIII. Of Adoption among the Germant. 


AS the Germans became of age, by the wielding of arms, ſo 
they were adopted by the ſame ſign. This Gontram, willin 

to declare his nephew Childebert of age, and to adopt him for his 

fon, made uſe of theſe words. I have put (c) this javelin into thy 


(*) Tit. $7. 

( ＋ There was no change in the time 
with regard to the common people. 

(2) St. Lewis was not of age till 
twenty-one; this was altered by an edict 
of Charles V. in the year 1374- 

(a) It appears from Gregory of Tours, 
I. 3. that * choſe two natives of Bur- 
gundy, which had been conquered by 


Clodomir, to raiſe them to the ſee of 
Tours, which alſo belonged to Clo- 
domir. 

(6) Gregory of Tours, J. 5. C. I. 
vix luſtro atatis uno jam peracto, qui die 
Deminicæ Natalis regnare cepit. 

(e) See Gregory of Tours, book 7. 
c. 23. | oo 


c hands, 
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4 hands, as à token that I have given thee all my kingdom.” 
Then turning toward the afſembly, he added, You ſee that my 
« fon Childebert is grown a man; obey him.” Theodoric, king 
of the Oſtrogoths, intending to adopt the king of the Heruli, wrote 
40. him thus (): It is a noble cuſtom of ours to be adopted by 
« arms; for men of courage alone deſerve to be our children. 
« Sych is the efficacy of this act, that whoever is the object of it, 
« had rather die than ſubmit to any thing ignominious. There. 
« fore, in compliance with the national uſage, and becauſe you are 
« 2 man of courage, we adopt you for our fon by theſe bucklers, 
« theie ſwords, theſe horſes, which we ſend yau as a preſent.” 


| Canary. XXIX. Of the ſanguinary Temper of the Kings of the 


Franks. . ; 


LOVIS was not the only prince amongſt the Franks who had 
invaded Gaul. Many of bis relations had penetrated into this 
country with particular tribes; but as he had met with much 
reater ſucceſs, and could grant conſiderable ſettlements to ſuch as 
— him, the Franks flocked to bim from all parts, {o that the 
ether chiefs found themſelves too weak to reſiſt him. He formed 
a deſign of exterminating his whole race, and he ſucceeded (e). 
He feared, ſays Gregory of Tours (7), leſt the Franks ſhould 
chuſe another chief. His children and ſucceſſors followed this 
ice to the utmoſt of their power. Thus the brother, the uncle, 
the nephew, and what is ſtill worſe the father or the ſon, were per- 
_ petually conſpiring againſt their whole family. The law continually 
divided the monarchy ; while fear, ambition, and cruelty wanted 
to reunite it. 


Char. XXX. Of the national ¶ſemblies of the Franks, 


II bas been remarked above, that nations who do not cultivate 
the land enjoy great liberty. | 

This was the caſe of the Germans. Tacitus ſays, that they gave 
their kings, or chiefs, a very moderate degree ot power (g); and 
Cæſar adds farther (), that in times of peace, they had no common 
magiſtrates ; but their princes adminiſtered juſtice in each village. 
Thus, as Gregory of Tours (i) ſufficiently proves, the Franks in 
Germany had no king. 

« The princes,” ſays Tacitus (#)- « deliberate on matters of no 
great concern; while affairs of importance are ſubmitted to the 
whole nation; but in ſuch a manner, that theſe very affairs, 
* which are under the cognizance of the people, are at the ſame 


(4) In, Caſſiod. lib. 4. ep. 2. giftratus, ſed principe: regionum atque 
(e) Gregory of Tours, |. 2. 6 — inter 2 Jus dicunt. De bello 
(J) Ibid. Gal. lib. 6. 


.(zg) Nec Regibus libera aut infinita (i) Lib. 2. ; 
poteflas. Cæterum negue animad vertere, (t) De mineribus princiges conſultant, 
reque vincire, negue werberare, &c. De de mojoribus umnes 5 ita tamen ut ea guo- 
norib. Germ. rum penes plebem arbtrium oft, apud prin- 
| (b) In pace nullus eft communis ma- cipes pertractentur. De morib. Germ. 


« time 


\ 
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« time laid before the princes.” This cuſtom was obſerved by them 
after their conqueſts, as may be ſeen (/) in all their records. 

Tacitus ſays (), that capital crimes might be carried before 
the aſſembly. It was the ſame after the conqueſt, when the great 
yaſſals were tried before that body. 


Caar, XXXI, Of the Authority of the Clergy under the firft 


Ace. 


HE prieſts of barbarous nations are commonly inveſted with 
power, becauſe they have both that authority which is due to 
them from their religious character, and that influence which 
amongſt ſuch a people is the offspring of ſuperſtition. Thus we ſee 
in Tacitus, that prieſts were held in great veneration by the 
Germans, and that they preſided () in the aſſemblies of the peo- 
ple. They alone were permitted (s) to chaſtiſe, to bind, to ſmite ; 
which they did, not by order of the prince, or as his miniſters of 
juitice; but as by an inſpiration of that Deiry ever ſuppoſed to be 
preſent with thoſe who made war. | 
We-ought not therefore to be aſtoniſhed when, from the very 
beginning of the firſt race, we meet with biſhops the diſpenſers 
of (p) juſtice; when we ſee them appear in the afiemblies of the 
nation ; when they have ſuch a prodigious influence on the minds 
of ſovereigns; and when they acquire ſo large a ſhare of pro- 


Perty. 


(1) Lex confenſu Populi fit & conſtitu- 
tione Regis. Capitularies of Charles the 
Bald, Anno $64. art. 6. 

(m) Licet apud Concilium accuſare & 
diſcrimen capitis intendere. De morib. 

erm. 

(n) Silentium per ſacerdotes, quibus & 
cgercendi jus eſh imperatur. Ibid. 


(o) Nec legibus libera aut infinita po- 
teflas. Cæterum neque animud vertere, 
neque vincire, neque verberare, nifi ſacer- 
duibus eft permiſſum, non guaſi in nam, 
nec Ducis juſſu, ſed velut Deo imperante, 
guem adeſſe bellatoribus credunt. Ibid. 

( p) See the conſtitutions of Clotarius 
in che year 560. art. 6. 
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OP LAWS IN RELATION TO THE PRINCIPLES WHICH 


FORM THE GENERAL SPIRIT, THE MORALS AND 
CUSTOMS OF A NATION. 


\ 


Cray, I. Of the Subject of this Book. 


23 | HIS ſubje& is very extenſive. In that crowd of ideas which 
/ preſent themſelves to my mind, I ſhall be more attentive 

to the order of things, than to the things themſelves. I ſhall be 

- obliged to wander to the right and to the le that I may inveſtigate 

and diſcover the truth. | racy 


Cnar, 1. 'That it is neceſſary People's Minds ſhould be prepared for 
the Reception of the beſt Laws. 


NOTHING could appear more inſupportable to the Germans 
(a) than the tribunal of Varus. That which Juſtinian (3) 
erected amongſt the Lazi, to proceed againſt the murderers of their 
king, appeared to them as an affair the moſt horrid and barbar- 
ous. Mithridates (c) haranguing againſt the Romans reproached 
them more particularly for their (4) law proceedings. The Par- 
thians could not bear with one of their kings, who having been 
_ _ educated at Rome, rendered himſelf affable and (e) eaſy. ob acceſs 
to all. Liberty itſelf has appeared intolerable to thoſe nations, 
who have not been accuſtomed to enjoy it. Thus a pure air is 
ſometimes diſagreeable to ſuch as have lived in a fenny country. 
Balbi, a Venetian, being at (/) Pegu, was introduced to the 
King. When the monarch was informed that they had no king at 
Venice, he burſt into fuch a fit of laughter, that he was ſeized 
with a cough, and with difficulty could ſpeak to his courtiers. 
What legiſlator could propoſe a popular government to a people 
3 like this ? 3 


(a) They cut out the tongues of the note Parthis wirtutes, nova vitia. Ta- 
advocates, and cried, . Viper, don't citus. 


46 hiſs,” Tacitus. (/) He has deſcribed this interview, 
(5) Agathias, lib. 4. - which happened in 1 596, in the Collection 
(e) Juſtin, l. 38. of voyages for the eſtabliſhment of an 

d) Calumnias litium. Ibid. India company, vol. iii. part i. p. 33. 


e) Prompti aditus, neva confitas, ig- 


Cnar. 
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ſ | 
Cray, III. Of Tyranny. 


HERE are two ſorts of tyranny ; one real, which ariſes from 
oppreſſion; the other is ſeated in opinion, and is ſure to be 
felt, whenever thoſe who govern eſtabliſh things ſhocking to the 
preſent ideas of a nation. . 
Dio tells us, that Auguſtus was deſirous of being called Romu- 
lus; but having been informed, that the people feared, that he 
would cauſe himſelf to be crowned king, he changed his deſign. 
The old Romans were averſe to a king ; becauſe they could not 
ſuffer any man to enjoy ſuch power : theſe would not have a king, 
becauſe they could not bear his manners. For though Cæſar, the 
Triumvirs, and Auguſtus, were really inveſted with regal power, 
they had preſerved all the outward appearance of equality, while 
their private lives were a kind of contraſt to the pomp and luxury 
of foreign monarchs; ſo that when the Romans were reſolved to 
have no king, this only ſignified that they would preſerve their 
cuſtoms, and not imitate thoſe of the African and eaſtern na- 
tions. | 
The ſame writer informs us, that the Romans were exaſperated 
againſt Auguſtus for making certain laws which were too fevers ; 
but as ſoon as he had recalled Pylades the comedian, whom the 
jarring of different factions had driven out of the city, the diſ- 
content ceaſed. A people of this ſtamp have a more lively ſenſe 
of tyranny when a player is baniſhed, than when they are deprived 
of their laws. 


CHAT. IV. Of the general Spirit of Mankind. 


YJANKIND are influenced by various cauſes, by the climate, 

by the religion, by the laws, by the maxims of government, 
by precedents, morals, and cuſtoms ; from whence is formed a ge- 
neral ſpirit of nations. 

In proportion as, in every country, any one of theſe cauſes acts 
with more force,* the others in the ſame degree are weakened. 
Nature and the climate rule almoſt alone over the ſavages ; cuſ- 
toms govern the Chineſe; the laws tyrannize in Japan; morals 
had formerly all their influence at Sparta; maxims of govern- 


=—_ and the ancient ſimplicity of manners, once prevailed at 
ome, 


CAT. V. How far we ſhould be attentive left the general 
Spirit of a Nation be changed. 


QHOULD there happen to be a country, whoſe inhabitants were 

of a ſociable temper, open-hearted, chearful, endowed with 
taſte and a facility in communicating their thoughts ; who were 
ſprightly and agreeable; ſometimes imprudent, often indiſcreet 3 
and beſides had courage, generoſity, frankneſs, and a certain no- 
tion of honor; no one ought to endeavour to reſtrain their man- 
ners by laws, unleſs he would lay a conſtraint on their virtues. 
If in general, the character be good, the little foibles that may be 
found in it are of ſmall importance. 


They 


/ | | 
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They might lay a reſtraint upon women, enact laws to reform 
their manners, and to reduce their luxury : but who knows but 
that by theſe means they might loſe that peculiar taſte which 
would be the ſource of the wealth of the nation, and that polite- 
neſs, which would render the country frequented by ſtrangers ? 

It is the buſineſs of the legiſlature to follow the ſpirit of the nation, 
when it 13 not contrary to the principles of government; for we 
do nothing ſo well as when we act with freedom, and follow the 


bent of our natural genius. 


If an air of pedantry be given to a nation that is naturally. gay, 
the ſtate will gain no advantage from at, either at home or abroad, 
Leave it to do frivolous things in the moſt ſerious manner, and 
with gaiety the things moſt ſerious. | 


Crap. VI. That every Thing ought not to be cerrected. 


LET them but leave us as we are, ſaid a gentleman of a nation 
which had a very 2 reſemblance to that we have been de- 
ſeribing, and nature will repair whatever is amiſs. She has given 
us a vivacity capable of offending, and hurrying us beyond the 
bounds of reſpect: this ſame vivacity is eorrected by the polite- 
neſs it procures, inſpiring us with a taſte of the world, and, above 

all, for the converſation of the fair ſex. 
Let them leave us as we are: our indiſcretions, joined to our 
od nature, would make the laws which ſhould conſtrain our ſo- 


: 'Giability, not at all proper for us. 


Cnay. VII. Of the Athenians and Lacedemonians. 


THE Athenians, this gentleman adds, were a nation that had 
ſome relation to ours. They mingled gaiety with buſineſs; 
a ſtroke of raillery was as agreeable in the ſenate, as in the theatre. 
This vivacity, which diſcovered itſelf in their councils, went along 
with them in the execution of their reſolves. The characteriſtic 
of the Spartans was gravity, ſeriouſneſs, ſeverity, and ſilence. It 
would have been as difficult to bring over an Athenian by teazing, 
as it would a Spartan by diverting him. 


Cnar. VIII. Eft of a fociable Temper. 


THE more communicative a people are, the more eafily they 
change their habits, becauſe each is in a greater degree a 
ſpectacle to the other; and the fingularities of individuals are 
better obſerved, The climate which influences one nation to take 
a pleaſure in being communicative, makes it alſo delight in change; 
and that which makes it delight in change, forms its taſte, | 
The ſociety of the fair ſex ſpoils the manners, and forms the 
taſte ; the defire of giving greater pleaſure than others, eſtabliſhes 
the embelliſhments of dreſs; and the defire of pleafing others more 


chan ourſelves gives riſe to faſhions. This mode is a ſubje& of 


importance; by giving a trifling turn of mind, it continually in- 
creafes the branches of its commerce (g). 
7 | G) Fable of the bees. 
Cuar. 
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CAT. IX. Of the Vanity and Pride of Nations. 


YANITY is as advantageous to a government, as pride is Jan. 
gerous. To be convinced of this, we need only repreſent, on 
the one hand, the numberleſs benefits which reſult from vanity ; 
as induſtry, the arts, faſhions, politeneſs, and tatte : on the ather, 
the infinite evils which {pring from the pride of certain nation, as 
lazineſs, poverty, a tota neglect of every thing; in fine, the, de- 
ſtruction of the nations which have happened to fall under their 
government, as well as of their on. Lazineſs (5) is the effect 
of pride; labor, a conſequence of vanity ; the pride of a Spaniard 
leads him to decline labor; the vanity of a Frenchman to rk 
better than others. | 
All lazy nations are grave: for thoſe who do not labor, regard 
themſelves as the ſovereigns of thoſe who do. 

If we ſearch amongſt all nations, we ſhall find that for the moſt 
part, gravity, pride, and indolence go hand in hand. 

The people of Achim (i) are proud and lazy; thoſe who have 
no {laves hire one, if it be only to carry a quart of rice a hundred 
paces ; they would be diſhonoured if they carried it themſelves, 

In many places people let their nails grow, that all may fee they 
do not wo 

Women in the Indies (4) believe it ſhameful for them to learn 
to read: this is, they ſay, the buſineſs of their flaves, who ſing 
their ſpiritual ſongs in the temples of their pagods. In one tribe 
they don't {pin ; in another they make nothing but baſkets and 
mats; they are not even to pound rice; and in others they muſt 
not go to fetch water. Theſe rules are eſtabliſhed by pride, and 
the ſame paſſion makes them followed. There is no neceflity for 
mentioning that the moral qualities, according as they are blended 
with others, are productive of different effects: thus pride joined 
to a vaſt ambition, and notions of grandeur, produced ſuch effects 
among the Romans as are known to all the world. 


Cray. X. Of the Character of the Spaniards and Chineſe. 


HE characters of the ſeveral nations are formed of virtues and 
vices, of good and bad qualities, From the happy mixture 
of theſe, great advantages reſult, and frequently where it would be 
leaſt expected; there are others from whence great evils ariſe, 
evils which one would not ſuſpect. 
The Spaniards have been in all ages famous for their honeſty, 
Juſtin (/) mentions their fidelity in keeping whatever was entruſted 
to their care; they have frequently ſuffered death rather than re- 


() The people who follow the Khan veniencies of life like the Europeans. 
of Malacamber, thoſe of Carnataca and Collection of Voyages fer the Eſtabi ſpment 
Coromandel, are proud and indolent; of an India Company, Vol. i. p. $4- 

they conſume little, becauſe they are (i) See Dampier, Vol. iii. 
miierably poor; while the ſubjects of (4) Edifying Letters, 12th Collect. 
the Mogul, and the people of Indoſtan, p. 0. 

employ themſelves and enjoy the con- (I) Lib. 43. 


veal 
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veal a ſecret. They have ſtill the ſame fidelity for which they 
were formerly diſtinguiſhed. All the nations who trade to Cadiz, 
truſt their fortunes to the Spaniards, and have never yet repented 
it. But this admirable quality, joined to their indolence, forms a 
mixture from whence ſuch effects reſult as to them are moſt perni- 
cious. The reſt of the European nations carry on in their very 
fight all the commerce of their monarchy. 

The character of the Chineſe is formed of another mixture, di- 
realy oppoſite to that of the Spaniards : the precariouſneſs of their 
ſubſiſtence () inſpires them with a prodigious activity, and ſach 
an exceſſive deſire of gain, that no trading nation can confide in 
them (2). This acknowledged infidelity has ſecured them the poſ- 
ſeſſion of the trade to Japan. No European merchant has ever 
dared to undertake jt in their name, how eaſy ſoever it might be 
for them to do it from their maritime provinces in the north. 


Cray. XI. A Reflection. 


HAVE ſaid 2 here with a view to leſſen that infinite 
diſtance, which muſt ever be between virtue and vice. God 
forbid, that I ſhould be guilty of ſuch an attempt ! I would only 
make my readers comprehend that all political are not all moral 
. vices; and that all moral are not political vices; and that thoſe who 
make laws which ſhock the general ſpirit of a nation, ought not 
to be ignorant of this. 


 Cnay. XII. Of Cuſtoms and Manners in a deſpotic State. 


II is a capital maxim, that the manners and cuſtoms of a deſpotic 
empire ought never to be changed; for nothing would more 
ſ edily produce a revolution. The reaſon is, that in theſe ſtates 
ere are no laws, that is, none that can be properly called ſo; 
there are only manners and cuſtoms; and if you overturn theſe, 
you overturn all. i 
Laws are eſtabliſhed, manners are inſpired; theſe proceed from 
a general ſpirit, thoſe from a particular inſtitution ; now it is as 
dangerous, nay more fo, to ſubvert the general ſpirit, as to change 
2 particular inſtitution. 
There is leſs communication in a country where each, either as 
ſuperior or inferior, exerciſes or is oppreſſed by arbitrary power, 
than there is in thoſe where liberty reigns in every ſtation. They 
do not therefore ſo often change their manners and behaviour. 
Fixed and eſtabliſhed cuſtoms have a near reſemblance to laws. 
Thus it is here neceſſary that a prince or a legiſlator ſhould leſs 
oppoſe the manners and cuſtoms of the people, than in any other 
country upon earth. $ 
Their women are commonly confined, and have no influence in 
ſociety. In other countries where they have an intercourſe with 
men, their deſire of pleaſing, and the deſire men alſo have of giv- 
ing them pleaſure, produce a continual change of cuſtoms. The 
two ſexes ſpoil each other, they both loſe their diſtinctive and eſſen- 


([) By the na are of the ſoil and climate, 
Du Halde, Vol, ii. : 
6 tial 


- 
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_ tial quality; what was naturally fixt becomes quite unſettled, and 
their cuſtoms and behaviour alter every day. | 


" Canary. XIII. Of the Behaviour of the Chineſe. 


B UT China is the place where the cuſtoms of the country can 

D never be changed. Beſides, their women being abſolutely 

| ſeparated from the men, their cuſtoms, like their morals, are 
taught in the ſchools. A man of (o) letters may be known by his 
eaſy addreſs. "Theſe things being once taught by precept, and in- 
culcated by grave doctors, become fixed, like the principles of 
morality, and are never changed, | 


7 


Cn. XIV. Ir kat are the natural Means of changing the Manners 
| and Cuſtoms of a Nation. : 


F WE have ſaid that the laws were the particular and preciſe inſti- 

tutions of a legiſlator, and manners and cuſtoms the inftitu- 

tions of a nation in general, From hence it. follows, that when 

theſe manners and cuitoms are to be changed, it ought not to be 

done by laws; this would have too much the air of tyranny: it 

would be better to change them by introducing other manners and 
other cuſtoms. | n 

Thus when a prince would make great alterations in his king- 
dom, he ſhould reform by law what is eſtabliſned by law, and 
change by cuſtom what is ſettled by cuſtom; for it is very bad 
policy to change by law what ought to be changed by cuſtom: 

The law which obliged the M — to cut off their beards, and 
to ſhorten their clothes, and the rigour with which Peter I. made 
them crop, even to their knees, the long cloaks of thoſe who en- 
tered into the cities, were inſtances of tyranny. There are means 
that may be made uſe of to prevent crimes; theſe are puniſhments : 
there are thoſe for changing our cuſtoms; theſe are examples. 

The facility and eaſe with which that nation has been poliſhed, 
plainly ſhews, that this prince had a worſe opinion of his people than 
they "deſerved; and that they were not brutes, though he was 
Pleaſed to call them ſo. The violent meaſures which he employed 
were needleſs; he would have attained his end as well by milder 
methods. | | | £9 

He himſelf experienced the facility of bringing about theſe al- 
terations. The women were ſhut up, and in ſome meaſure ſlaves ; 
he called them to court; he ſent them ſilks and fine ſtuffs, and 
made them dreſs like the German ladies. This ſex immediately 
reliſhed a manner of life which fo greatly flattered their taſte, their 

vanity, and their paſſions; and by tliei - means it was rehiſhed'by the 
men. BR is... | 

What rendered the change the more eaſy was, that their manners 
at that time were forcign to the climate ; and had been introduced 

amongſt them by conqueſt, and by a mixture of nations. Peter J. 
in giving the manners and cuſtoms of Europe to an European 
nation, found a facility which he did not himſelf expect. The 


(e) Du Halde. 
2 empire 


— 
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empire of the climate is the firſt, the moſt powerful of al} empires, 
He had then no occaſion for laws to change the manners and cuſ- 
toms of his country; it would have been ſufficient to have intra- 
duced other manners and other cuſtoms. a I 

Nations are in general very tenacious of their cuſtoms ; to take 
them away by violence 1s to render them unhappy : we ſhould nor 
therefore change them, but engage the people to make the chatge 
themſelves. 1 11 | 

All puniſhment which is not derived from neceflity, is tyrannical, 
The law is not a mere act of power; things in their own nature 
indifferent are-not within its province. 


\ k 


CAT. XV. The Influence of domeſtic Government on the political. 


T HIS alteration, in the manners of women will doubtleſs have a 
great influence on the government of Muſcovy. One na- 

- tarally follows the other: the deſpotic power of the prince is con- 
nected with the ſervitude of women; the liberty of women with 
the ſpirit of monarchy. | | 


Car. XVI. How ſome Legiſlators have confounded the Principlu 
J which govern Mankind. 


| M ANNERS and cuſtoms are thoſe habits which are not eſta- 
„ bliſhed by legiſlators, either becauſe they were not able, or 
were not willing to eſtabliſh them. | l er 

There is this difference between laws and manners, that the laws 
are moſt adapted to regulate the actions of the ſubject, and manners 
to regulate the actions of the man. There is this difference be- 
tween manners and cuſtoms, that the former principally relate to 
the interior conduct, the latter to the exterior. 

Theſe things (2) have been ſometimes confounded. Lycurgus 
made the ſame code for the laws, manners, and cuſtoms ; and the 
legiſlatoxs of China have done the ſame. _ - 

We ought not to be ſurprized, that the legiſlators of China and 
Sparta ſhauld confound the laws, manners, and cuſtoms ;, the rea- 
ſon is, their manners repreſent their laws, and their cuſtoms their 
manners. | 

The principal object which the legiſlators of China had in view, 
was to make their ſubjects live in peace and tranquillity, They 
would have people filled with a veneration for one another, that 
each ſhould be every moment ſenſible of his dependence on ſociety, 
and of the obligations he owed to his fellow-cinzens. They there- 
fore gave rules of the moſt extenſive civility. | 

Thus the inhabitants of the (2) villages of China, prafie 
amongſt themſelves the ſame ceremonies, as thoſe obſerved by per- 
ſons of an exalted ſtation; a very proper method of inſpiring mild 
and gentle diſpoſitions, of maintaining peace and good order, and 
. of baniſhing all the vices which ſpring from an aſperity of tem- 


(p) Moſes made the ſame code for the laws. | 
laws and religion. The old Romans I:) See Du Halde. | 
contoundet the ancient cuſtoms with 
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per. In effect, would not the freeing them from the rules of civi- 
ow be to ſearch out a method for them to indulge their own 
humors? ML VLAN! 

© Civility is in this reſpe& of more value than politeneſs, © /Polite- 
neſs flatters the vices of others, and civility prevents ours from 
being brought to light. It is a barrier which men have placed 
within themſelves to prevent the corruption of each other. 

_ Lycurgus, whoſe inſtitutions were ſevere, had no regard to civi- 
lity, in forming the external behaviour; he had a view to that 
warlike ſpirit with which he would fain inſpire his people. A 
people who were in a continual ſtate of diſcipline and inſtruction, 
and who were endued with equal fimplicity and rigor, atoned by 
their virtues, for their want of complaiſance. 


CAT. XVII. Of the peculiar Quality of the Ching/ſe Government. 


| T HE legiſlators of China went farther (7). They confounded 
together their = laws, manners, and cuſtoms; all theſe 

were morality, all theſe were virtue. The precepts relating to 
theſe four points were what they called rites; and jit was in the 
exact obſervance of theſe, that the Chineſe government triumphed. 
They ſpent their whole youth in learning them, their whole life in 
the practice. They were taught by their men of letters, they 
were inculcated by the magiſtrates; and as they included all the 
ordinary actions of life, when they found the means of making 
them ſtrictly obſerved, China was well governed. 

Two things have contributed to the eaſe with which theſe rites 
are engraved in the hearts and minds of the Chineſe; one, the 
difficulty of writing, which during the greateſt part of their lives 
wholly employs their attention (3), becauſe it is neceſſary to pre- 
pare them to read and underſtand the books in which they are 
comprized; the other, that the ritual precepts having nothing in 
them that is ſpiritual, but being merely rules of common practice, 
are more adapted to convince and ſtrike the mind than things merely 
intellectual. Wy | 

Thoſe princes who inſtead of ruling by theſe rites, governed by 
the force of puniſhments, wanted to accompliſh that by puniſhments, 
which it is not in their power to produce, that is, to give habits of 
morality. By puniſhments a ſubject is very juſtly cut off from 
ſociety, who having loſt the purity of his manners, violates the 
laws; but if all the world were to loſe their moral habits, would 
theſe re-eſtabliſh them? Puniſhments may be juſtly inflicted to put 
a ſtop to many of the conſequences of the general evil, but they 
will not remove the evil itſelf. Thus when the principles of the 
| Chineſe government were diſcarded, and morality was baniſhed, 
the ſtate fell into anarchy, and revolutions ſucceeded. 


() See the Claſſic books, from which (s) It is this which has eſtabliſhed 
father Du Halde gives us ſome excellent emulation, which bas baniſhed laginsſs, 
extracts. EXD and cultivated a love of learning. 
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Cnar. XVIII. 4 Conſequence drawn from the preceding Chapter. 


FROM hence it follows that the laws of China are not de- 
ſtroyed by conqueſt. Their cuſtoms, manners, laws, and reli- 
gion, being the ſame thing, they cannot change all theſe at once; 
--apd- as it wilt happen, that either the 2107 erg or the conquered 
muſt change, in China it has always been the conqueror. © For the 
manners of the conquering nation not being their cuſtoms, nor 
y their cuſtoms their laws, nor their laws their religion, it has been 
more eafy for them to conform by degrees to the vanquiſhed people, 


. * 


than the latter to them. 
There ſtill follows from hence a very unhappy conſequence, 
which is, that it is almoſt impoſſible for (2) Chriſtianity ever to be 
eſtabliſned in China. The vows of virginity, the aſſembling of 
women in chürches, their neceſſary communication with the mi- 
niſters of religion, their participation in the ſacraments, auricular 
cunfeſſion, extreme unction, the marriage of only one wife, all 
theſe overturn the manners and cuſtoms of the country, and with 
te fame blow. ſtrike at their religion and laws. 
© ® The: Chriſtian religion, by the eſtabliſhment of charity, by a 
public worſhip, by a participation of the ſame ſacraments, ſeems 
to demand, that all ſhould be united; while the rites of China 
 Teem to ordain that all ſhould be ſeparated. © © 
And as we have ſeen that this ſeparation (a) depends, in gene- 
_ © "ral, on the ſpirit of deſpotiſm, this. will ſhew us the reaſon why mo- 
© narchies, and indeed all moderate governments, are more con- 
-” fſtent'(v) with the Chriſtian religion. | 
Cn. XIX. He this Union of Religion, Laws, Manners, an 
N 6 Cuſtoms, aming /t the Chineſe, was effected. N 95 
ü = HE principal object of government which the Chineſe legiſla- 
1 tors had in view, was the peace and tranquillity of the em- 
ppire: and ſubordination appeared to them as the moſt. proper 
means to maintain it. Filled with this idea, they believed it their 
duty ro inſpire a reſpect for parents, and therefore exerted all their 
power to eſſect it. They eſtabliſhed an infinite number of rites 
and ceremonies to do them honor when living, and after their 
death. It was impoſſible for them to pay ſuch honors to deceaſed 
- © parents, without being led to reverence the living. The ceremo- 
nies at the death of a father were more nearly related to religion; 
thoſe for a living parent had W relation to the laws, man- 
ners, and cuſtoms: however, theſe were only parts of the ſame 
„ code; but this code was very extenſive. | 
| A veneration for their parents was neceſſarily connected with a 
- ſuitable reſpe& for all who repreſented them, ſuch as old men, maſ- 
ters, magiſtrates, and the IP 7 This reſpect for parents ſup- 
poſed a return of love towards children, and conſequently the ſame 


(tr) See the reaſons given by the Chi- () See Book 4. c. 3, and book 19. 
neſe magiſtrates in their decrees for pro- c. 12. 
N ſcribing the Chriſtian religion. Edi - (v) See Book 24. Co 3» 

ing Letters, 17th Collef?. 
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return from old men to the young, from magiſtrates to thoſe who. 
were under their juriſdiction, and from the emperor to his ſub- 
jets. This formed the rites, and theſe rites the general ſpirit of 
the nation. Wr | | . 
We ſhall now ſhew the relation which things in appearance the 
moſt indifferent may have to the fundamental conſtitution of China. 
This empire is formed on the plan of a government of a family. 
If you diminiſh the paternal authority, or even if yoy retrench the 
ceremonies, which expreſs your reſpe& for it, you weaken the re- 
verence due to magiſtrates, who are conſidered as fathers; nor 
would the vr roger have the ſame care of the people, whom 
they ought to look upon as their children; and that tender relation 
which ſubſiſts between the prince and his ſubjects, would inſenſibly 
be loſt. Retrench but one of theſe habits, and you overturn the 
ſtate. It is a thing in itſelf very indifferent whether the daughter- . 
in-law riſes every morning to pay ſuch and ſuch duties to her mo- 
ther- in- law: but if we conſider that theſe exterior habits inceſſantly 
revive an idea neceſſary to be imprinted on all minds, an idea that 
forms the ruling ſpirit of the empire, we ſhall ſee that it is necel(- 


ſary that ſuch or ſuch a particular action be performed. 


Cray, XX. Explication of a Paradox relating to the Chineſe. 


T is very remarkable that the Chineſe, whoſe lives are guided 
; by rites, are nevertheleſs the greateſt cheats upon earth. This 
appears chiefly in their trade, which, in ſpite of its natural tendency, 
has never been able to make them honeſt, He who buys of them, 
ought to carry with him his own (x) weights, every merchant 
having three ſorts, the one heavy for buying, another light for 
ſelling, and another of the true ſtandard for thoſe who are upon 
their guard. It is poſſible, I believe, to explain this contradiction. 
The legiſlators of China had two objects in view; they were 
defirous that the people ſhould be ſubmiſſive and peaceful, and that 
they ſhould alſo be laborious and induſtrious. - By the nature of 
the ſoil and climate, their ſubſiſtence is very precarious ; nor can it 
be any other way ſecured, than by induſtry and labor. A 
When every one obeys, and every one is employed, the 
ſtate is in a happy ſituation. It is neceſſity, and perhaps the 
nature of the climate, that has given to the Chineſe an incon- 
ceivable greedineſs for gain, and laws have neyer been made to 
reſtrain it. Every thing has been forbidden, when acqured by 
acts of violence; every thing permitted, when obtained by artifice 
or labor. Let us not then compare the morals of China with 
thoſe of Europe. Every one in China is obliged to be attentive 
to what will be for his advantage; if the cheat has been watchful 
over his own intereſt, he who 1s the dupe ought to be attentive to 
his. At Sparta they were permitted to ſteal; in China they are 


ſuffered to deceive. 


(*) Lange's Journal, in 1721 ang 1722, in Voyages to the North, vol. 9. 
P. 363. * 8 
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Cyay. XXI. How the Laws ought to have a Relation to Manners 
| 22 Cuftoms. Nen | 

JT is only ſingular inftitutions which thus confound laws, man- 

ners, and cuſtoms, things naturally diſtin and ſeparate : but 
though they are in themſelves different, there is nevertheleſs a great 
relation between them, _ | 

Solon being aſked if the laws he had given to the Athenians 
were the beſt, he replied, ( I have given them the beſt they were 
« able to bear. A fine expreſſion, that ought to be perfectly 
underſtood by all legiſlators! When Divine Wiſdom ſaid to the 
Jews, © I have given you precepts which are not good,“ this ſigni- 
fied that they had only a relative goodneſs ; which 1s the ſponge 
that wipes out all the difficulties in the law of Moſes, 


CAT. XXII. The ſame Subject continued. 


: W HEN a 2 have pure and regular manners, their laws 

? become ſimple and natural. Plato (5) fays, that Rhada- 

manthus, who governed a nation extremely religious, finiſhed every 

proceſs with extraordinary diſpatch, adminiſtering only the oath on 

dach accuſation. But ſays the ſame Plato (z), when a people are 

not religious, we ſhould never have recourſe to an oath, except he 

who 8 is intirely diſintereſted, as in the caſe of a judge and a 
witnels. . 


Czar, XXIII. How FO "oa founded on the Manners of a 
| eople. | 


] N 
AT the time when the manners of the Romans were pure, they 
had no particular law againſt the embezzlement of the public 
When this crime began to appear, it was thought ſo in- 
famous, that to be condemned to reſtore (a) what they had taken, 
was conſidered as a ſufficient diſgrace: for a proof of this, ſee the 
ſentence of L. Scipio (5). | 


Cnar. XXIV. The ſame Subjef continued. 


PHE laws which gave the right of tutelage to the mother, were 
= moſt attentive to the preſervation of the infant's perſon ; thoſe 
which granted it to the next heir, were moſt attentive to the pre- 
ſeryation of the ſtate. When the manners of a people are corrupted, 
it is much better to give the tutelage to the mother. Amongſt 
'thoſe whoſe laws Pe I in the manners of the ſubjects, the guar- 
ianſhip is granted either to the next heir, or to the mother, and 
ſometimes to both, | 
If we reflect on the Roman laws, we ſhall find that the ſpirit of 
theſe was conformable to what f have advanced, At the time 


When the laws of the twelve tables were made, the manners of the 


69 Of Laws, lib. 12, : a) In fimplum. 
2 Ibid, L. 13. 6 35 38. 


Romans 


* 
* 


Cary. XVI. Tus SPIRIT or LAWS. 238”, 


Romans were moſt admirable. The guardianſhip was given to the | 
neareſt relation of the infant, from a conſideration that he ought to 
haye the trouble of the tutelage, who might enjoy the advantage of 
poſſeſſing the inheritance. They did not imagine the life of the 
heir in danger, though it was put into a perſon's hands who would 
reap a benefit by his death. But when the manners of Rome were 
changed, her legiſlators altered their conduct. If in the pupillary 
ſubſtitution, ſay Caius (c) and Juſtinian (4), the teſtator is afraid, 
that the ſubſtitute will lay any ſnares for the pupil, he may leave 
the vulgart (e) ſubſtitution open, and put the pupillary into a part 
of the teſtament, which cannot be opened till after a certain time. 
Theſe fears and precautions were unknown to the primitive 
Romans. 


Crar. XXV. The ſame Subject continued. 


T HE Roman law gave the liberty of making preſents before 
marriage; after the marriage they were nut allowed. This 

was founded on the manners of the Romans, who were led to mar- | 

riage only by frugality, ſimplicity, and modeſty ; but might ſufer 

themſelves to be ſeduced by domeſtic cares, by complacency, and 

the conſtant tenour of conjugal felicity. 6 

A law of the (J) Viſigoths forbad the man giving more to the 
woman he was to marry than the tenth part of his ſubſtance, and 
his giving her any thing during the firſt year of their marriage. 
This alſo took its riſe from the. manners of the country. The 
legiſlators were willing to put a ſtop to that Spaniſh oftentation, 
which only led them to diſplay an exceſſive liberality in acts of 
magnificence. 

The Romans by their laws put a ſtop to ſome of the 1ncon- 
veniencies which aroſe from the moſt durable empire in the world, 
that of virtue; the Spaniards by theirs would prevent the bad effects 
of a tyranny, the molt frail and tranſitory, that of beauty. 


Cray. XXVI. The ſame Subje# continued. 


T HE law (g) of Theodoſins and Valentinian drew the cauſes of 
1 repudiation from the ancient manners (+) and cuſtoms of the 
Romans. It placed in the number of theſe cauſes the behaviour of 
the huſband (7) who beat his wife, in a manner that diſgraced the 
character of a free-born woman. This cauſe was omitted in the 
following laws (4) : for their manners, in this reſpect, had under- 
211 a change; the eaſtern cuſtoms having baniſhed thoſe of 
urope. The ark eunuch of the empreſs, wife to Juſtinian 11. 


(e) Inſtitut, Lib. tit. 2. 6. F 2. Ozel's arrives at the age of puberty, I ſub- 
compilement at Leyden, in 1658. ſtitute, &c. 

(d) Inſtitut. I. 2. de pupil. ſubſiits 7) Lib. 3. tit. 5. & 5. 
5 3» | 1 ; ) Leg. 8. cod. de Repudiis. 

(e) The form of the vulgar ſubſtitu- (5) And the law of the 12 tables. 
tion ran thus; If ſuch a one is un- See Cicero's 2d Philippic. 
willing to take the inheritance, I ſub- (i) Si werberibus que ingenuis aliena 
ſtitute in his Read, &c. the pupillary ſunt, afficientem probaverite | 
ſubſtirutioo, If ſuch a one dies before he. (A) In Nov. 117, 6. 14+ 


Q 4 threatened 
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threatened her, ſays the hiſtorias, to chaſtiſe her in the ſame manner 
as children are puniſhed at ſchool,” Nothing but eſtabliſhed man- 
ners, or thoſe which they were ſeeking to eſtabliſh, could raiſe even 
an idea of this kind. p 


We have ſeen how the laws follow the manners of a people: let 
us now obſerve how the manners follow the laws, | 


CAT. XXVII. How the Laws contribute to form the Manners, 
Cuftoms, and Character of a Nation. 4 


THE cuſtoms of an enſlaved people are a part of their ſervitude, 
thoſe of a free people are a part of their liberty. 

I have ſpoken in the eleventh Book (J) of a free people, and 
have given the principles of their conſtitution : let us now ſee the 
effects which follow from this liberty, the character it is capable of 
forming, and the cuſtoms which naturally reſult from it. 

I do not deny that the climate may have produced great of 
the laws, manners, and cuſtoms of this nation; but I maintain that 
its manners and cuſtoms have a cloſe connection with its laws. 

As there are in this ſtate two viſible pdwers, the legiſlative and 
executive, and as every citizen has a will of his own, and may at 
pleaſure aſſert his independence; moſt men have a greater fondneſs 
for one of theſe powers than for the other, and the multitude have 
commonly neither equity nor ſenſe enough, to ſhew an equal 
affection to both, ht 
And as the efecutive power, by diſpoſing of all employments, 
may give great hopes, and no fears, every man who obtains any 
favour from it, is ready to eſpouſe its cauſe ; while it is liable to be 
attacked by thoſe who have nothing to hope from it. ; 

All the paſſions being unreſtrained, hatred, envy, jealouſy, and 
an ambitious deſire of riches and honors, appear in their full 
extent: were it otherwiſe the ſtate would be in the condition of a 
man weakened by ſickneſs, who is without paſſions, becauſe he is 
without ſtrength. | 85 8 

The hatred which ariſes between the two parties will always 
ſubſiſt, becauſe it will always be impotent. „ 

Theſe parties being compoſed of freemen, if the one becomes 
too powerful for the other, as a conſequence of liberty, this other is 

depreſſed; while the citizens take the weaker ſide, with the ſame 
readineſs as the hands lend their aſſiſtance to remove the infirmities 
and diſorders of the body. > 4 5 
Every individual is independent, and being commonly led by 
caprice and humor, frequently changes parties; he abandons one 
where he left all his friends, to unite himſelf to another in which he 
finds all his enemies: ſo that in this nation it frequently _— 

e of 


that the people forget the laws of friendſhip, as well as tho 
hatred. | | | 
The 8 


n is here in the ſame caſe with a private perſon, and 
againſt the or 


inary maxims of prudence, is frequently obliged to 
| a his confidence to thoſe who have moſt offended him, and to 
iſgrace the men who have beſt ſerved him: he does that by 
4 7 


neceſſity which other princes do by choice. | 
: (1) ch. 6. 


Ar 
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As we are afraid of belng deprived of the bleſſing we already 
enjoy, and which may be diſguiſed and miſrepreſented to us; and 
as fear always enlarges: objects; the people are uneaſy under ſuch 
a ſituation, and believe themſelves in danger, even in thoſe moments 
when they are moſt ſecure, , l 

As thoſe who with the greateſt warmth oppoſe the executive 
power, dare not avow the ſelf- intereſted motives of their oppoſition, 
ſo much the more do they increaſe the terrors of the people, who 
can never be certain whether they are in danger or not, But even 
this contributes to make them avoid the real dangers, to which they 
may, in the end, be expoſed. _ | 

ut the legiſlative body having the confidence of the people, and 
being more enlightened than they, may calm their uneaſineſs, and 
my. them recover from the bad impreſſions they have enter- 
tained, | 

This is the great advantage which this government has over the 
ancient democracies, in which the people had an immediate power; 
for when they were moved and agitated by the orators, theſe agi - 
tations always produced their effect, 

But when an impreſſion of terror has no certain object, it pro- 
duces only clamor and abuſe; it has however this good effect, 
that it puts all the ſprings of government into motion, and fixes the 
attention of every citizen. Bur if it ariſes from a violation of the 
fundamental laws, it is ſullen, cruel, and produces the moſt dreadful 
cataſtrophes. | | 

Soon we ſhould ſee a frightful calm, during which every one 
would unite againſt that power which had violated the laws. 

If when the uneaſineſs proceeds from no certain object, ſoma 
foreign power ſhould threaten the ſtate or put its proſperity or its 
glory in danger, the little intereſts of party would then yield to the 
more ſtrong and binding, and there would be a perfect coalition in 
favor of the executive power, | | 

But if the diſputes were occaſioned by a violation of the funda- 
mental laws, and a foreign power ſhould appear; there would be a 
revolution that would neither alter the conſtitution nor the form of 

overnment. For a revolution formed by liberty becomes a con- 
mation of liberty. | 

A free nation may have a deliverer; a nation enflaved can have 
only another oppreſlor. ; 

For whoever is able to dethrone an abſolute prince, has a power 
ſufficient to become abſolute himſelf, 

As the enjoyment of liberty, and even its ſupport and preſer- 
vation, conſiſts in every man's being allowed to ſpeak his thoughts, 
and to lay open his ſentiments; a citizen in this ſtate will ſay or 
write whatever the laws do not expreſſly forbid to be ſaid or 
written. 

A people like this being always in a ferment, are more eaſily 
conducted by their paſſions than by reaſon, which never produces 
any great effect in the mind of man; it is therefore eaſy for thoſe 
who govern, to make them undertake enterprizes contrary to their 
true intereſt, 

This nation is paſſionately fond of liberty, becauſe this liberty is 
real; and it is poſſible for it, in its defence, to ſacrifice its wealth, 
its eaſe, its intereſt, and to ſupport the burthen of the moſt heavy 
$2) y taxes, 
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taxes, even ſuch as a deſpotic prince durſt not lay upon his 

ſubjects. . e, | E e 
But as the people have a certain knowledge of the neceflity of - ' 

ſubmitting to thoſe taxes, they pay them from the well-founded 

Hope of their diſcontinuance; their burthens are heavy; but they 

do not feel their weight: while in other ſtates the uneaſineſs is in- 


4 


finitely greater than the evil. 

This nation muſt therefore have a fixed and certain credit, 
becauſe it borrows of itſelf and pays itſelf. It is poſſible for it to 
undertake things above its natural ſtrength, and employ againſt its 
enemies immenſe ſums of fictitious riches, which the credit and 
nature of the government may render real, 

Io preſerve its liberty, it borrows of its ſubjects; and the ſub- 
jects ſeeing that its credit would be loſt, if ever it were conquered, 
have a new motiye to make freſh efforts in defence of its liberty. 
This nation inhabiting an iſland is not fond of conquering, 
becauſe it would be — by diſtant conqueſts: eſpecially as 
the ſoil of the iſland is good; for it has then no need of enriching 
itſelf by war; and as no citizen is ſubject to another, each ſets a 
greater value on his on liberty, than on the glory of one, or any 
number of citizens. 

Military men are there regarded as belonging to a profeſſion 
which may be uſeful, but is often dangerous; and as men whoſe 
very ſervices are burthenſome to the nation : civil qualifications 
are therefore more eſteemed than the military. 

This nation, which liberty and the laws render eaſy, on being 
freed from pernicious prejudices, is become a trading people ; an 
as it has ſome of thoſe primitive materials of trade, out of which 
are manufactured ſuch things as from the artiſt's hand receive a 
conſiderable value, it has made ſettlements proper to procure the 
enjoyment of this gift of heaven in its fulleſt extent. 

As this nation is ſituated towards the north, and has many 
ſuperfluous commodities, it muſt want alſo a great number of 

merchandizes which its climate will not produce: it has therefore 

entered into a great and neceſſary intercourſe with the ſouthern 
nations; and making choice of thoſe ſtates whom it is willing to 
favour with an advantageous commerce, it enters into ſuch treaties 
with the nation it has choſen, as are reciprocally uſeful to both. 

In a ſtate, where on the one hand the opulence is extreme, and 
on the other the taxes are exceſſive, they are hardly able to live on 
a ſmall fortune without induſtry : Many, therefore, under a pre- 
tence of travelling, or of health, retire from amongſt them, bed go 
in ſearch of plenty, even to the countries of ſlavery. 
A trading nation has a prodigious number of little particular 
intereſts ; it may then injure or be injured, an infinite number of 
ways. Thus it becomes immoderately jealous, and is more afflicted 
at the proſperity of others, than it rejoices at its own. 

And its laws, otherwiſe mild and eafy, may be fo rigid with 
reſpect to the trade and navigation carried on with it, that it may 
ſeem to trade only with enemies. 

If this nation ſends colonies abroad, it muſt rather be to extend 
its commerce than its dominion. 

As men are fond of introducing into other places what they have 
eſtabliſhed amongſt themſelves, they have given the people 5 the 
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colonies their own form of 1 and this government 
carrying proſperity along with it, they have raiſed great nations 
in the foreſts they were ſent to inhabit. | 

Having formerly ſubdued a neighbouring nation, which by its 
ſituation, the goodneſs of its ports, and the nature of its products, 
inſpires it with jealouſy, though it has given this nation its own 
laws, yet it holds it in great dependence: the ſubjects there are 
free, and the ſtate itſelf in ſlavery. 

The conquered ſtate has an excellent civil government, but is 
oppreſſed by the law of nations; laws are impoſed by one country 
on the other, and theſe are ſuch as render its proſperity precarious, 
and dependent on the will of a maſter, . | | 

The ruling nation inhabiting a large iſland, and being in 

fſefion of a great trade, hath with extraordinary eaſe grown 

erful at ſea; and as the preſervation of its liberties require that 
it ſhould have neither ſtrong-holds, nor fortreſſes, nor land forces, 
it has occaſion for a formidable navy to defend it againſt invaſions ; 
a navy which muſt be ſuperior to that of all other powers, who 
employing their treaſures in wars at land, have not ſufficient for 
thoſe at ſea. | 
The empire of the ſea has always given thoſe who have enjoyed 
it a natural pride; becauſe, thinking themſelves capable of extend- 
ing their inſults wherever they pleaſe, they imagine that their power 
is as boundleſs as the ocean. 

This nation has a great influence in the affairs of its neighbours ; 
for as its power is not employed in conqueſts, its friendſhip is more 
courted, and its reſentment more dreaded, than could naturally be 
expected from the inconſtancy of its government, and its domeſtic 
diviſions. 

Thus it is the fate of the executive power to be almoſt always 
diſturbed at home and reſpected abroad. | 

Should this nation on ſome occaſions become the center of the 
negociations of Europe, probity and good faith would be carried 
to a greater height than in other places; becauſe the miniſters 
being frequently obliged to Juſtify their conduct before a popular 
council, their negcciations coald not be ſecret; and they would be 
forced to be, in this reſpect, a little more honeſt, 

Beſides, as they would in ſome ſort be anſwerable for the events 
which an irregular conduct might produce, the ſureſt, the ſafeſt 
way for them, would be to take the ſtraighteſt path. 

If the nobles were formerly poſſeſſed of an immoderate power, 
and the monarch had found the means of abaſing them by raiſing 
the people; the point of extreme ſervitude muſt have been that 
between humbling the nobility, and that in which the people began 
to feel their power, 

Thus this nation having been formerly ſubject to an arbitrary 
power, on many occaſions preſerves the ſtile of it, in ſuch a manner, 
as to let us frequently ſee upon the foundation of a free govern- 
ment, the form of an abſolute monarchy. 

With regard to religion, as in this ſtate every ſubject has a free 
will, and muſt conſequently be either conducted by the light of his 
own mind or by the caprice of fancy; it neceſſarily follows, that 
every one muſt either look upon all religion with indifference, by 
which means they are led to embrace the eſtabliſhed religion; or 

they 
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they muſt be zealous for religion in general, by which means the 
number of ſets is increaſed. rn. | 
It ĩs not impoſlible but that in this nation there may be men of 
no religion, who would not, however, bear to be obliged to change 
that which they would "chaſe, if they cared to chuſe any ; for they 
would immediately perceive that their lives and fortunes are not 
more peculiarly theirs than their manner of thinking, and that 
whoever would deprive them of the one, might, even with better 
reaſon, take away the other. | 

If amongſt the different religions, there is one that has been 
attempted to be eftabliſhed by methods of ſlavery, it muſt there be 
odious; becauſe, as we judge of things by the appendages we join 
with them, it could never preſent itſelf to the mind in conjunction 
with the idea of liberty. | 

The laws againſt thoſe who profeſs this religion could not how- 
ever be of the ſanguinary kind; for liberty can never inflict ſuch 
puniſhments : but they may be ſo rigorous as to do all the miſchief 
that can be done in cold blood. ; 

It is poffible that a thouſand circumſtances might concur to give 

the clergy ſo little credit, that other citizens may have more. 
Therefore, inftead of a 1 they have choſe rather to ſupport 
the ſame burthens as the laity, and in this reſpect to make only one 
hody with them: but as they always ſeek to conciliate the reſpect 
of the people, they diſtinguiſh themſelves by a more retired lite, a 
conduct more reſerved, and a greater purity of manners. 
- The clergy not Oy able to protect religion, nor to be protected 
by it, only ſeek to perſuade: their pens, therefore, furniſh us with 
excellent works in proof of a revelation, and of the providence of 
the Supreme Being. 

Yet the ſtate prevents the fitting of their aſſemblies, and does 
not ſuffer them to correct their own abuſes ; it chuſes thus, through 
a caprice of liberty, rather to leave their reformation imperfect, 
than to ſuffer the clergy to be the reformers. 

Thoſe dignities which make a fundamental part of the conſtitution 

are more fixed than elſewhere ; but, on the other hand, the great, 
in this country of liberty, are nearer upon a level with the people ; 
their ranks are more ſeparated, and their perſons more con- 
founded. 
As thoſe who govern have a power which, in ſome meaſure, has 
need of freſh vigor every day, they have a greater regard for ſuch 
as are uſeful to them, than for thoſe who only contribute to their 
amuſement: we ſee therefore fewer courtiers, flatterers, and para- 
fites; in ſhort, fewer of all thoſe who make their own advantage of 
the folly of the great. 

Men are leſs eſteemed for frivolous talents and attainments, than 
ſor eſſential qualities; and of this kind there are but two, riches, 
and perſonal merit. 

They enjoy a ſolid luxury, founded not on the refinements of 
yanity, but on that of real wants; they aſk nothing of nature but 
what nature can beſtow. 

The rich enjay a great ſuperfluity of fortune, and yet have no 
reliſh for frivolous amuſements: thus many having more wealth 
than opportunities of expence, employ it in a fantaſtical manner: 
in this nation they have more judgment than taſte, 
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As they are always employed about their own intereſt, they haye 
not that politeneſs which is founded on indolence; and they really 
have not leiſure to attain it. 240i 42225 


o 
* 


- 


233 Ca vUTTDD COLUAOTO ETEM 
The æra of Roman politeneſs, is the ſame as that of the eftabliſh- 


ment of arbitrary power. An abſolute government produces indo- 


lence, and this gives birth to politeneſss. n 


The more people there are in a nation who require a circumſpect 


behaviour, and a care not to diſpleaſe, the more there is of politeneſs 


But it is rather the politeneſs of morals, than that of manners, which 
ought to diſtinguiſh us from barbarous nations. 

In a country where every man has, in ſome ſort, a ſhare in the 
adminiſtration of the government, the women ought ſcarcely to live 
with the men. They are therefore modeſt, that is, timid ; and this 
timidity conſtitutes their virtue: whilſt the men, without a taſte for 
gallantry, plunge themſelves into a debauchery, which leaves them 
at leiſure, and 1n the enjoyment of their full liberty. 

Their laws not being made for one individual more than another, 
each conſiders himſelf as a monarch ; and, indeed, the men of this 
nation are rather confederates than fellow ſubjects. 

As the climate has given many perſons a reſtleſs ſpirit and 
extended views, in a country where the conſtitution gives every 
man a ſhare in its government and political intereſts, converſation 
generally turns upon politics: and we ſee men ſpend their lives in 
the calculation of events, which, conſidering the nature of things 
and the caprices of fortune, or rather of men, can ſcarcely be 
thought ſubject to the rules of calculation. 

In a free nation, it is very often a matter of indifference, whether 
individuals reaſon well or ill; it is ſufficient that they do reaſon ; 
from hence ſprings that liberty which is a ſecurity from the effects 
of theſe reaſonings. | 

But in a deſpotic government, it is equally pernicious whether 
they reaſon well or ill; their reaſoning is alone ſufficient to ſhock 
the principle of that government. | 

Many people who have no deſire of pleaſing, abandon themſelves 
to their own particular humor; and moſt of thoſe who have wit 
and ingenuity are ingenious. in tormenting themſelves : filled with 
a contempt or diſguſt for all things, they are unhappy amidſt all the 
bleſſings that can poſſibly contribute to promote their felicity. 

As no ſubje& fears another, the whole nation is proud; for the 
pride of kings is founded only on their independence. 

Free nations are haughty ; others may more properly be called 
vain, 

But as theſe men, who are naturally ſo proud, live much by 


themſelves, they are commonly baſhful when they appear among 


ſtrangers; and we frequently ſee them behave for a conſiderable 
time with an odd mixture of pride and ill- placed ſhame. 

The character of the nation is more particularly diſcovered in 
their literary performances, in which we find the men of thought 
and deep meditation. 

As ſociety gives us a ſenſe of the ridicules of mankind, retire- - 
ment renders us more fit to reflect on the fully of vice. Their 
ſatirical writings are ſharp and. ſevere, and we find amongſt them 


many Juvenals, without diſcovering one Horace. 
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D 12 ä extremely abſolute; hiſtorians betray the truth, 
becauſe they are not at liberty to ſpeak it; in ſtates remarkably 
free, they betray the truth, becauſe of K their liberty itſelf, which al. 
ways produces diviſions, every one becoming as great a ſlave to 

"the jodicte of —— ke-could be in a d ſpotic ſtate. 

- have moge frequently an original rudeneſs of in- 
vention, chan that particular kind of delicacy which ſprings from 

taſte; we there find ſomething which approaches nearer to the bold 

- firength of a r na 1 than to the ſofter graces of a 
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B O O K XX. 


OF LAWS IN RELATION TO COMMERCE, CONSL- 
DERED IN 1TS NATURE AND DISTINCTIONS. 
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CAT. I. Of Commerce. 


HE following ſubjects deſerve to be treated in a more 
extenſive manner, than the nature of this work will permit. 
Fain would I glide down a gentle river, but I am carried away by 

a torrent. 

Commerce is a cure for the moſt deſtructive prejudices; for it is 
almoſt a general rule, that wherever we find agreeable manners, 
there commerce flouriſhes; and that wherever there is commerce, 
there we meet with agreeable manners. ö 
Let us not be aſtoniſhed then, if our manners are now leſs ſavage 
than formerly. Commerce has every where diffuſed a knowledge 
of the manners of all nations; theſe are compared one with another, 
and from this compariſon ariſe the greateſt advantages. 

Commercial laws, it may be ſaid, improve manners for the fame 
reaſon as they deftroy them. They corrupt the pureſt morals (a) ; 

this was the ſubject of Plato's complaints: and we every day ſee, 
that they poliſh and refine the moſt barbarous. 


CAT. II. Of the Spirit of Commerce. 


P E ACE is the natural effect of trade. Two nations who traffic 
with each other become reciprocally dependant; for if one has 
an intereſt in buying, the other has an intereſt in ſelling ; and thus 
their union is founded on their mutual neceſſities. * 

But if the ſpirit of commerce unites nations, it does not in the 
ſame manner unite individuals. We ſee, that in (5) countries where 
the people move only by the ſpirit of commerce, they make a traffic 
of all the humane, all the moral virtues: the moſt trifling things, 
thoſe which humanity would demand, are there done, or there 
given, only for money. 


(a) Cxſar ſaid of the Gauls, that the Germans, were now become inferior 
they were ſpoilt by the neighbourhood to them. War of the Gault, lib. 6. 
and commerce of Marſeilles ; inſomuch (5) Holland, 
that they who formerly always conquered 


The 
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The fpirit of trade produces in the mind of man a certain ſenſe 
of exact juſtice, oppoſite, on the one hand to robbery, and on the 
other to thoſe moral virtues which forbid our always adhering 
rigidly to the rules of private intereſt, and ſuffer us to negle& this 
for the advantage of others. | 

The total privation of trade, on the contrary, produces robbery, 
Which Ariſtotle ranks in the number of means of acquiring: yet it 
is not at all inconſiſtent with certain moral virtues. Holpitality, 

for inſtance, is moſt rare in trading countries, while it is found in 
the moſt admirable perfection among nations of vagabonds. 

It is a ſacrilege, ſays Tacitus, for, a German to ſhut his door 
inſt any man whomſoe ver, whether known or unknown, He 
who has (c) behaved with hoſpitality to a ſtranger, goes to ſhew 
bim another houſe where this hoſpitality is alſo practiſed; and he 
is there received with the ſame humanity. But when the Germans 

had founded kingdoms, hoſpitality was become burthenſome. This 
appears by two laws of the (4) code of the Burgundians; one of 
which inflicted a penalty on every barbarian, who preſumed to ſhew 
a a ſtranger the houſe of a Roman; and the other decreed, that who- 
ever ed a ſtranger, ſhould be indemnified by the inhabitants, 
every one being obliged to pay his proper proportion. 


\ 


nr. III. Of the Poverty of the People. 


2 THEE: ue two forts of poor; thoſe who are rendered ſuch by 

- the ſeverity of government'; theſe are indeed incapable of per- 

forming almoſt any great action, becauſe their indigence is a con- 

| ns of their ſlavery. Others are poor, only becauſe they 

eicher deſpiſe, or know not the conveniencies of life; and theſe are 

capable of accompliſhing great things, becauſe their poverty con- 
itutes à part of their liberty. -- + | 


8 Ci. IV. Of Commerce in different Governments, 


T RADE has ſome relation to forms of government. In a 
monarchy it is generally founded on luxury ; and though it be 
alſo founded on real wants, yet the principal view with which it is 
carried on, is to procure every thing that can contribute to the 
pride, the pleaſure, and the capricious whimſies of the nation. In 
__ - republics, it is commonly founded on œconomy. Their merchants 
©" having an eye to all the nations of the earth, bring from one what 
is wanted by another. It is thus that the republics of Tyre, Car- 
-.. thage, Athens, Marſeilles, Florence, Venice, and Holland, engaged 
- in commerce, | 
This kind of traffic has a natural relation to a republican govern- 
ment; to monarchies it is only occaſional. For as it is founded 
on the practice of gaining little, and even leſs than other nations, 
and of remedying this by gaining inceſſantly, it can hardly be 
c̃arried on by a people ſwalſowed up in luxury, who ſpend much, 
and ſee nothing but objects of grandeur. | 


(e) Et qui modd hoſpes fuerat, mon- Ceſar. de Bello Gal. lib. 6. 
| Cicero 
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Cicero was of this opinion, when he ſo juſtly ſaid (-), that he did 
not like that the ſame people ſhould be gt once both the lords and factors 
of the whole earth, For this would indeed be to ſuppoſe that every 
individual in the ſtate, and the whole ſtate collectively, had their 
| beads conſtantly filled with grand views, and at the ſame time with 
ſmall ones; which is a contradiction, 

Not but that the moſt noble enterpriſes are completed alſo in 
thoſe ſtates, which ſubſiſt by economical commerce: they have 
even an intrepidity, not to be found in monarchies. And the 
reaſon is this, | 

One branch of commerce leads to another, the ſmall to the 
moderate, the moderate to the great; thus he who has gratified his 
defire of gaining a little, raiſes himſelf to a fituation, in which he is 
not leſs defirous of gaining a great deal. 

Beſides, the paced. enterpriſes of merchants are always neceſſaril 
connected with the affairs of the public. But, in monarchies, theſe 
public affairs give as much diſtruſt to the merchants, as in free ſtates 
they appear to give ſafety, Great enterpriſes therefore in com- 
merce are not for monarchical, but for republican governments. 

In ſhort, an opinion of greater certainty, as to the poſſeſſion of 
property in theſe ſtates, makes them undertake every thing. They 
flatter themſeives with the hopes of receiving great advantages from 
the ſmiles of fortune, and thinking themſelves ſure of * they 
have already acquired, they boldly expoſe it, in order to acquire 
more; riſking nothing but as the means of obtaining. 

Ido not pretend to ſay that any monarchy is entirely excluded 
from an economical commerce; but of its own nature it has leſs 
tendency towards 1t: neither do I mean that the republics, with 
which we are acquainted, are abſolutely deprived of the commerce 
of luxury; but it is leſs connected with their conſtitution. 

With regard to a deſpotic ſtate, there is no occafion'to mention 
it. A-general Rule: A nation in flavery labours more to preſerve 
than to acquire; a free nation, more to acquire than to preſerve. 


CHAT. V. Of Nations that have entered into an economical 
Commerce, 


JUARSEILLES, a neceſlary retreat in the midſt of a tem- 
* = peſtuous ſea; Marſeilles, a harbour which all the winds, the 
ſhelves of the ſea, the diſpoſition of the coaſts, point out for a 
landing place, became frequented by mariners; while the ſteri- 
lity (7) of the adjacent country determined the citizens to an 
economical commerce. It was neceſſary that they ſhould be labo- 
rious, to ſupply what nature had refuſed ; that they ſhould be juſt, 
in order to live among barbarous nations, from whom they were to 
derive their proſperity ; that they ſhould be moderate, to the end 
that they might always taſte the ſweets of a tranquil government; 
in fine, that they ſhould be frugal in their manners, to enable 
them to ſubſiſt by trade, a trade the more certain, as it was leſs 
advantageous. 


(z) Nolo eundem populum impera= () Juſtin. lib, 43. cap. 3. 
torem & portitorem elle terrarum. 
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We every where ſee violence and oppreſſion give birth to a 
commerce founded on œconomy, while men are conſtrained to take 
refuge in marſhes, in iſles, in the ſhallows of the ſea, and even on 
rocks themſelves. Thus it was, that Tyre, Venice, and the cities 
of Holland, were founded. Fugitives found there a place of 
ſafety. It was neceſſary that they ſhould ſubſiſt; they drew there- 
fore their ſubſiſtence from all parts of the world. 2 


Char. VI. Some Effetts of an extenſive Navigation. 


FT ſometimes happens that a nation, when engaged in an œcono- 
*. mical commerce, having necd of the merchandizes of one coun- 
try, which ſerve as a capital or ſtock tor procuring the commodities 
of another, is ſatisfied with making very little profits, and fre- 
quently none at all in trading with che former, in expectation of 
Zain greatly by the latter. Thus, when the Dutch were almoſt 
the a + nation that carried on the trade from the South to the 
North of Europe; the French wines, which they imported to the 
North, were in ſome meaſure only a capital or ſtock for conducting 
their commerce in that part of the world. 

It is a known fact, that there are ſome kinds of merchandize 
in Holland, which, though imported from afar, ſell for very little 
more than they coſt upon the {pot. They account for it thus: a 
captain who has occaſion to ballaſt his ſhip, will load it with marble ; 
if he wants wood for ſtowage, he will buy it; and, provided he 
loſes nothing by the bargain, he will chink himſelf a gainer. Thus 
it is that Holland has its quarries and its foreſts, | 

Further, it may happen fo, that not only a commerce which 
brings in nothing, ſhall be uſeful ; but even a loſing trade ſhall be 
beneficial. 1 have heard it affirmed in Holland, that the whale- 
Aber general does not anſwer the expence: but it muſt be 
obſerved, that the perſons employed in building the ſhips, as alſo 
thoſe who furniſh the rigging and proviſions, are jointly concerned 
in the fiſhery. Shou!d they happen to loſe in the voyage, they 
have had a profit in fitting out the veſſel. This commerce, in 
ſhort, is a kind of lottery, and every one 1s allured with the hopes 
of a prize. Mankind are generally fond of gaming; and even 
the moſt prudent have no averſion to it, when the diſagreeable 
circumſtances attending it, ſuch as diſſipation, anxiety, paſſion, loſs 
of time, and even of life and fortune, are concealed from their 


VIEW» 


" Cnar, VII. The Spirit of England, with reſpect to Commerce. 


THE Tariff, or cuſtoms of England, are very unſettled, with 
= reſpe to other nations; they are age 3m in ſome meaſure, 
with every parliament, either by taking oft particular duties, or 
by impoſing new ones. They endeavour, by theſe means, ſtill to 
preſerve their independence. Supremely jealous with reſpect to 
trade, they bind themſelves. but little by treaties, and depend only 
on their own laws. 

Other nations have made the intereſts of commerce yield to 
thoſe of politics; the Engliſh, on the contrary, have ever made 
their political intereſts give way to thoſe of commerce. 8 

| I ey 
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They know better than any other people upon earth, how to 
value, at the ſame time, theſe three great advantages, religion, 
commerce, and liberty. 


Cu AP. VIII. In what Manner the æconomical Commerce has been 
| Sometimes reſtrained, | 


N ſeveral kingdoms laws have been made extremely proper to 
humble the ſtates that have entered into the economical com- 
merce. They have forbid their importing any merchandizes, ex- 
dept the product of their reſpective countries; and have permitted 
them to traffic only in veſſels built in the kingdom to which they 
brought their commodities. | | ; 
It is neceſſary that the kingdom which impoſes theſe laws ſhoul 
itſelf be able eaſily to engage in commerce; otherwiſe it will, at 
leaſt, be an equal ſufferer. It is much more advantageous to 
trade with a commercial nation, whoſe profits are moderate, and 
who are rendered in ſome fort dependent by the affairs of com- 
merce; with a nation; whoſe larger views, and whoſe extended trade, 
enables them to diſpoſe of their ſuperfluous merchandizes; with a 
wealthy nation, who can take off many of their commodities, and 
make them a quicker return in ſpecie; with a nation under a 
Kind of neceſſity to be fairhful; pacific from principle, and that 
ſeeks to gain, and not to conquer: it is much better, I ſay, to 
trade with ſuch a nation, than with others, their conftant rivals; 
who will never grant ſuch great advantages. 


Cr. IX. Of the Probibition of Commerce: 


T is a true maxim, that one nation ſhould never exclude another 
* from trading witP it; except for very great reaſons. * 
neſe trade 2 with two nations, the Chineſe and the Dutch, 
The (g) Chineſe gain a thouſand per cent. upon ſugars, and ſome- 
times'as much by the goods they take in exchange. The Dutch 
make nearly the ſame profits. Every nation that acts upon Japa- 
neſe principles, muſt neceſſarily be deceived; for it is competi- 
tion which ſets a juſt value on merchandizes, and eſtabliſhes the 
relation between them. | | 

Much leſs ought a ſtate to lay itſelf under an obligation of ſell- 
ing its manuſactures only to a ſingle nation, under a pretence of 
their taking all at a certain price. The Poles, in this manner, diſ- 
poſe of their corn to the city of Dantzick; and ſeveral] Indian 
8 have made a like contract for their ſpices with the 

utch (). Theſe agreements are proper only for a poor nation, 
whoſe inhabitants are ſatisfied to forego the hopes of enriching 
themſelves; provided they can be ſecure of a certain ſubſiſtence; 
or for nations, whoſe ſlavegy conſiſts either in renouncing the uſe of 
thoſe things which nature has given them, or in being obliged to 
ſubmit to a diſadvantageous commerce. . 


(e) Du Halde, Vol. II. pag. 170. Portugueſe. Fr. Pirard's Vayegts, chap. 
(6) This was firſt eſtabliſhed by the 15. part 2. 
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Cnar. X. 4. Inſtitution adapted to aconomical Commerce. 


T ſtates that carry on an œconomical commerce, they have 

luckily eſtabliſhed banks, which, by their credit, have formed 
a new ſpecies of wealth; but it would be quite wrong to introduce 
them into governments, whoſe commerce is founded only in luxury. 
The erecting of banks in countries governed by an abſolute mo- 
narch, ſuppoſes money on the one fide, and on the other power: 
that 1s, on the one hand, the means of procuring every thing, 
without any power; and on the other, the power, without any 
means of procuring at ally In a government of this kind, none 
but the prince ever had, or can have a treaſure; and wherever 
there is one, it no. ſooner becomes great, than it becomes the 
treaſure of the prince. | 

For the ſame reaſon, all aſſociations of merchants, in order to 
carry on a particular commerce, are ſeldom proper in abſolute 
governments. The deſign of theſe companies is to give to the 
wealth of private perſons the weight of public riches. But, in 
thoſe governments, this weight can be found only in the prince. 
Nay, they are not even always proper in ſtates engaged in ceco- 
nomical commerce: for if the trade be not ſo great as to ſurpaſs 
the management of particular perſons, it is much better to leave 
it open, than, by excluſive privileges, to reſtrain the liberty of 
commerce. | 


Cray, XI. The Same Subjef continued, 


A FREE port may be eſtabliſhed in the dominions of ſtates, 

whoſe commerce is economical. That economy in the go- 
vernment, which always attends the frugality of individuals, is, 1f I 
may ſo expreſs myſelf, the ſoul of its a&conomical commerce. The 
loſs it ſuſtains with reſpe& to cuſtoms, it can repair by drawing 
from the wealth and induſtry of the republic. But in a monarchy, 
a ſtep of this kind muſt be oppoſite to reaſon; for it could have no 
other effect, than to eaſe luxury of the weight of taxes. This 
would be depriving itſelf of the only advantage that luxury can 

rocure, and of the only curb which, in a conſtitution like this, 
it is capable of receiving. 


CAT. XII. Of the Freedom of Commerce. 


T H E freedom of commerce is not a power granted to the 
merchants to do what they pleaſe: this would be more 
properly its ſlavery. The conſtraint of the merchant is not the 
conſtraint of commerce. It is in the freeſt countries that the 
merchant finds innumerable obſtacles ; and he is never leſs croſſed 
by laws, than in a country of ſlaves. 
England prohibits the exportation of her wool; coals muſt be 
brought by ſea to the capital; no horſes, except geldings, are 
allowed to be exported ; as the veſſels (i) of her colomes, trading 


(i) Act of navigation, 1660. It is their veſſels direQly to the Mediterras 
only in the time of war that the mer- nean. | 
chants of Boſton and Philadelphia ſend 
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to Europe, muſt take in water in England. The Erigliſh con- 
ſtrain the merchant, but it is in favor of commerce, 


- 


Cray. XIII. What it is that deſtroys this Liberty. 


W HERE VE R commerce ſubſiſts, cuſtoms are eſtabliſhed. 
Commerce is the exportation and importation of merchan- 
dizes, with a view to the advantage of the ſtate; cuſtoms are a 
certain right over this ſame exportation and importation, founded 
alſo on the advantage of the ſtate. Hence it becomes neceſſary, 
that the ftate ſhould be neuter between its cuſtoms and its com- 
merce, that neither of theſe two interfere with each other, and 
then the inhabitants enjoy a free commerce. | 
The farming of the cuſtoms deſtroys commerce by its injuſtice, 
and vexations, as well as by the exceſs of the impoſts : but inde- 
pendent of this, it deſtroys it even more by the difliculties that 
ariſe from it, and by the formalities it exacts. In England, where 
the cuſtoms are managed by the king's officers, buſineſs is nego- 
ciated with a ſingular dexterity : one word of writing accompliſhes 
the greateſt affairs. 'The merchant need not loſe an infinite deal 
of time; he has no occaſion for a particular commiſſioner, either 
to obviate all the difficulties of the farmers, or to ſubmit ro them. 


Cray. XIV. The Laws of Commerce concerning the Confiſcation of 
Merchandizes. 


T H E Magna Charta of England forbids the ſeizing and con- 
fiſcating, in caſe of war, the effects of foreign merchants; 
except by way of repriſals. It is an honour to the Engliſh nation, 
that they have made this one of the articles of their liberty, 

In the late war between Spain and England, the former made 
a (4) law which puniſhed with death thoſe who brought Engliſh 
merchandizes into the dominions of Spain: and the ſame penalty 
on thoſe who carried Spamiſh merchandizes into England. An 
ordinance like this cannot, I believe, find a precedent in any laws 
but thoſe of Japan. It equally ſhocks humanity, the ſpirit of 
commerce, and the harmony which ought to ſubſiſt in the propor- 
tion of penalties; it confounds all our ideas, making that a crime 
againſt the ſtate which is the only violation of civil polity. 


Cr. XV. Of ſeizing the Perſons of Merchants. 


8 OLON (J) made a law, that the Athenians ſhould no longer 
ſeize the body for civil debts. This law he () received 
from Egypt. It had been made by Bzccoris, and renewed by 
Sgſaſtris. 
This law is extremely good, with reſpect to the generality of 
civil (z) affairs; but there is ſufficient reaſon for its not being 


(k) Publiſhed in Cadiz, in March, blame, in preventing the arms and plow 


1740. of any man from being taken in pledge, 
/) Plutarch, in his Treatiſe again and yet permitting the taking of the 
Ending up uſury. man himſelf, Diodorus, book 1. part 


(m) Diodorus, book 1. part 2. chap. 3. 2. chap. 30 
„) The Greek legiſlators were to, 
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obſerved in thoſe of commerce. For, as merchants are obliged 
to entruſt large ſums, frequently for a very ſhort time, and to pay 
money as well as to receive it, there is a neceſſity, that the debtor 
ſhould conſtantly fulfil his engagements at the time prefixed ; and 
hence it becomes neceſſary to lay a conſtraint on his perſon, | 
In affairs relating to common civil contracts, the law ought not 
to permit the ſeizure of the perſon 3 becauſe the liberty of one 
citizen is of greater importance to the public, than the eaſe or 
proſperity of another. But in conventions derived from com- 
merce, the law ought to conſider the public proſperity, as of 
reater importance than the liberty of a citizen; which, however, 
Wo not hinder the reſtrictions and limitations that humanity and 
, çẽœͤr-Tʒ ro * 


4 - 
* 
* 


Cray. XVI. An excellent Law. 


ADMIRABLE is that law of Geneva which excludes from the 

magiſtracy, and even from the admittance into the great 
council, the children of thoſe who have lived or died inſolvent, 
except they have diſcharged their father's debts. It has this 
effect; it gives a confidence in the merchants, in the magiſtrates, 
and in the city itſelf. There the credit of the individual has ſtill 
all the weight of public credit. 


Cnay. XVII. A Law of Rhodes. 


T HE inhabitants of Rhodes went further, Sextus Empiricus 

(e) oblerves, that among thoſe people, a ſon could not be 
excuſed from paying his father's debts, by renouncing the ſucceſ- 
fion, © This law of Rhodes was calculated for a republic, founded 
on commerce. Now I am inclined to think, that reaſons drawn 
from commerce itſelf ſhobld make this limitation, that the debts 
contracted by the father, fince the ſon's entering into commerce, 
mould not affect the eſtate or property acquired by the latter. A 
merchant ought always to know his obligations, and to ſquare his 


conduct by his circuniſtances and preſent fortune, 


Cuar. XVIII. Of the Judges of Commerce. 


X ENOPHON, in his book of Revenues, would have rewards 
given to thoſe overſeers of commerce, who diſpatched the 
cauſes brought before them with the greateſt expedition. He was 
ſenſible of the need of our modern juriſdiction of a conſul, % 
The affairs of commerce are but little ſuſceptible of formalities, 
They are the actions of a day, and are every day followed by 
others of the ſame nature. Hence it becomes neceſſary, that 
every day they ſhould be decided. It is otherwiſe with thoſe 
actions of life; which have a principal influence on faturity, but 
rarely happen, We ſeldom- marry more than once: deeds and 
wills are not the work of every day; we are but once of age. 
Plato (p) ſays, that in à city where there is no maritime com - 
1 "3 n > $4 > M341. 3 


(e) Hypotipoſes, book 1, chap. I 4+ 
(p) On laws, book 8. 4 
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merce, there ought not to be above half the number of civil 
laws: this is very true. Commerce brings into the ſame country 


different kinds of people; it introduces alſo a great number of 


contracts, and ſpecies of wealth, with various ways of acquiring 
Thus in a trading city, there are fewer judges, and more laws. 


CHAT. XIX. That a Prince ought not to engage himſelf in 
Commerce. 


HEOPHILUS (g) ſeeing a veſſel laden with merchandizes for 
his wiſe Theodora, as 1 it to be burnt, 1 am Emperor, 
ſaid he, and you make me the maſter of a galley : by what means 
ſhall theſe poor men gain a livelihood, if we take their trade out of 
their hands? He might have added: who ſhall ſet bounds to us, 
if we monopolize all to ourſelves ? who ſhall oblige us to fulfil our 
engagements ? our courtiers will follow our example; they will be 
more greedy, and more unjuſt than we; the people have ſome 
confidence in our juſtice, they will have none in our opulence: all 
ow numerous duties, the cauſe of their wants, are certain proofs 
Ot Ours, 


Cray, XX. The ſame Subject continued. 


W HEN the Portugueſe and Caſtilians bore ſway in the Eaſt- 

Indies, commerce had ſuch opulent branches, that their 

rinces did not fail to ſeize them. This ruined their ſettlements 
in thoſe parts of the world. 

The viceroy of Goa granted excluſive privileges to particular 
perſons. The people had no confidence in theſe men; and the 
commerce declined, by the perpetual change of thoſe to whom it 
was entruſted; no body took care to improve it, or to leave it 
entire to his ſucceſſor. In ſhort, the profit centered in a few hands, 
and was not ſufficiently extended, 


CAT. XXI. Of the Commerce of the Nobility in a Monarchy. 


N a monarchical government, it is contrary to the ſpirit of com- 
merce, that any of the nobility ſhould be merchants, Tit, 
ſaid the Emperors (r) .-Honorius and Theodoſius, would be 
nicious to cities; and would remove the facility of buying and ſelling 
between the merchants and the plebeigns. 

It is contrary to the ſpirit of monarchy, to admit the nobility 
into commerce. The cuſtom of ſuffering the nobility of England 
to trade, is one of thoſe things which has there moſtly contributed 
to weaken the monarchical government. | 


Cuar. XXII. 4 fingular Refletion. 
PERSONS, ſtruck with the practice of ſome ſtates, imagine, that 


in France they ought to make laws to engage the nobility to 
enter into commerce. But theſe laws would be the means of de- 


(7) Zonaras. | 
(r) Leg. Nobiliores, Cod. de comm. & leg. ult. de reſcind. vendit. 
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ſtroying the nobility, without being of any advantage to trade. 


The practice of this country is extremely wiſe; merchants are not 


nobles, though they may become ſo: they have the hopes of ob- 
taining a degree of nobility, unattended with its actual incon- 
veniencies. There is no ſurer way of being advanced above their 
profeſſion, than to manage it well, or with ſucceſs; the conſequence 
of which is generally an affluent fortune. | 

Laws which oblige every one to continue in his profeſſion, and 
to devolve it to his children, neither are nor can be of uſe in any 
but (/) deſpotic kingdoms; where no body either can, or ought to 
have emulation. 

Let none ſay, that every one will ſucceed better in his pro- 
feſſion, when he cannot change it for another: I fay, that a perſon 
will ſucceed beſt, when thoſe who have excelled, hope to ariſe to 
another. EY | 
The poſſibility of purchaſing honor with gold, encourages many 
merchants to put themſelves in circumſtances by which they may 
attain it. I do not take vpon me to examine the juſtice of thus bar- 
tering for money the price of virtue. There are governments, 
where this may be very uſeful. | 
- In France, the dignity of the long robe, which places thoſe who 
wear it, between the great nobility and the people, and without 
having ſuch ſhining honors as the 4 has all their privileges; 
a dignity which, while this body, the depoſitary of the laws, is 
encircled with glory, leaves the private members in a mediocrity 
of fortune; a dignity, in which there are no other means of diſtinc- 
tion, but by a ſuperior capacity and virtue, yet which ſtill leaves 
in view one much more illuſtrious: the warlike nobiluy likewiſe, 
who conceive, that whatever degree of wealth they are poſſeſſed of, 
they may ſtill increaſe their fortunes; who are aſhamed of aug- 
menting, if they begin not with diſſipating their eſtates; who al- 
ways ſerve their prince with their whole capital ſtock; and when 
that is ſunk, make room for others who follow their example; 
who take tae field, that they may never be reproached with not 
having been there; who, when they can no longer hope for riches, 
live in expectation of honors; and when they have not obtained 
the latter, enjoy the ' conſolation of having acquired glory: all 
theſe things together, have neceſſarily contributed to augment the 

randeur of this kingdom; and, if for two or three centuries it 
Fac been inceſſantly increaſing in power, this muſt be attributed not 
to fortune, who was never famed for conitancy, but to the good- 
nels of its laws, © - 


/ 
Cray. XXIII. 7 o what Nations Commerce is prejudicial, 


R ICHES conſiſt either in lands, or in moveable effects. The 

ſoil of every country is commonly poſſeſſed by the natives. 
The laws of moſt ſtates render foreigners unwilling to purchaſe 
their lands; and nothing but the preſence. of the owner improves 
them: this kind of riches therefore belongs to every ſtate in par- 
ticular. Put moveable effects, as money, notes, bills of exchange, 
ſocks in companies, veſſels, and, in fine, all merchandizes, belong 


(-) This is actually very often the caſe in ſuch governments. 
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to the whole world in general; in this reſpect, it is compoſed of 
but one ſingle ſtate, of which all the ede upon earth are 
members. The people who poſſeſs more of theſe moveable effects 
than any other on the globe, are the moſt opulent. Some ſtates 
have an immenſe quantity, acquired by their commodities, by the 
labour of their mechanics, by their induſtry, by their diſcoveries, 
and even by chance. The avarice of nations makes them quarrel 
for the moveables of the whole univerſe. If we could find a ſtate 
fo unhappy, as to be deprived of the effects of other countries, and 
at the ſame time of almoſt all its own, the proprietors of the lands 
would be only planters to foreigners. This ſtate, wanting all, 
could acquire nothing; therefore it would be much better for the 
inhabitants not to, have the leaſt commerce with any nation upon 
earth; for commerce, in theſe circumſtances, muſt neceſiarily lead 
them to poverty. : 

A country that conſtantly exports fewer manufactures, or com- 
modities, than it receives, will ſoon find the balance ſinking; it 
will receive leſs and leſs, until falling into extreme poverty, it will 
receive nothing at all. 

In trading countries, the ſpecie which ſuddenly vaniſhes quickly 
returns; becauſe thoſe nations that have received it are its debtors : 
but it never returns into thoſe ſtates of which we have juſt been 
ſpeaking, becauſe thoſe who have received it owe them nothing. 
Poland will ſerve us for an example. Ir has ſcarcely any of 
thoſe things which we call the moveable effects of the univerſe, 
except corn, the produce of its lands. Some of, the lords poſſeis 
entire provinces; they oppreſs the huſbandmen, in order to have 
greater quantities of corn, which they ſend to ſtrangers, to procure 
the ſuperfluous demands of luxury. If Poland had no foreign 
trade, its inhabitants would be more happy. 'The grandees, who 
would have only their corn, would give it to their peaſants for ſub- 
ſiſtence; as their too extenſive eſtates would becomeFburthenſome, 
they would divide them amongf their peaſants; every one would 
find ſkins or wool in their herds or flocks, ſo that they would 
uo longer be at an immenſe expence in providing clothes; the 
great, who are ever fond of luxury, not being able to find it but 
in their own country, would encourage the labour of the poor. 
This nation, I affirm, would then become more flouriſhing, at leaſt 
if it did not become barbarous; and this the laws might eaſily 
prevent. 0 
Let us next conſider Japan. The vaſt quantity of what they 
receive, is the cauſe of the vaſt quantity of merchandizes they 
ſend abroad. Things are thus in as nice an equilibrium, as if 
the importation and exportation were but ſmall. Beſides, this 
kind of exuberance in the ſtate is productive of a thouſand advan- 
tages: there is a greater conſumption, a greater quantity of thoſe 
things on which the arts are exerciſed ; more men employed, and 
more numerous means of acquiring power; exigencies may alſo 
bappen, that require a ſpeedy afliftance, which fo opulent a ſtate 
can better afford than any other. It is difficult for a country to 
avoid having ſeperfluities : but it is the nature of commerce to 
render the ſuperfiuous uſeful, and the uſeful neceſſary. The ſtate 
will be therefore able to afford neceilaries to a much greater num- 
ber of ſubjects. | L 
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OF LAWS RELATIVE TO COMMERCE CONSIDERED 
IN THE REVOLUTIONS IT HAS MET WITH IN 
THE WORLD. n | 
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Cnar,T1. Some general Conſiderations. 


on” HOUGH commerce be ſubject to great revolutions, yet 
| it is poſſible that certain phyſical cauſes, as the quality of 
the fol; or the climate, may fix its nature for ever. | 

We, at preſent, carry on the trade of the Indies, merely by 
means of the filver which we ſend thither. The (a) Romans 
carried annually thither about fifty millions of ſeſterces; and this 
filver, as ours is at preſent, was exchanged for merchandizes, 
whiclt were brought to the weſt. Every nation, that ever traded 
$5 the Indies, has conſtantly carried bullion, and brought merchan- 
dizes in return, 

It is nature itſelf that produces this effect. The Indians have 
their arts adapted to their manner of living. Our luxury cannot 

theirs; nor theirs our wants. 'Their climate neither demands, 
nor permits hardly any thing which comes from ours. They go 
in 4 great meaſure naked; ſuch clothes as they have, the country 
itſelf furniſhes; and their religion, which is deeply rooted, gives 
them an averſion for thoſe things that ſerve for our nouriſhment, 
They want therefore nothing but our bullion, to ſerve as the me- 
dium of value; and for this they give us merchandizes in return, 
with whith the frugality of the people, and the nature of the 
country, furniſhes them in great abundance. Thoſe ancient (4) 
authors, who have mentioned the Indies, deſcribe them juſt as we 
now find them, as to their policy, cuſtoms, and manners. The 
Indies have ever been the ſame Indies they are at preſent; and in 
every period of time, thoſe who traded to that country, carried 
ſpecie thither, and brought none in return. . 


() Pliny, lib. 6. cap. 23. 95 
(6) See Pliny, book 6, chap. 19. and Strabo, book 15. 
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CnAx. II. Of the People of frica. 
PHE greateſt part of the people on the coaſt of Africa are 
,* favages and barbarianz. The principal reaſon, I believe, of 
this, is, becauſe: the ſmall countries, capable of being inhabited, 
are ſeparated from each other by large and almoſt uninhabitable 
tracts of land. They are without induſtry or arts. They have 
gold in abundance, which they receive immediately from the hand 
of nature. Every civilized ſtate is therefore in a condition to traffic 
with them to advantage, by raiſing their eſteem for things of no 
value, and receiving a very high price in return, 


Cn. III. That the Wants of the People in the South are 
| different from tbeſt of the North, ' © * 


IN Europe, there is a kind of balance between the ſouthern and 
northern nations. The firſt have every convenience of life, 
and few of its wants: the laſt have many wants, and few conveni- 
ences. To one, nature has given much, and demands but little; to 
the other, ſhe has given but little, and demands a great deal. The 
equilibrium is maintained by the lazineſs of the ſouthern nations, and 
by the induſtry and activity which ſhe has given to thoſe in the north. 
The latter are obliged to undergo exceſſive labour, without which, 
they would want every thing, and degenerate into barbarians, 
This has naturalized ſlavery to the people of the ſouth : as the 

can ealily diſpenſe with riches, they can more eaſily diſpenſe wi 

liberty. But the people of the north have need of hberty, for 
this can beſt procure them the means of ſatisfying all thoſe wants 
which they have received from nature. The people of the north, 
then, are in a forced ſtate, if they are not either free or barbarians, 
Almoſt all the people of the ſouth are, in ſome meaſure, in a ſtate 
of violence, if they are not ſlaves, e 


Cray, IV. The principal Difference between the Commerce of 
| ; the Ancients and the Moderns, 


HE world has found itſelf, from time to time, in different ſitu- 
ations; by which the face of commerce has been altered. 
The trade of Europe is, at preſent, carried on principally from the 
north to the ſouth ; and the difference of climate is the cauſe that 
the ſeveral nations have great occaſion for the merchandizes of each 
other. For example, the liquors of the ſouth, which are carried 
to the north, form a commerce little known to the ancients. 
Thus the burthen of veſſels, which was formerly computed by mea- 
ſures of corn, is at preſent determined by tons of liquor, 
The ancient commerce, ſo far as it is known to us, was carried 
on from one port in the Mediterranean to another; and was almoſt 
wholly confined to the ſouth. Now the people of the ſame cli- 
mate, having nearly the ſame things of their own, have not the 
ſame need a trading amongſt themſelves as with thoſe of a differ- 
ent climate. The commerce of Europe was therefore formerly leſs 
extended than at preſent. 1 
75 18 


252 Tas SPIRIT or LAWS. Boor XXI. 


This does not at all contradi& what I have ſaid of our commerce 
to the Indies: for here the prodigious difference ef climate de- 
ſtroys all relation between their wants and ours. 


Caray. V. Other Differences. 


OMMERCE is ſometimes deſtroyed by conquerors, ſometimes 
cramped by monarchs; it traverſes the earth, flies from the 
laces where it is oppreſſed, and ſtays where it has liberty to breathe : 
it reigns at preſent where nothing was formerly to be ſeen but de- 
farts, ſeas, and rocks; and where it once reigned, now there are 
only deſarts. 

To ſee Colchis in its preſent ſituation, which is no more than a 
vaſt foreſt, where the people are every day decreaſing, and only 
defend their liberty to fell themſeves by piece- meal to the Turks 
and Perſians; one could never imagine, that this country had ever, 
in the time of the Romans, been full of cities, where commerce 
convened all the nations of the world. We find no monument of 
theſe facts in the country itſelf ; there are no traces of them, except 
in © Pliny and (4) Strabo. f 

he hiſtory of commerce, is that of the communication of people. 
Their numerous defeats, and the flux and reflux of populations and 
devaſtations, here form the moſt extraordinary events. | 


CnAr. VI. Of the Commerce of the Ancients. 


PHE immenſe treaſures of Semiramis (e), which could not be 
acquired in a day, give us reaſon to believe, that the Aſſy- 
rians themſelves had pillaged other rich nations, as other nations 
_ afterwards pillaged them. ; 

The effect of commerce is riches; the conſequence of riches, lux- 
ury ; and that of luxury, the perfection of arts. We find that the 
arts were carried to great perfection in the time of Semiramis (J); 
which is a ſufficient indication, that a conſidegable commerce was 
then eſtabliſhed. | 
In the empires of Aſia, there was a great commerce of luxury. 
The hiſtory of luxury would make a fine part of that of commerce. 
The luxury of the Perſians was that of the Medes, as the luxury of 
the Medes was that of the Aſſyrians. 

Great revolutions have happened in Aſia. The north-eaſt parts 
of Perſia, viz. Hyrcania, Margiana, BaQtria, &c. were former] 
full of flouriſhing cities (g). which are now no more; and the no 
of this (4) empire, that is, the iſthmus which ſeparates the Caſpian 
and the Euxine ſeas, was covered with cities and nations, which 
are now, deſtroyed. 

Eratoſthenes (i) and Ariſtobulus learnt from Patroclus (4), that 
the merchandizes of India paſſed by the Oxus into the ſea of Pon- 


(e) Lib. 6. (5) Strabo, lib. 11. 
(4) Lib. 2. (i) Strabo, lib. 11. 
(e) Diodorus, lib. 2. (4) The authority of Patroclus is of 
J) Ibid. great weight, as appears from à paſſage 
1500 Pliny, lib. 6. cap. 16. & Stꝛaho, in Strabo, libs 2. | | 
ID. 11. F 


tus. 
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tus. Marcus Varro (/) tells us, that the time when Pompey com- 
manded againſt Mithridates, they were infprmed, that people went 
in ſeven days from India to the country of the Bactrians, and to 
the river Icarus, which falls into the Oxus; that, by this method, 
they were able to bring the merchandizes of India acroſs the Caſ- 
pian ſea, and to enter the mouth of Cyrus; from whence it was 
only five days paſſage to the Phaſis, a river that diſcharges itſelf 
into the Euxine ſea. There is no doubt but it was by the nations 
inhabiting theſe ſeveral countries, that the great empires of the 
Aſſyrians, Medes, and Perſians, had a communication with the moſt 
diſtant parts of the eaſt and weſt. b 

An entire ſtop is now put to this communication. All theſe 
countries have been laid waſte by the (n) Tartars, and are ſtill 
infeſted by this deſtructive nation. The Oxus no longer runs into 
the Caſpian ſea; the Tartars, for ſome private (x) reaſons have 
changed its courſe, and it now loſes itſelf in the barren ſands. 

The Jaxartes, which was formerly a barrier between the polite 
and barbarous nations, has had its courſe turned (e) in the fame 
manner by the Tartars, and it no longer empties itſelf into the 
loa | 


Seleucus Nicator formed (þ) the project of joining the Euxine to 
the Caſpian ſea. This project, which would have greatly facili- 
tated the commerce of thoſe days, vaniſhed at his. (2) death. We 
are not certain it could have been executed in the iſthmus which 
ſeparates the two ſeas. This country is at 9108 very little 
known; it is depopulated, and full of foreſts ; however, water is 
not wanting, for an infinite number of rivers roll into it from Mount 
Caucaſus ; but as this mountain forms the north of the iſthmus, and 
extends like two arms (7) towards the ſouth, it would have been 
a grand obſtacle to fuch an enterpriſe, eſpecially in thoſe times, 
when they had not the art of making ſluices. 1. 

It may be imagined, that Seleucus would have joined the two 
ſeas in the very place where Peter I. has fince joined them; that 
is, in that neck of land where the Tanais approaches the Volga; 
but the north of the Caſpian ſea was not then diſcovered. 

While the empires of Aſia enjoyed the commerce of luxury, the 
Tyrians had the commerce of œconomy, which they extended 
throughout the world. Bochard has employed the firſt book of 
his Canaan, in enumerating the colonies which they ſent into all 
the countries bordering upon the ſea : they paſſed the Pillars of 
Hercules, and made eilabliſkments (5) on the coaſt of the ocean. 


(U) Pliny, lib. 6. cap. 17. See alſo 
Strabo, lib. 11. upon the paſſage by 
which the merchandizes were conveyed 
from the Phaſis to the Cyrus. 

(m) "There muſt have been very great 
changes in that country ſince the time of 
Ptolemy, who gives us an account of ſo 
many rivers, that empty themſelves into 
the eaſt fide of the Caſpian ſea, In the 
Czar's chart we find only the river of 
Aſtrabat;z in that of M. Bathalf there 
3s none at all. 


{n) See Jenkinſon's account of this, 
in the Collection of Voyages to ꝛbe North. 
Vol. iv. 

( I am apt to think, that from thence 
the lake Aral was formed. . 

(p) Claudius Cæſar, in Plin. lib. 6, 
cap- 11. 

(2) He was lain by Prolemy Cerau- 
nus. 

(7) Sce Strabo, lib. 11. 

(5) They founded Tarteſſas, and made 
a ſettlement at Cadiz, - 8 


In 
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which were, if I may ſo expreſs myſelf; their compaſs. Voyages 
e long, and . The laborious voyage of Ulyſſes has 

Og r ubj 


vitful ſubje& of the fineſt poem in the world, next to 


that which alone has the preference. 5 | 
The little knowledge which the greateſt part of the world had 
of thoſe who were far diſtant from them, favoured the nations en- 
gaged in the cxconomical commerce: They managed trade with 
As, much obſcurity as they pleaſed ; they had all the advantages 
which the moſt intelligent nations could take over the moſt 1g- 
norant. 

The Egyptians, a people who by their religion and their manners 
were averſe to all communication with ſtrangers, had ſcarcely at that 
time any foreign trade. They enjoyed a fruitful ſoil; and great 
plenty. Their country was the Japan of thoſe times; it poſſeſſed 
every thing within itſelf, _ * 

So little jealous were theſe people of commerce; that they left 
that of the Red ſea tp all the petty nations that had any harbours 
in it. Here they ſuffered the — the Syrians, and the Jews, 
to have fleets. Solomon (7) employed in this navigation the Tyrians, 
who knew thoſe ſeas. 
_ Joſephus (a) ſays, that his nation being entirely employed in 
Agriculture, knew little of navigation: the Jews therefore traded 
nly. occaſionally in the Red ſea. They took from the Idumeans 
Flow and Eziongeber, from whom they received this commerce; 
they. loſt theſe two cities, and with them loſt this commerce, 
It was not ſo with the Pheenicians : theirs was not a commerce 
of luxury; nor was their trade owing to conqueſt : their frugality, 
pe abilities, their jnduftry, their perils, and the hardſhips they 


ered, rendered them neceſſary to all the nations of the world: 
Before Alexander, the people bordering on the Red ſea traded 
only in this ſea, and in that of Africa, The aſtoniſhment which 
filled the globe at the diſcovery of the Indian ſea, under that 
conqueror, is of this a ſufficient proof. I have obſerved (x), that 
bullion was always carried to the Indies, and never any brought 
rom thence; now the Jewiſn fleets, which brought gold and filver 
by the way of the Red ſea, returned from Africa, and not from 
the Indies (5). | 
Beſides, this navigation was made on the eaſtern coaſt of Africa; 
for the ſtate of navigation at that time is a convincing proof, that 
they did not {ail to a very diſtant ſhore. | 
am not ignorant, that the fleets of Solomon and Jehoſaphat 
returned only every three years; but I do not ſee that the time 
taken up in the voyage is any proof of the greatneſs of the dif- 
tance. | 
Pliny and Strabo inform us, that the junks of India and the 
Red ſea were twenty days in performing a voyage, which a Greek 


(t) Kings, lib. 1. chap. 9. Chron. lib. filver, as ſettled in Europe, may ſome- 


2. chap. g. c times render it profitable to take gold 
(2) Againſt Appian. | inſtead of ſilver into the Eaſt-Indies 3 
(x). Chap. 1. of this book. but the advantage is very trifling. 


O The proportion betwixt gold and 


. or 


1 
4 
* 
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or Roman veſſel would accompliſh in (z) ſeven. In this propor- 
tion, à voyage of one year, made by the fleets of Greece gr 
Pope, would take very near three, when performed by. zboſe of 

olomon. | | | 
Two ſhips of unequal ſwiftneſs do not perform their voyage in a 
time proportionate to their ſwiſtneſs. Slowneſs is frequently che 
cauſe of much greater ſlowneſs. When it becomes neceſſary to 
follow the coaſts, and to be inceſſantly in a different poſition, hen 
they muſt wait for a fair wind to get out of a gulph, and for ano- 
ther to proceed; a good ſailor takes the advantage of every fa- 
vourable- moment, while the other {till continues in à difficult fitua- 
tion, and waits many days for another change. | 

This ſlowneſs of the Indian veſſels, which in an equal time 


8 could' make but the third of the way of thoſe of the Greeks and 


Romans, may be explained by what we every day ſee in our ma- 
dern navigation. The Indian veſſels, -which were built with a 
kind of fea-ruſhes, drew leſs water chan thoſe of Greece and 
Rome, which were of wogd, and joined with iron. 
We may compare theſe Indian veſſels to thoſe at preſent made 


uſe of in ports of little depth of water. Such are thoſe of Ve- 


nice, and even of all (a) Italy, in general, of the Baltic, and of 
the province of (5) Holland. Their ſhips, which ought to be able 
to go in and out of port, are built round and broad at the bottom; 
while thoſe of other nations, who have good harbours, are form: 
to ſink deep into the water. This mechaniſm renders theſe 1; 
mentioned veſſels able to ſail much nearer to the wind; while the 
firſt can hardly fail, except the wind be nearly in the poop. A op 
that finks deep into the water, ſails towards the Gwe fide w2 
almoſt every wind: this proceeds from the reſiſtauce which the 
veſſel, whilſt driven by the wind, meets with from the water, from 
which 1c receives a ſtrong ſupport; and from the length of the 
veſſel which preſents its fide to the wind, while from the form of 
the heltn the pro is turned to the point propoſed ; ſo that ſhe can 
ſail very near to the wind, or, in other words, very near the point 
from whenee the wind blows. But when the hull is round and 
broad at the bottom, and -conſequently draws little water, it no 
longer finds this Ready ſupport; the wind drives the veſſel, which 
is incapable of reſiſtance, and can run then but with a ſmall varia. 
tion from the point oppoſite to the wind. From whence it follows, 
that broad-bottomed veſſels are longer in performing voyages, 

1. They loſe much time in waiting for the wind, eſpecially if 
they are obliged frequently to change their courſe. 2. They ſail 
mach flower, becauſe, not having a proper ſupport from a depth of 
water, they cannot carry ſo much fail. If this be the caſe at a 
time when the arts are every where known, at a time when art 
corrects the defects of nature, and even of art itſelf; if at this 
time, I ſay, we find this difference, how great mult that have been, 
in the navigation of the ancients ? 

I cannot yet leave this ſubject. The Indian veſſels were ſmall, 
and thoſe of the Greeks and Romans, if we except their machines 


(z} See Pliny, lib, 6. cap. 22. and (6) T fay the province of Holland 
Strabo, lib. 15. for che ports of Zezland ave deep 
() They are moſtly ſkallow; but enough, 
bicily bas excellent porta. 


built 


* * by, A = : 4 
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built for oſtentation, much leſs than ours. Now, the ſmaller the «gud 
veſſel, the greater danger it encounters from foul weather. A tem- 
peſt that would ſwallow up a fmall veſſel, would only make a large 
one roll. The more one body is ſurpaſſed by another in bigneſs, 
the more its ſurface is relatively ſmall. From whence it follows, 
that in a ſmall ſhip, ore is a leſs proportion, that is, a greater 
difference, as to the ſurface of the veſſel, and the weight or lading 
the can carry, than in a large one. We know that it is a pretty 
eral practice, to make the weight of the lading equal to that of 
If the water the veſſel is able to contain. Suppoſe a veſſel will 
contain eight hundred tons, her lading then muſt be four hun- 
dred; and that of a veſſel, which would hold but four hundred tons 
of water, would be two hundred tons. Thus the largeneſs of the 
firſt hip will be to the weight ſhe carries, as 8 to 4; and that of 
the ſecond as 4 to 2. Let us ſuppoſe then, that the ſurface of the 
greater is to the ſurface of the ſmaller, as 8 to 6: the ſurface (c) 
of this wilt be to her weight, as 6 to 2, while the ſurface of the 
former will be to her weight only, as $ to 4. _ Therefore, as the 
winds and waves act only upon the ſurface, the large veſſel will, 

by her weight, reſiſt their impetuoſity much more than che ſmall, 


Car. VII. Of the Commerce of the Greeks. * 


T HE firſt Greeks were all pirates. Minos, who enjoyed the 
empire of the ſea, was only more ſucceſsful, perhaps, than 
others in piracy; for his maritime dominion extended no farther 
than round bis own iſle. But when the Greeks became a great 
people, the Athenians obtained the real dominion of the ſea; be- 
cauſe this trading and victorious nation gave laws to the moſt potent 
monarch (4) of that time; and humbled the maritime powers of 
Syria, of the iſle of Cyprus, and Pheenicia, FREY 
But this Athenian lordſhip of the ſea deſerves to be more parti- 
cularly mentioned. Athens, ſays Xenophon (e), rules the ſea; but 
as the country 7 Attica is joined to the continent, it is ravaged by enemies, 
rvobile the. Athenians are engaged in diſtant expeditions. Their leaders 
Hafer their lands to be deftroyed; and ſecure their wealth, by ſending it 
ta ſome iſland, The populace, who are not pcfſefſed of lands, have no 
wncafeneſs. But if the Athenians inhabited an land, and, bejide this, 
| enjoyed the empire of the ſea, they would, ſo long as they were poſ- 
* fefſed of theſe advantages, be able to annoy others, and at the ſame time 
to be out of all danger of being annozed. One would imagine, that 
Xenophon was ſpeaking of England. . 
The Athenians, a people whoſe heads were filled with ambitious 
rojects; the Athenians, who augmented their jealouſy, inſtead of 
inereaſing their influence; who were more attentive to extend their 
maritime empire than to enjoy it; whoſe political government was 
ſuch, that the common people diſtributed the public revenues 
amongſt themſelves, while the rich were in a ſtate of oppreſſion; 
the Athenians, I ſay, did not carry on ſo extenſive a commerce as 
might be expected from the produce of their mines, from the 


(e) That is, to compare magnitudes the reſiſtance of the ſame {ip as, &c, - 
cf the ſame kind, the action or prefſure (d] The king of Perſia. 
of the fluid upon the ſhip, will be to (e) On the Achegian republic. 


3 multitude 


* 1 
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multitude of their ſlaves, from the number of their ſeamen, from 


their influence over the cities of Greece, and, above all, from the 
excellent inſtitutions of Solon. Their trade was almoſt wholly con- 
fined to Greece, and to the Euxine ſea; from whence they drew 
their ſubſiſtence, - © ; % 4556.5 wafy 

Corinth was admirably ſituated ; it ſepatated two ſeas, and 
opened and ſhut the Peleponneſus: it was the key of Greece, and a 
city of the greateſt importance, at a time when the people of 
Greece were a world, and the cities of Greece, nations. Its 
trade was more extenſive than that of Athens, having a port to 
teceive the merchandizes of Aſia ; and another thoſe of Italy; for 
the great difficulties which attended the doubling cape Malea; 
where the (7) meeting of oppoſite winds cauſes ſhipwrecks, in- 
duced every one to go to Corinth, and they could even convey 
their veſſels over land from one ſea to the other, Never was there 
a city, in which the works of att were carried to ſo high a degree 
of perfection. But here religion finiſhed the corruption, which their 
opulence began. They erected a temple to Venus, in which mors 
than a thouſand courteſans were conſecrated to that deity ; from 
this ſeminary came the greateſt part of thoſe celebrated beauties, 
whoſe hiſtory Athenzus has preſumed to commit to writing. 

It ſeems, that in Homer's time the opulence of Greece centered 
in Rhodes, Corinth, and Orchomenus : Jupiter, he ſays (g), loved 
the Rhodians, and made them a very wealthy nation. On Corinth (5) 
he beſtows the epithet of rich. In like manner, when he ſpeaks of 
cities that have plenty of gold, he mentions Orchomenus, to which 
he joins Thebes in Egypt. Rhodes and Corinth preſerved their 

er; but Orchomenus loſt her's. The ſituation of Orchomenus, 
in the neighbourhood of the Helleſpont, the Propontis, and the 
Euxine ſea, makes us naturally imagine, that ſhe was indebted for 
her opulence to a trade along that maritime coaſt, which had given 
tiſe to the fable of the golden fleece: and, indeed, the name of 
Minyeios has been given to Orchomenus (i), as well as to the Ar- 
gonauts, But theſe ſeas becoming afterwards more frequented, 
the Greeks planted along the coaſts a greater number of colonies, 
which — with the barbarous nations, and at the ſame time pre- 
ſerved an intercourſe with their mother country: in conſequence of 
this, Orchomenus began to decline, till at length it was loſt in 
the crowd of the other cities of Greece. i 

Before Homer's time, the Greeks had ſcarce any trade but 
among themſelves, and with a few barbarous nations; in pro- 
2 however as they formed new colonies, they extended their 

ominion, Greece was a large peninſula, the capes of which 
ſeemed to have kept off the ſeas; while its gulphs opened on all 
| fides to receive them. If we caſt an eye on Greece, we ſhall find, 
in a pretty compact country, a conſiderable extent of ſea-coaſt. 
Her innumerable colonies formed an immenſe circle round her; 
and there ſhe beheld, in ſome meaſure, the whole civilized world. 
Did ſhe penetrate into Sicily and Italy ? ſhe formed new nations. 

Did ſhe navigate towards the ſea of Pontus, the coaſt of Afia Mi- 


(F) See Straboz lib, 5. (5) bid. | 
(z) Iliad. lib. 2. (i) Strabo, lib, 9. p. 914. 
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nor, or that of Africa? ſhe ated in the ſame * Her ci- 
ties increaſed in proſperity, in proportion as they happened to 
have new 2 their neighbourhood, And what was ex- 
tremely beautiful, ſhe was ſurrounded on every fide with a prodi- 
gious number of iſlands, drawn, as it were, in a line of cir- 
'cumvallation. ; . 

What a ſource of proſperity muſt Greece have found in thoſe 
games, with which ſhe entertained, in ſome meaſure, the whole 
globe; in thoſe temples, to which all the kings of the earth ſent 
their offerings in thoſe feſtivals, at which ſuch a concourſe of 
people uſed to aſſemble from all parts; in thoſe oracles, to which 
the attention of all mankind was directed; and, in ſhort, in that 
exquiſite taſte for the polite arts, which ſhe carried to ſuch a height, 
that to expect ever to ſurpaſs her, would be only betraying our 
Gnorance ! | 2 


Cue. VIII. Of Alexander. His Conqueſt. 


— great events happened in the reign of Alexander, which 
entirely changed the face of commerce : the taking of Tyre, 
the conqueſt of Egypt, that likewiſe of the Indies, and the diſco- 
very of the ſea which lies ſouth of that country. | 
The empire of Perſia extended to the Indus (4), Darius, long 
before Alexander, had ſent (/) ſome. veſſels, which ſailed down this 
river, and paſſed even into the Red ſea, How then were. the 
Greeks the firſt who traded to the Indies by the ſouth ? Had not 
the Perſians done this before? Did they make no advantage of 
eas which were fo near them; of the very ſeas that waſhed their 
coaſts Alexander, it is true, conquered the Indies; but was it 
neeeſſary for him to conquer a country, in order to trade with it? 
This is what I ſhall now examine. 

Ariana (), which extended from the Perſian Gulf as far as 
the Indus, and from the Sonth ſea to the mountains of Paropa- 
miſus, depended indeed in ſome meaſure on the empire of Perſia : 
but in the ſouthern part it was barren, ſcorched, rude, and uncul- 
- Sivated. Fradition (2) relates, that the armies of Semiramis and- 
Cyrus periſhed in theſe deſarts; and Alexander, who cauſed his. 
feet to follow him, could not avoid loſing in this place a great 
part of his army. The Perſians left the whole coaſt to the Ich- 
thyophagi (s), the Oritz, and other barbarous nations. Beſides, 
the Perfians were no (y) great ſailors, and their very religion de- 
barred them from entertaining any ſuch notion as that of a ma- 
' Litime commerce. The voyage undertaken by Darius's direction 

n the Indus, and the Indian ſea, proceeded rather from the 
capriciouſneſs of a prince vainly ambitious of ſhewing his power, 
than from any ſettled regular project. It was attended with 
$0 conſequence, either to the advantage of commerce, or of na- 


(90 Strabo, lib. 15. (p) Fhey ſailed not upon the rivers, 
J) Herodotus in Melpomene. leſt they ſhould defile the elements, 
Le) Strabo, lib. 15. Hyde: Religion of the Perſians. Even to 
(n) ibid. this day they have no maritime com- 
00 Pliny, lik. 6. cap. 23 Strabo: lib. merce. Thoſe who take to the ſea, dre 
yp treated by them as atheiſts. 


vigat oa. 
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vigation. They emerged from their ignorance, only to plunge 


into it again. i | 
| Beſides, it was a received opinion (9) before the expedition of 
Alexander, that the ſouthern parts of India were uninhabitable (r). 
This proceeded from a tradition that (s) Semiramis had brought 
back from thence only twenty men, and Cyrus but ſeven, | 
Alexander entered by the north. His deſign was to march to- 
wards the eaſt ; but having found a part of the ſouth full of great 
3 cities, and rivers, he attempted to conquer it, and ſue- 
ceeded. | | | TI baby 
He then formed the deſign of uniting the Indies to the weſtern 
nations by a maritime commerce, as he had already united them 
by the colonies he had eftabliſhed by land. | 1 
He ordered a fleet to be built on the Hydaſpes, then fell down 
that river, entered the Indus, and failed even to its mouth. Hs 
left his army and his fleet at Patala, went himſelf with a few veſſels 
to view the ſea, and marked the places where he would have ports, 
to be opened, and arſenals erected. Upon his return from — 

he ſeparated the fleet, and took the route by land, for the mutu 
ſupport of fleet and army. The fleet followed the coaſt from the 
Indus along the banks of the country of the Oritz, of the Ich- 
thyophagi, of Carmania and Perſia, He cauſed wells to be dug, 
built cities, and would not ſuffer the Ichthyophagi (z) to live on 
fiſh, being deſirous of having the borders of the ſea inhabited by 
civilized nations. Nearchus and Oneſecritus wrote a journal of 
this voyage, which was performed in ten months. They arrived, 
at Suſa, where they found Alexander, who gave. an entertainment 

to his whole army. | | 

This prince had founded Alexandria, with a view of ſecuring 
his conqueſt of Egypt: this was a key to open it, in the very 
place where the kings his («) predeceſſors had a key to ſhut it; 
and he had not the leaſt thought of a commerce, of which the dif- 
covery of the Indian ſea could alone give him the idea. | 

It even ſeems, that after this diſcovery, he had no new deſig 

in regard to Alexandria, He had, indeed, a general ſcheme o 
opening a trade between the Eaſt-Indies and the weſtern parts of 
his empire: but as for the project of conducting this commerce 
through Egypt, his knowledge was too imperfect to be able to 
form any ſuch deſign. It is true, he had ſeen the Indus, he had 
deen the Nile, but he knew nothing of the Arabian ſeas between 


(9) Strabo, lib, 15. 

(r) Herodorus (in Melpomene) ſays, 
that Darivs conquered the Indies; this 
muſt be underftood only to mean Ari- 
ana; and even this was only an ideal 
Sonqueſt. 

(s) Strabo, lib. 25. 

(e) This cannot be underſtood of all 
the Ichthyophagi, who inhabited a coaſt 
of ten thouſand futlongs in extent. How 
was it poſſible for Alexander to have 
maintained them ? Haw could he com- 
mand their ſubmiſſion? This can be 
underſtood only of ſome particular tribes. 
Nearchus, in his book, Reram Iadicarum, 


ſays, that at the extremity of this coaſt, 
on the fide of Perſia, he had found ſome 
people, who were leſs Ichthyophagi than 
the others. I ſhould think that Alex- 
ander's prohibition related to theſe peo- 
ple, or to ſome other tribe, ſtill more 
bordering on Perſia. | 

(2) Alexandria was founded on a flat 
ſhore, called Rhacotis, where, in ancient - 
times, the kings had kept a garriſon, to 
prevent all ſtrangers, and more particu- 
larly the Greeks, from entering the 
_—_ Pliny, lib. 6. cap. 10. Strabs, 
ID. 18. 
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the two rivers. Scarte was he returned from India, when he 


=_ out new fleets, and navigated on the Euleus (x), the Tigris, 
e Euphrates, and the ocean; he removed the cataracts, with 
which the Perfians kad encumbered thoſe rivers; and he diſcovered 
that the Perſtan gulf was a branch of the main ſea. But as he 


went to view this ſea (y), in the ſame” manner as he had done in 


regard to that of India; as he cauſed a port to be opened for a 
thouſand ſhips, and arſenals to be erected at Babylon; as he ſent 
five hundred talents into Phœnicia and Syria, to draw mariners into 
this ſervice, whom he intended to diſtribute in the colonies along 
the coaſt; in'fine, as he cauſed immenſe works to be erected on 
the Euphrates, and the other rivers of Afyria, there could be no 
doubt but he deſigned to carry on the commerce of India by the 
way of Babylon and the Perſic gulf, | 


There are ſome who pretend that Alexander wanted to ſubdue 


Arabia (2), and had formed a defign to make it the ſeat of his 


empire: but how could he have pitched upon a place, with which 


was entirely unacquainted (a) ! Befides, of all countries this 
ould have been the moſt inconvenient to him; for it would have 
ſeparated him from the reſt of his' empire. The Caliphs, who 
made diſtant eonqueſts, ſoon withdrew from Arabia, to reſide elſe- 
o 


Cn ar IX. of the Commerce Bf the Grecian Kings after the Death 


*. 


AT the time when Alexander made the conqueſt of Egypt, they 
= * had but a very imperfect idea of the Red ſea, and none at all 
of the ocean, which joining to this ſea, on one fide waſhes the coaſt 
'nl Africa, and on the other that of Arabia: nay, they thought it 
impoſſible to ſail round the peninſula of Arabia. They who at- 
tempted it on each fide, had relinquiſhed their deſign. How is it 
& poſlible,” ſaid they (6) „„to navigate to the ſouthern coaſt of 
* Arabia, when Cambyfes's army, which traverſed it on the north 
& fide, almoſt entirely periſhed ; and the forces which Ptolemy, the 
e ſon of Lagus, ſent to the aſſiſtance of Seleucus Nicator at Baby- 
# lon, underwent incredible hardſhips, and, upon account of the 
« heats could march only in the night?“ 


: 


The Perſians were entire ene navigation. When they 


| had ſubdued Egypt, they introduced the ſame ſpirit into that 


country, as prevailed in Perſia: hence ſo great was the ſupineneſs of 
the Perſians, in this reſpect, that the Grecian kings found them 
quite ſtrangers, not only to the commerce of the Tyrians, [dumeans, 
and the Jews, on the ocean, but even to the navigation of the Red 
ſea. I am apt to think,-that the deſtruction of the firſt Tyre by 
Nebuchadnezzar, — with the ſubverſion of ſeveral petty na- 
tions and towns - bordering on the Red ſea; had obliterated all their 
former knowledge of commerce. | 


(e) Arrian. de expedit. Alexandri, looked upon the neighbouring country 


lib. 7. x of Arabia as an iſland, Ariſtob. in 
() Ibid, | Strabo, lib. 16. 
(=) Strabo, lib. 6. towards the end. (] See the book, Rerum Indicarum. 
) Sceing Babylon overfluwed, he 


Egypt, 
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Egypt, at the time of the Perfian monarchy, did not front the 
Red ſea; it (c) contained only that long narrow neck of land which 
the Nile covers with its inundations, and is encloſed on both ſides 
by a chain of mountains. They were, therefore, under the ory 


of making a ſecond diſcovery of the ocean and the Red ſea; 
this diſcovery engaged the curioſity of the Grecian monarchs. 

They aended the Nile, and hunted after elephants in the 
countries fituated between that river and the ſea; by this pro- 
greſſion they traced the ſea-coaſt; and as the diſcoyeries were 
made by the Greeks, the names are all Grecian, and the temples 
are conſecrated to (4) Greek divinities. 

The Greeks ſettled in Egypt were able to command a moſt 
extenſive commerce; they were maſters of all the harbours on the 
Red ſea; Tyre, the rival of every trading nation, was no more; 
they were not conſtrained by the ancient (e) ſuperſtitions of the 
country; in ſhort, Egypt was become the center of the world. 

The kings of Syria left the commerce of the ſouth to thoſe of 
Egypt, and attached themſelves only to the northern trade, which 
was carried on by means of the Oxus and the Caſpian ſea, They 
then imagined, that this ſea was part of the (/) northern ocean; 
and Alexander, ſome time before his death, had fitted out a 
fleet (g), in order to diſcover whether it communicated with the 
ocean by the Euxine ſea, or on ſome other eaſtern ſea towards 
India, After him, Seleucus and Antiochus applied themſelves to 
make diſcoveries in it, with a particular attention; and with this 
view they ſcoured it with their fleets (5). That part which 
Seleucus ſurveyed, was called the Seleucidian ſea; that which 
Antiochus diſcovered, received the name of the ſea of Antiochus. 
Artentive to the projects they might have formed on that ſide, 
they neglected the ſeas on the ſouth; whether it was that the 
2 by means of their fleets on the Red ſea, were already 

come the maſters of it; or that they diſcovered an invincible 
averſion in the Perſians againſt engaging in maritime affairs, The 
ſouthern coaſts of Perſia ſupplled them with no ſeamen; there 
had been none in thoſe parts, except towards the latter end of 
Alexander's reign. But the Egyptian kings, being maſters of the 
ifle of Cyprus, of Phanicia, and of a great number of towns on the 
coaſt of Aha Minor, were poſſeſſed of all forts of conveniencies for 
undertaking maritime expeditions. They had no occaſion to force, 
they had only to follow the genius and bent of their ſubjectz. 

$= ſurprized, I confeſs, at the obſtinacy with which the 
. ancients believed that the Caſpian ſea was a part of the ocean, 
The expeditions of Alexander, of the kings of Syria, of the Par- 
thians and the Romans, could not make them change their ſenti- 
ments; notwithſtanding theſe nations deſcribed the Caſpian ſea 
with a wonderful exactneſs: but men are generally tenacious of 
their errors, When only the ſouth of this ſea was known, it was at 
firſt taken for the ocean; in proportion as they advanced along the 


() Strabo, lib. 16, Arrian. de expedit, Alexandri, lib, 3, 
(4) Ibid, p- 74. and lib. g. p. 104. 
) Theſe gave them an averſion to (g) Arrian, de expedit. Alexandri, 
rangers. lib. 7. 
(J) Pliny, lib. 2. cap. 67, and lib. 6. (5) Pliny, lib. 2. cap. 64> 
cep. 9+ ang Ja. and Strabo, lib, 117 e 
83 banks 
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banks of the northern coaſt, inſtead of imagining it a great lake, 
they ſtill believed it to be the ocean, that here made a ſort of a 
bay: ſurveying the coaſt, their diſcoveries never went eaſtward 
beyond the Jaxartes, nor weſtward further than the extremity of 
Albania. The ſea towards the north was ſhallow (1), and of courſe 
very unfit for navigation. ' Hence it was that they always looked 
upon this as the ocean, e 

The land army of Alexander had been on the eaſt only as far as 
che Hypanis, which is the laſt of thoſe rivers that fall into the 


Indus: thus the firſt trade which the Greeks carried on to the 


Indies was confined to a very ſmall part of the country. Seleucus 
Nicator penetrated as far as the Ganges (I), and thereby diſcovered 
the ſea into which this river falls, that is to ſay, the bay of Bengal: 
The moderns diſcover countries by voyages at ſea; the ancienty 
difcovered ſeas by conqueſts at lande. | | 
Strabo (/), notwithſtanding the teſtimony of Apollodorus, ſeems 
to doubt whether the Grecian () kings of Bactria proceeded far- 
ther than Seleucus 'and Alexander. Were it even true that they 
went no farther to the' eaſt than Seleucus, yet they went farthe 

towards the ſouth : they diſcovered (2) Siger, and the ports on the 
eoaſt'of Malabar, which gave rife to the navigation I am going to 
mention. | ROWE LTD ö : 
'» Pliny (o) informs us, that the navigation of the Indies was 
ſucceſſively carried on by three different ways. At firſt they ſailed 
from the cape of Siagre to the iſland of Patalena, which is at the 
mouth of the Indus. This we find was the courſe that Alexander's 
fleet ſteered to the Indies. They took afterwards (p) a ſhorter 
and more certain courſe, by ſailing from the ſame cape or pro- 


- -montory to Siger: this can be no other but the kingdom of Siger, 


mentioned by Strabo (7), and diſcovered by the Grecian kings of 
Bactria. Pliny, by ſaying that this way was ſhorteF than the other, 
can mean only that the voyage was made in lefs time: for as Siger 
was diſcovered by the kings of Bactria, it muſt have been farther 
than the Indus: by this paſſage they mult therefore have avoided 
the winding of certain coaſts, and taken advartage of particular 


_ winds, The merchants at laſt took a third way; they ſailed to 


Canes, or Ocelis, ports ſituated at the entrance of the Red ſea; 


from whence by a weſt wind, they arrived at Muziris, the firſt 


ſtaple town of the Indies, and from thence to the other ports. 
Here we ſee, that inſtead of ſailing to the mouth of the Red lea as 
far as Siagre, by coaſting Arabia Felix to the north eaſt, they 
ſteered directly from weſt to eaſt, from one fide to the other, by 
means, of the monſoons, whoſe regular courle they diſcovered by 
failing in theſe latitudes. The ancients never loſt fight of the 
coaſts, but when they took advantage of theſe (7) and the trade 
winds, which were to them a kind of compaſs. . : 


| 3 See the Czar's chart. o) Lib. 6. cap. 23. 
4) Pliny, lib. 6. cap. 17. ()) Pliny, lib. 6. cap. 23. 
(1) Lib. 15. 7 Lib. 11. Sigertidis regnum. 
(m) Apollonius Adrumatinus in 6 The monſoons blow part of the 


Strabo, lib. 2. year from one quarter, and part from 
() The Macedonians of Bactria, another; the aig blow the whole 
India, and Ariana, having ſeparated year round from the ſame quarter. 
themſelves from Syria, formed a great | 1 Ong 

*E Pliny 
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Pliny (:) ſays, that they ſet fail for the Indies in the middle of 
ſammer, and returned towards the end of December, or in the 
beginning of January, This is entirely conformable to our naval 
journals. In that part of the Indian ſea which is between the ; 
peninſula of Africa, and that on this fide the Ganges, there are two 
monſoons ; the firſt, during which the winds blow from weſt to eaſt, - 
begins in the month of Auguſt or September; and the ſecond, 

during which the wind is in the eaſt, begins in January, Thus we 

fet l from Africa for Malabar, at the ſeaſon of che year that 
Ptolemy*s fleet uſed to put to ſea from thence; and we return too 

at the ſame time as they. ; 

Alexander's fleet was ſeven months in ſailing from Patala to 
Suſa, It ſet out in the month of July, that is, at a ſeaſon when 
no ſhip dare now put to ſea to return from the Indies, Between 
theſe two monſoons there is an interval of time, during which the 
winds vary; when a north wind, meeting with the common winds, 
raiſes, eſpecially near the coaſts, the moſt terrible tempeſts. Theſe 
continue during the month of Jane, July, and Auguſt. Alexan- 
der's fleet, therefore, ſetting ſail from Patala in the month of July, 
muſt have been expoſed to many ſtorms, and the voyage mult have 
been long, becauſe they ſailed againſt the monſoon. 

Pliny ſays, that they ſet out for the Indies at the end of ſummer; 
thus they ſpent the time proper for taking advantage of the mon- 
ſoon, in their paſſage from Alexandria to the Red ſea. 

Obſerve here, I pray, how navigation has by little and little 
arrived at perfection. Darius's fleet was two years and a half ( 
in falling down the Indus, and going to the Red ſea. Aſterwar 
the fleet of Alexander (2), deſcending the Indus, arrived at Suſa 
in ten months, having ſailed three months on the Indus, and ſeven 
on the Indian ſea; at laſt, the paſſage from the coaſt of Malabar 
to the Red ſea was made in forty days (v), 

Strabo (x), who accounts for their ignorance of the countries 
between the Hypanis and the Ganges, Fon aha were very few 
of thoſe who ſailed from Egypt to the Indies, that ever proceeded 
ſo far as the Ganges. Their fleets, in fact, never went thither : 
they ſailed with the weſtern monſoons from the mouth of the Red 
ſea to the coaſt of Malabar. They caſt anchor in the ports along 
that coaſt, and never attempted to get round the peninſula on this 
fide the Ganges by cape Comorin and the coaſt of Coromandel, 
The plan of navigation laid down by the kings of Egypt and the . 
Romans was, to ſet out and return the ſame year (5). 

Thus it is demonſtrable, that the commerce of the Greeks and 
Romans to the Indies was much leſs extenfive than ours. We 
know immenſe countries, which to them were entirely unknown; 
we traffic with all the Indian nations; we even manage their trade, 
and in our bpttoms carry on their commerce. 

But this commerce of the ancients was carried on with far 
greater facility than ours. And if the moderns were to trade only 
to the coaſt of Guzarat and Malabar, and, without ſeeking for the 
ſouthern iſles, were ſatisfied with what theſe iſlanders brought 


CH 


| („) Lib. 6. cap. 23. (v) Ibid, 
(t) Herodotus in Melpomene, (x) Lib. 15. 
% Plioy, liv. 6, cap. 23. 00 Pliny, lib. 6, cap. 23. 
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| them, they would certainly prefer the way of Egypt to that o 
the Cape of Good Hope. Strabo (x) aforms wy tha they x 
— read, a—nng 


Cn AP, x. 07 the Cireuit of Africa. 


W E find * hiſtory, chat before the diſcovery of the mariner: 
I compaſs, four attempts were made to ſail round the- coaſt 
of Africa. The Phcenicians ſent by (a) Necho and Eudoxus (5) 
flying from the wrath of Ptolemy Lathyrus, ſet 2 from the Red 
ea, and ſucceeded. Sataſpes (c) ſent by Xerxes, and Hanno 
the Carthaginians, ſet out from che ei s of Hercules, and 
| in the attempt. 
The capital point in ſarrounding Africa was, to diſcover and 
double the Cape of Good Hope. Thoſe who ſet out from the 
Red ſea, found this cape nearer by half, than it would have been in 
letting out from the Mediterranean. The ſhore from the Red ſea 
Is not ſo ſhallow, as that from the cape (4) to Hercules's pillars, 
The diſcovery of the cape by Hercules's pillars was owing to the 
Invention of the compaſs, which permitted them to leave the coaſt 
of Africa, and to launch out (e) into the vaſt ocean, in order to 
towards the iſland of St. Helena, or towards the coaſt of 
rafil. It was therefore very poſlible for 'them to ſail from the 
Red ſea into.the Mediterranean, but not to ſet out from the Medi- 
teranean to return by the Red ſea. ” 
Thus, without making this grand circuit, after which they could 
ever hope to return, it was moſt natural to trade to the 
eaſt of Africa by the Red ſea, and to the weſtern coaſt by Her- 
es's pillars. 
* The —— kings of Egypt diſcovered at firſt in the Red ſea 
that part of the coaſt of Africa which extends from the bottom of 
the gulf where ſtands the town of Heroum, as far as Dira, that is, 
o the ſtreight, now known by the name of Babelmandel. From 
- thence to the promontory of Aromatia, ſituate at the entrance of 
the Red ſea (/), the coaſt had never been ſurveyed by navigators ; 
and this is evident from what Artemidorus tells us (g), that they 
were acquainted with the places on that coaſt, but knew not their 
diſtances: the reaſon of which is, they ſucceſſively gained a know- 
ledge of thoſe ports by land, without failing from one to the other. 
Beyond this promontory, at which the coaſt along the ocean com- 
menced, they knew nothing, as we learn (5) from Eratoſthenes and 
Artemidorus. 


(x) Lib, 15 

(a) He — r deſirous of conquering 
ie, Heradotus, lib, 4. 

(6) Pliny, lib. 2. cap. 67. Pompo- 
155 Mela, lüb. 3. cap. g. 


which is there generally at eaſt, they 
direct their courie to the ſouth; or elſe 
they enter into the torrid zone, in thoſe 
places where the wind is at weſt. 

(J) The ſea to which we give this 


e) Herodotus in Melpomene. 

d) Add to this what I ſhall fay in 
chap. 13. of this book, on the naviga- 
Kon of Hanno. 

(e) In the months of October, No- 
vember, December, and January, the 
wind in the Atlantic ocean is found to 
blow north-eaſt; our ſhips therefore ei- 

ther croſs the line, and to avoid the wind 


name was called by the ancients the 


gulf of Arabia; the name of Red ſea 


- they gave to that part of the ocean 


which borders on this gulf. 
(g) Strabo, lib. 16. 
() Ibid. 

borders of the known coaſt at the place 

called Auſtricornu; and Eratoſthenes, , 


Cj tram. 
2 if Such 


Artemidorus ſettled the 
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Such was the knowledge they had of the coaſts of Africa in 
Strabo's time, that is, in the reign of Auguſtus. But after that 
prince's deceaſe, the Romans found out the two capes Raptum and 
Praſſum, of which Strabo makes no mention, becauſe they had not 
been as yet diſcovered. It is plain, that both thoſe names are of 
Roman original, | 
' Ptgtewy the geographer flouriſhed under Adrian and Anto- 
pinus Pius ; and the author of the Periplus of the Red ſea, who- 
ever he was, lived a little after. Yet the former limits known 
Africa (i) to cape Praſum, which is in about the 14th degree of 
ſouth latitude ; while the author of the Periplus (4) confines it to 
cape Raptum, which is nearly in the 1oth degree of the ſame lati- 
tude. In all likelihood, the latter took his limit from a place then 
frequented, and Ptolemy his from a place with which there was no 
longer any communication. 

What confirms me in this notion is, that the people about c 
Praſſum were anthropophagi (/). Ptolemy takes notice () of a 
great number of places between the port or emporium Aromatum © 
and cape Raptum, but leaves an entire blank between the ca 
Raptum and Praſſum. The great profits of the Eaſt-India trade 
muſt have occaſioned a neglect of that of Africa. In fine, the 
Romans never had any ſettled navigation; they had diſcovered 
theſe ſeveral ports by land expeditions, and by means of ſhips 
driven on that coaſt; and as at preſent we are well acquainted with 
the maritime parts of Africa, but know very little of the inland 
country (2); the ancients, on the contrary, had a very good know- 
ledge of tie inland parts, but were almoſt ſtrangers to the coaſts, 

I faid, that the Phenicians ſent by Necho and Eudoxus, under 
Ptolemy Lathyrus, had made the circuit of Africa : but at the time 
of Ptol my the geographer, thoſe two voyages muſt have been 
locked upon as 1 ſince he places (o), after the Sinus Mag- 
nu, which I apprehend to be the gulf of Siam, an unknown coun- 
try, extending from Aſia to Africa, and terminating at cape Praſſim, 
ſo that the Indian ocean would have been no more than a lake. 
The ancients, who diſcovered the Indies towards the north, ad- 
vanciag ealtward, placed this unknown country to the ſouth. 


Crap. XI. Of Carthage, and Marſeilles. 


T HE law of nations which obtained at Carthage, was very ex- 
traordinary : all ſtrangers, who traded to Sardinia and to- 
wards Hercules's pillars, this haughty republic ſentenced to be 
drowned. Her civil polity was equally ſurpriſing ; ſhe forbid the 
Sardinians to cultivate their lands, upon pain of death. She in- 
creaſed her power by her riches, and afterwards her riches by her 
power, Being miſtreſs of the coalts of Africa, which are waſhed 


(i) Lib. 1. Cap. 7. lib, 4. cap. g. table rent parts of Africa, Their knowledge 
4. of Africa, ; 2 vas owing to the ſeveral wars, which 
(%) This Periplus is attributed to the two moſt powerful nations in the 


Arrian, : world had waged with the people of 
/ (7) Ptol. lib. 4. c. 9. Africa, to the alliances they had con- 
(n) Lib. 4. c. 7 and 3. tracted, and to the trade they had carried 


(n) See what exact deſcriptions Strabo en with thoſe countries. 
fend Ptolemy have given us of the difie- (e) Lib. 7. c. Jo 


by 


- 
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by the Mediterranean, ſhe extended herſelf atong the ocean. Hanno, 
by order of the ſenate of Carthage, diſtributed thirty thouſand Car- 
" thaginians from Hercules's pillars as far as Cerne. This place, he 
ys, is as diſtant from Hercules's pillars, as the latter from Car- 
thage. This ſituation is extremely remarkable. It lets us ſee, 
that Hanno limited his ſettlements to the 2h degree of 
north latitude, that is, to two or three degrees ſouth of the Ca- 
naries. 

Hanno being at Cerne, undertook another voyage, with a view 
of making further diſcoveries towards the ſouth. He took but little 
notice of the continent. He followed the coaſt for twenty-fix days, 
when he was obliged to return for want of proviſions. The Car- 
thaginians, it ſeems, made no uſe of this ſecond enterpriſe. Scy-- 
lax (p) ſays, that the ſea is not (2) navigable beyond Cerne, be- 
cauſe it is ſhallow, full of mud and ſea-weeds; and in fact, there. 
are many of theſe in thoſe latitudes (r). The Carthaginian mer- 
chants, mentioned by 5 might find obſtacles, which Han- 
no, who had ſixty veſſels of fifty oars each, had ſurmounted, 
Difficulties are at moſt but relative; beſides, we ought not to 
confound an enterprize, in which bravery and reſolution muft be 
exerted, with things that require no-extraordinary conduct. 

The relation of Hanno's voyage is a fine fragment of antiquity, 

t was written by the very man that performed it. His recital is 
not mingled with oftentation. Great commanders write their 
actions with ſimplicity; becauſe they receive more glory from 
facts than from words. 

The ſtile is agreeable to the ſubject: he deals not in the mar- 
vellous. All he fays of the climate, of the ſoil, the behaviour, the 
manners of the inhabitants, correſpond with what is every day 

ſeen on this coaſt of Africa; one would imagine it the journal of 
3 modern ſailor. . ; 

He obſerved from his fleet (), that in the day time there was 
> prodigious filencg on the continent, that in the night he heard 
the ſound of various muſical inſtruments, and that fires might 
then be every where ſeen, ſome Jarger than others. Our relationg 
are conformable to this ; it has been diſcovered, that in the day 

the ſavages retire into the foreſts to avoid the heat of the ſun, that 
they light up great fires in the ved to diſperſe the beaſts of prey, 
ws that they are paſſionately fond of muſic and dancing. 

The ſame writer deſcribes a volcano with all the phænomena of 

eſuvius; and relates, that he took two hairy women, who choſe 
to die rather than follow the Carthaginians, and whoſe ſkins 
de carrjed to Carthage. This has been found not void of pro- 

bability. . 


0 See his Periplus, under the article covers the ſurface of the water in ſuch a 
of Carthage. manner, as to be ſcarcely perceived, and 
] See Herodotus in Melpomene on ſhips can only paſs through it with a Riff 
the obſtacles which Sataſpe encoun- gale. | 
: (s) Pliny tells us the fame thing, 
(r) See the charts and relations in the ſpeaking of mount Atlas: N:&ibus mi- 
Brit volume of 1eyages that contributed care crebris ignibus, tibiarum cantu timpa- 
to the eſtabliſhment of an Eaſt India norumgue ſonitu ſtrepere, neminem interdiu 
company, part 1. p. 201. This weed cerni. : 


Thie 
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This narration is ſo much the more valuable, as it is a monu- 
ment of Punic antiquity ; and from hence alone it has been re- 
parded as fabulous. For the Romans retained their hatred to the 
ä — — even after they had deſtroyed them. But it was 
victory alone that decided whether we ought to ſay, The Punic ow 
the Roman faith, Pe Tn ; 
Some moderns (:) bave imbibed theſe prejudices. What is be- 
come, ſay they, df the cities defcribed by Hanno, of which even 
in Pliny's time there remained no veſtiges! But it would have 
been a wonder indeed, if any ſuch veſtiges had remained, Was 
it a Corinth or Athens that Hanno built on thoſe coaſts? He left 
Carthaginian families in ſuch places as were moſt commodious for 
trade, and ſecured them as well as his hurry would permit againſt 
ſavages and wild beaſts, The calamities of the Carthaginians put 
a period to the navigation of Africa ; theſe families muſt neceſ- 
farily then either periſh or become ſavages. Beſides, were the 
Tuins of theſe cities even ſtill in being, who is it that would ven- 
ture into the woods and marſhes to make the diſcovery ? We find, 
however, in Scylax and Polybius, that the Carthaginians had con- 
ſiderable ſettlements on thoſe coaſts. Theſe are the veſtiges of the 
cities of Hanno; there are no other, from the ſame reaſon that 
there are no other of Carthage itſelf. | - 

The Carthaginians were in the high road to wealth ; and had 
they gone ſo far as four degrees of north latitude, and fifteen of 
longitude, they would have diſcovered the Gold coaſt. They 
would then have had a trade of much greater importance than that 
which is carried on at preſent on that coaſt, at a time when Ame- 
rica ſeems to have degraded the riches of all other countries. They 
would there have found treaſures, of which they could never have. 
been deprived by the Romans. 

Very ſurpriſing things have been ſaid of the riches of Spain. 
If we may believe Ariſtotle (2), the Phcenicians, who arrived at 
Tarteſſus, found ſo much ſilver there, that their ſhips could not 
hold it all; and they made of this metal their meaneſt utenſils, 
The Carthaginians, according to Diodorus (v), found ſo much 
gold and ſilver in the Pyrenean mountains, that they adorned the 
anchors of their ſhips with it. But no foundation can be built on 
ſuch popular reports. Let us therefore examine into the facts 
themſelves. | 722 | 

We find in a fragment of Polybius, cited by Strabo (x), that 
the filver mines at the fource of the river Bztis, in which forty 
thouſand men were employed, produced to the Romans twenty-five 
thouſand drachmas a day, that is, about five millions of livres a 
year, at fifty livres to the mark. The mountains that contained 
theſe mines were called the (y) Silver Mountains which fhews 
they were the Potoſi of thoſe times. At preſent, the mines of 
Hanover do not employ a fourth part of- the workmen, and -yet 
they yield more. But as the Romans had not many copper mines, 
and but few of ſilver; and as the Greeks knew none but the Auie 


(e) Mr. Dodwe!l. See his Diſſertationon (v) Lib. 3. 
- Hanno's Periplus. ; x) Lib. 6. 
() Of wonderful things. Mu Argeniaridte 
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mines, which were of little value, they might well be aſtoniſhed at 
x apes a: | 


w 
undance. | | 
In the war that broke out for the ſucceflion of Spain, a man 
called the marquis of Rhodes, of whom it was ſaid that he waz 
puined in golden mines, and enriched in hoſpitals (z), propoſed to 
the court of France to open the Pyrenean mines. He alledged the 
example of the Tyrians, the Carthaginians, and the Romans. He 
was permitted to ſearch, but ſought in vain; he ſtill alledged, and 
foun nothing, | 
The Carthaginians being maſters of the gold and filver trade, 
were willing to be ſo of the lead and pewter. Theſe metals were 
garried by land from the ports of Gaul upon the ocean to thoſe of 
the Mediterranean, The Carthaginians were deſirous of receiving 
them at the firſt hand; they ſent imilco to make (a) ſettlement 
2 iſles called Caſſiterides, which are imagined to be thoſe of 
6 voyages from Bætica into England have made ſome 
rſons imagine, that the Carthaginians knew the compaſs: but it 
s very certain, that they followed the coaſts. There needs no other 
than Himilco's being four months in ſailing from the mouth 
of the Bætis to England: beſides the famous piece of hiſtory of the 
Carthaginian (6) pilot, who, being followed by a Roman veſſel, ran 
/a-ground, that he might not (c) ſhew her the way to England, 
plainly intimates, that thoſe veſſels were yery near the ſhore, when 
hey fell in with each other. | 
The ancients might have performed voyages, that would make 
imagine they had the compaſs, though they had not. If a 
pilot was far from land, and during his voyage had ſuch ſerene 
Weather, that in the night he could always ſee a polar ſtar, and in 
e day the riſing and ſetting of the ſun, it is certain he might 
regulate his courſe as well as we do now by the compaſs: but 
this muſt be a fortaitous caſe, and no a regular method of 
| -navigation. 2 
Me fee in the treaty which put an end to the firſt Punic war, 
"that Carthage was principally attentive to preſerve the empire of 
tte ſea, and Rome that of the land. Hanno (4), in his negotiation 
with the Romans, declared that they ſhould not be ſuffered even iq 
waſh their hands in the ſea of Sicily; they were not permitted to 
Fail beyond the promontorium pulchrum; they were forbid to trade in 
Sicily (e), Sardinia, and Africa, except at Carthage: an exception 
chat lets us ſee there was no deſign to favor them in their trade 
ith that city. . 
In early times there had been very great wars between Carthage 
and Marſeilles (/) on the ſubject of fiſhing. After the peace they 
entered jointly into the ceconomical commerce. Marſeilles at 
Jength grew jealous, eſpecially as, being equal to her rival in 
. - Induſtry, ſhe was become inferior to her in power. This is the 
motive of her great fidelity to the Romans, The war between the 


(z) He had ſome ſhare in their ma- (4) Frenſhemius's Supplement to 
ement. Liry, ad Decad. ö 
(a) See Feſtus A vienus. (e) In the parts ſubject to the Car- 
(5) Strabo, lib. 3, towards the end, thaginians. 12 


(e) He war rewarded by the ſenate of () Juſtin, lib, 43. cap. 5 
Carthage, 2 | 5 * 
24 ö latiey 
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latter and the Carthaginians in Spain was a ſource of tiches'to 
Marſeilles, which was now become their magazine. The ruin of 
Carthage and Corinth till increaſed the glory of Marſeilles; and | 
had it not been for the civil wars, in which this republic ought on 

no account to have engaged, ſhe would have been happy under the 

rotection of the Romans, who had not the leaſt jealouſy of her 
mmerce, 


Cnr. XII. The Ile of Delos. Mithridates, 


Ur ON the deſtruction of Corinth by the Romans, the merchants 

retired to Delos, an iſland which from religious conſiderations” 
was looked upon as a place of ſafety (g): beſides, it was extremely 
well ſituated for the commerce of Italy and Aſia, which, fince the 
reduction of Africa, and the weakening of Greece, was grown 
more important. 
From the earlieſt times, the Greeks, as we have already ob- 
ſerved, ſent colonies to Propontis, and to the Euxine ſea ; colonies 
which retained their laws and liberties under the Perſians. Alex- 
ander, having undertaken his expedition againſt the barbarians 
only, did not moleſt theſe people (). Neither does it appear that 
the kings of Pontus, who were maſters of many of thoſe colonies, 
ever deprived them of their own civil government (i). 

The power (4) of thoſe kings increaſed, as ſoon as they ſubdued 
thoſe cities. Mithridates found himſelf able to hire troops on 
every ſide; to repair his frequent toſſes; to have a multitude of 
workmen, ſhips, and military machines; to procure himſelf allies ; 
to bribe thoſe of the Romans, and even the Romans themſelves ; to 
keep the barbarians of Aſia and Europe in his pay (1); to continue 
the war for many years, and of courſe to diſcipline his troops: hs 
found himſelf able to train them to arms, to inſtru them in the 
military art of the () Romans, and to form conſiderable bodies out 
of their deſerters; in a word, he found himſelf able to ſuſtain great 
loſſes, and to be frequently defeated, without being ruined (x) ; 
neither would he have been ruined, if the voluptuous and barbarous 
king had not deſtfoyed, in his proſperous days, what had been done 
by the great prince in times of adverſity. 

Thus it is that when the Romans were arrived at their higheſt 
pitch of grandeur, and ſeemed to have nothing to apprehend but 
from the ambition of their own ſubjeRts, Mithridates once more 
ventured to conteſt the mighty point, which the overthrows of 
Philip, of Antiochus, and of Perſeus, had already decided. Never 


(2) See Strabo, lib. 10. 

(5) He confirmed the liberty of the 
eity of Amiſus, an Athenian colony, 
which had enjoyed a popular govern- 
ment, even under the kings of Perſia, 
Lucullus having taken Sinone and 
Amiſus, reſtored them to their liberty, 
and recalled the inhabitants, who had 
fed on board their ſhips. 

(i) See what Appian writes concern- 
ing the Phanagoreans, the Amiſians, 
and the Synapians, in his treatiſe of the 
Mizhridatic war. 


(k) See Appian, in regard to the 
immenſe treaſures which Michridates 
employed in his wars, thoſe which he 
had buried, thoſe which he frequently 
loſt by the treachery of his own people, 
and thoſe which were found after his 
death, 

(/) See Appian on the Mithridatic 
war, 

(=) Ibid. 

„) He, loft at one time 170,c00 men, 
yet he ſoon recruited his ar mies. 


Was 
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was there 'a more deſtructive war: the two contending: parties, 
deing poſſeſſed of great power, and mag alternate advantages, 
the inhabitants of Greece and of Aſia fell a ſacrifice in the quarrel, 
either as foes, or as friends of Mithridates. Delos was involved in 
the general fatality ; and commerce failed on every fide; which 
was 5 neceſſary conſequence, the people themſelves being de- 
ed. 0 WE 
The Romans, in purſuance of a ſyſtem of which I have ſpoken 
elſewhere (o), acting as deſtroyers, that they might not appear as 
conquerors, demoliſhed Carthage and Corinth; a practice by which 
they, would have ruined themſelves, had they not ſubdued. the 
world, When the kings of Pontus became maſters of the Greek 
colonies on the Euxine ſea, they took care not to deſtroy, what was 
10 be the foundation of their own grandeur, 


Cn ar. XIII. Of the Genius of the Romans as to maritime 
8 Afairs, 


T HE Romans laid no ſtreſs on any thing but their land forces, 
who were diſciplined to ſtand firm, to fight on one ſpot, and. 
chere bravely to die. They could not like the practice of ſeamen, 
who firſt offer to fight, then fly, then return, conſtantly avoid 
danger, often make uſe of ſtratagem, and ſeldom of force. This 
was not ſuitable to the genius of the (y) Greeks, much leſs to that 
of the Romans, | 
They deſtined therefore to the ſea only thoſe citizens who were 
not (g) conſiderable _ to have a place in their legions, Their 
marines were commonly freed- men. 

At this time we have neither the ſame eſteem for land- forces, 
mor the ſame contempt for thofe of the ſea. In the former (7), 
art is decreaſed; in the () latter, it is augmented : now things are 
generally eſteemed in proportion to the degree of ability requiſite 
aa diſcharge them. 


Cu A. XIV. Of the Genius of the Romans with reſpet ts 
8 8 ommerce. 


. * 

T HE Romans were never diſtinguiſhed by a jealouſy for trade. 
They attacked Carthage as a rival, not as a commercial nation. 
They favoured trading cities that were not ſubje& to them. Thus” 
they increaſed the power of Marſeilles, by the ceſſion of a large 
territory. They were vaſtly afraid of barbarians ; but had not the 
leaſt apprehenſion from a trading people. Their genius, their 
glory, their military education, . the very form of their governs» 

ment, eſtranged them from commerce, 

In the city, they were employed only about war, elections, 
factions, and law- ſuits; in the country, about agriculture ; and, as 
for the provinces, a ſevere and tyrannical government was incom- 
patible with commerce. 


(e) In the Conſiderations on the (1) Polybius, lib. 
cauſcs of the riſe and declenſion of the (r) See the 1 on the 


Roman grandeur. cauſes of the riſe and declenſion of the 
(%) 45 Plato has obteryed, lib. 4. of Roman grandeuts 
Ws. COIN (5) Ibig. 


But 
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But their political conſtitution was not more oppoſite to trade, 
than their law of nations, The people, ſays (:) Pomponius the 
clvilian, with whom we have neither friendſhip nor hoſpitality, nor 
alliance, are not our enemies; however, if any thing belonging to us 
falls into their hands, they are the proprietors of it; freemen become 
their ſlaves; and they are upon the ſame terms with reſpect to us: 

Their civil law was not leſs oppreſſive. The law of Conſtan- 
tine (z), after having ſtigmatiſed as baſtards the children of perſons 
of a mean rank, who had been married to thoſe of a fuperior ſtation, 
confounds women who retail merchandizes, with flaves, with the 
miſtreſſes of taverns, with actreſſes, with the daughters of thoſe who 
keep public ſtews, or who had been condemned to fight in the 
amphitheatre : this had its original in the ancient inſtitutions of the 
Romans. | 

am not ignorant that men prepoſſeſſed with theſe two ideas, 
that commerce is of the greateſt ſervice to a ſtate, and that the 
Romans had the beſt-regulated government in the world, have 
believed that theſe people greatly honoured and encouraged com- 
merce; - but the truth is, they ſeldom troubled their heads 
about it. 


Char. XV. Of the Commerce of - the Romans with the 


Barbarians. 


T HE Romans having erected a vaſt empire in Europe, Afia, 

and Africa; the weakneſs of the people and the tyranny of 
their laws united all the parts of this immenſe body. The Romarf 
policy was then to avoid all communication with thoſe nations 

whom they had not ſubdued: the fear of carrying to them the 

art of conquering, made them neglect the art of enriching them-. 
ſelves. They made laws to hinder all commerce with rs. Per mach 

Let no body,“ ſaid (v) Valens and Gratian, “ ſend wine, oil, or 

« other liquors to the barbarians, though it be only for them to 

A taſte. Let no one carry gold to them (æ), adds Gratian, Va- 

lentinian, and Theodoſius; “ rather, if they have any, let our ſub- 
« jets deprive them of it by ſtratagem.” The exportation of 
iron was prohibited on pain of death, 

Domitian, a prince of great timidity, ordered the (y) vines in 
Gaul to be pulled up; from a fear, no doubt, leſt their wines ſhou!d- 
draw thither the barbarians. Probus and ſulian, who had no ſuch 
fears, gave orders for their being planted again. 

I am ſenfible, that upon the declenſion of the Roman empire, 
the barbarians obliged the Romans to eſtabliſh ſtaple towns (z), and. 
fo trade with them. But even this is a proof that the minds of the 
Romans were averſe to commerce (a). 


8 Leg. v. ff. de Captivis. beant ; and Procopius, war of the Per- 

u) Rue mercimoniis public præ ſuit. ſiant, book 1. 

Leg. 5. cod. de natural, liberis. (z) See the Chronicles of Euſcbius 

775 Leg - ad barbaricum cod, que res and Cedrenus, g 

ep rtari non debeunt. (a) See the Conſiderations on the 
(x) Leg. 2. cod. de commerce. & mer - cauſes of the riſe and declenſion of the 

cgtor. Roman grandeur. 
Leg. 2. g te axporigri gun de. 


CHAP. 


| 
| 


__ 
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cn. XVI. Of the Commerce of the Romans with Arabia, and 
At | the Indies, 


THe E trade to Arabia Felix, and that to the Indies, were the 
two branches, and almoſt the only ones, of their foreign com- 
merce. The Arabians were poſſeſſed of immenſe riches, whick 
they found in their ſeas and foreſts; and as they ſold much and 
purchaſed little, they drew to (5) themſelves the gold and ſilver 
of the Romans. Auguſtus (c) being well aided of that opu- 
tence, reſolved they ſhould be either his friends, or his enemies. 
With this view, he ſent Elius Gallus from Egypt into Arabia. 
This commander found the people indolent, peaceable, and un- 
Killed in war. He fought battles, laid ſieges to towns, and loſt 
but ſeven of his men by the ſword; but the perfidy of his guides, 
long marches, the climate, want of provifons/ diſtempers, and ill 
conduR, caufed the ruin of his army. 

He was therefore obliged to be content with trading to Arabia 
in the ſame manner as other nations, that is, with giving them 
gold and filver in exchange for their commodities. The Europeans 
trade with them ſtill in the ſame manner; the caravans of Aleppo, 
and the royal veſſel of Suez, carry thither immenſe ſums (4). 

Nature had formed the Arabs for commerce, not for war : but 
when thoſe quiet people came to be near neighbours to the Parthians 
and the Romans, they aRed as auxiliaries to both nations. Elius 
Gallus found them a trading people; Mahomet happened to find 
them trained to war; he inſpired them with enthufiaſm, which led 
them to glory and conqueſt. 

The commerce of the Romans to the Indies was very conſi- 
derable. Strabo (e) had been informed in Egypt, that they em- 
ployed in this navigation one hundred and twenty veſſels: this 
commerce was carried on entirely with bullion. They ſent thither 
annually fifty millions of ſeſterces. Pliny (J) ſays, that the mer- 
chandizes brought from thence were ſold at Rome at cent. per cent. 
profit. He ſpeaks, I believe, too generally; if this trade had been 
fo vaſtly profitable, every body would have been willing to engage 
in it, and then it would have been at an end. 

It will admit of a queſtion; whether the trade to Arabia and the 
Indies was of any advantage to the Romans ? They were obliged 
to export their bullion thither, though they had not, like us, the 
reſource of America, which ſupphes what we fend away. I am 
perſuaded, that one of the reaſons of their increaſing the value of 


their ſpecie, by eſtabliſhing baſe coin, was the ſcarcity of ſilver, 
Owing to the continual exportation of it to the Indies: and though 


the commodities of this country were ſold at Rome at the rate of 
cent. per cent. this profit of the Romans, being obtained from the 
Romans themſelves, could not enrich the empire. 


It may be alledged, on the other hand, that this commerce in- 


(3) Pliny, lib. 6. cap. 28. and Stra- much more clandeſtinely ; the royal veſ- 
bo, lib. 16. | ſel of Suez carries thither alſo two 
(c) Ibid, a millions. 
(4) The caravans of Aleppo and Suez (e) Lib. 2. pag. 81. 
carry thither annually to the valve of (F) Lib. 6. cap. 23. 
about two millions of Livies, and as 


9 creaſed 


* 


4 


. 


Car. XVI. Tus SPIRIT or LAWS. ® 273 


creaſed the Roman navigation, and of courſe their power; that 
new merchandizes augmented their inland trade, gave encourage. 
ment to the arts, and employment to the induſtrious; that the num- 


ber of ſubjects multiplied in proportion to the new means of ſapport; : 


that this new commerce was productive of luxury, which I have 
proved to be as favorable to a monarchical government, as fatal e 
a commonwealth ; that this eſtabliſhment was of the ſame date as 
the fall of their republic ; that the luxury of Rome was become 
neceſſary ; and that it yas extremely proper, that a city which had 
accumulated all the wealth of the univerſe, ſhould refund it by its 
luxury. * f 

Strabo (g) ſays, that the Romans carried on a far more extenſive 
commerce to the Indies, than the kings of Egypt; but it is ve 
extraordinary, that thoſe people, who were ſo little acquainted wi 
commerce, ſhould have paid moreggttention to that of India, than 
the Egyptian kings, whoſe dominidns lay ſo conveniently for it. 
'The reaſon of this muſt be explained. Ki 

After the death of Alexander, the kings of Egypt eſtabliſhed a 
maritime commerce to the Indies; while the kings of Syria, who 
were poſieſſed of the more eaſtern provinces, and conſequently of 
the Indies, maintained that commerce of which we have taken 
notice in the ſixth chapter, which was carried on partly by land, a 

rtly by rivers, and had been farther facilitated by means of 
. colonies ; inſomuch, that Europe had a communiea- 
tion with the Indies, beth by Egypt and by Syria. The diſmem- 
bering of the latter kingdom, from whence was formed that of 
Bactriana, 10 not prove any way 3 to this commerce. Ma- 
rinus the Tyrian, quoted by Ptolemy (+), mentions the diſcoveries 
made in India by means of fome Macedonian merchants, who 
found out new roads, which had been unknown to kings in their 
military expeditions. We find in Ptolemy (i), that they went from 
Peter's tower (+), as far as Sera; and the diſcovery made by mer. 
cantile people of ſo diſtant a matt, ſituated in the north-eaſt ꝓart 
of China, was a kind of prodigy. Hence, under the kings of 
Syria and Bactriana, merchandizes were conveyed to the welt from 
the ſouthern parts of India, by the river Indus, the Oxus, and the 
Caſpian fea; while thoſe of the more eaſtern and northern parts 
were tranſported from Sera, Peter's tower, and other ſtaples, as far 
as the Euphrates. Thoſe merchants directed their route, nearly 
by the fortieth degree of north latitude, through countries ſituated 

to the weſt of China, more civilized at that time than at preſent, 
becauſe they had not as yet been infeſted by the Tartars. <3 

Now while the Syrian empire was extending its trade to ſuch a 
diſtance by land, Egypt did not greatly enlarge its maritime com- 
merce, 

The Parthians ſoon after appeared, and founded their Empire 5 
and when Egypt fell under the power of the Romans, this empire 
was at its height, and had received its whole extenſion, 

The Romans and Parthians were two rival nations, that fought 


omans employed a hundred and 1) Lib. 1. cap. 1 3. 
twenty ſhips in that trade; and in the ) Our beſt maps place Peter's tower 
17th book, that the Grecian kings in the hundredth degree of longitude, 
ſcarce amployed twenty. and about the fortieth of latitudes 


N He ſays, in his 12th book, that 65 Lib. 1. cap. . 
the | | 
( 


not 


% 


* 
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not for dominion, but for their very exiſtence." Between the two em- 
pires deſerts were formed, and armies were always ſtationed on the 
frontiers ; ſo that inſtead of there being any commerce, there was 
not ſo much as a communication between them. Ambition, jea- 
louſy, religion, national antipathy, and difference of manners, com- 
leted the ſeparation. Thus the trade from eaſt to weſt, which 
Had formerly ſo many channels, was reduced to one; and Alexan- 
dria becoming the only ſtaple, the trade to this city was immenſely 
We ſhall ſay but one word on their inland trade. Its principal 
branch was the corn brought to Rome for the ſubſiſtence of the 
people; but this was rather a political affair than a point of com- 
merce. On this account the ſailors were favoured with ſome pri- 


vilege s (/), becauſe the ſafety of the empire depended on their 
24 * Ce. * 


nat. XVII. Of Commerce after the Deſtruction of the Wiſtern 


Empi res 


general calamity was the deſtruction of commerce, The 
arous nations at firſt regarded it only as an opportunity for 
Tobbery; and when they had ſubdued the Romans, they honoured 
it no more than agriculture, and the other profeſſions of a con- 
quered people. # 

Soon was the commerce of Europe almoſt entirely loſt. The 
nobility, who had every where the direction of affairs, were in no 
Pain about it. | | 

The laws of the (n) Viſigoths permitted private people to oc- 
cupy half the beds of great rivers, provided the other half re- 

mained free for nets and boats. There muſt have been very little 
trade in countries conquered by theſe barbarians. . 

In thoſe times were eſtabliſhed the ridiculous rights of eſcheatage 
and ſhipwrecks. 'Theſe men thought, that as ſtrangers were not 
united to them by any civil law, they owed them on the one hand no 
kind of juſtice, and on the other no fort of pity. | 

In the narrow bounds which nature had originally preſcribed to 
the people of the north, all were ſtrangers to them; and in their 
3 they regarded all only as contributing to their riches. 

Being eſtabliſhed, before their conqueſt, on the coaſts of a ſea of 
very little breadth and full of rocks, from theſe very rocks they 
drew their ſubſiſtence. 

But the Romans, who made laws for all the world, had eſtabliſhed 
the moſt () humane ones with regard to ſhipwrecks. They ſup- 

preſſed the rapine of thoſe who inhabited the coaſts; and what 
Was more ſtill, the rapaciouſneſs of their treaſuries (o). 


Af TER the invaſion of the Roman empire one effect of the 
barb 


(7) Suet. in n. . 8. Cod. naufrag. & cod, de Naur lis, & leg. 23 
Theodoſ. de ein * ff. ad leg. Cornel. . 2 
(m) Lib. 8. Tit. 4. 8 9. (e) Leg. 1. cod. de naufragiis. 
(] Toto titulo ff. de incend. ruin. & 


— | | . 43 Cu Ar. 


* 


ener. XxX. Tax SPIRIT or LA Ws. 275 


nr. XVIII. 4 particular Regulation. 


T HE law (y) of the Viſigoths made however one regulation 

in favour of commerce. It ordained that foreign merchants 
ſhould be judged, in the differences that aroſe amongſt themſelves, 
by the laws and by judges of their own nation. This was founded 
on an eſtabliſhed cuſtom among all mixed people, that every man 
ſhould live under his own law: a cuſtom of which I ſhall ſpeak 
. more at large in another place, | 


CA. XIX. Of Commerce after the Decay of the Roman Power 
4 in the Eaſt. 


| T HE Mahometans appeared, conquered, extended, and diſ- 

perſed themſelves. Egypt had particular ſovereigns; theſe - 
carried on the commerce of India, ard being poſſeſſed of the mer- 
chandizes of this country, drew to themſelves the riches of all 
other nations. The ſultans of Egypt were the moſt powerful 
princes of thoſe times. Hiſtory informs us with what a conſtant 
and well-regulated force they ſtopped the ardor, the fire, and the 
impetuoſity of the cruſades. 


CAP. XX. How Commerce broke through the Barbariſm of 
Europe. 


RISTOTLE's philoſophy being carried to the weſt, pleaſed 

the ſubtil geniuſes, who were the virtuok of thoſe times of 
ignorance, The ſchoolmen were infatuated with it, and borrowed 
rom that philoſopher (q) a great many notions on lending upon 
intereſt, whereas its ſource might have been eaſily traced in the 
goſpel; in ſhort, they condemned it abſolutely and in all caſes, 
Hence commerce, which was the profeſſion. only of mean perſons, 
became that of knaves: for whenever a thing is forbidden, which 
nature permits or neceflity requires, thoſe who do it are looked upon 
as diſhoneſt. 

Commerce was transferred to a nation covered with infamy ; 
and ſoon ranked with the moſt ſhameful uſury, with monopolies, 
with the try of ſubſidies, and with all the diſhoneſt means of 
W 4 wealth. 

e Jews (7), enriched by their exactions, were pillaged by the 
22 of princes; which pleaſed indeed, but did not eaſe the 
people. 

What paſſed in England may ſerve to give us an idea of what 
was done in other countries. King (5) John having impriſoned the 
Jews, in order to obtain their wealth, there were few who had not 
at leaſt one of their eyes plucked out. Thus did that king admi- 
niſter juſtice. A certain Jew who had a tooth pulled out every day 


(p) Lib. 2. Tit. 3. $ 2. ment in the year 1206, between the 
() See Ariftot. polit. lib. 1. cap. 9- king, the counteſs of Champagne, and 
and 10, Guy of Dampierre. 


(e) See in Marca Hiſpanica the con- (i) Stowe's Survey of London, book 3. 
Ritutions of Aragon in the years 1228, pag» $4 if 
* 1233; and in Bruſſel, the agree» 
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for ſeven days ſucceſſiveſy, ee. ten thouſand marks of ſilyer for 


the eighth. Henry III. extorted from Aaron a Jew, at Vork, 
fourteen thouſand marſs"of filver, and ten thouſand for the queen. 
In thoſe times they did by violence, what is now done in Po- 
land with ſome ſemblance of moderation. As princes could not 
dive into the purſes Uf their ſubjects, becauſe of their privileges, 
they put the Jews pc the torture, who were not conſidered as. 


At laſt a cuſtom wisHtroduced of confiſcating the effects of 
thoſe Jews who embraced Chriſtianity. This ridiculous cuſtom is 
known only by the (7) law which ſuppreſſed it. The moſt vain and 
rifling reaſons were given in juſtification of that proceeding ; it 
was aliedged, that it was 5 — to try them, in order to be certain, 
that they had entirely ſhaken off the ſlavery of the devil. But it is 
evident, that this confiſcation was a ſpecies of the right of (2) 
amorttfation, to recompenſe the prince, or the lords, for the taxes 
levied on the Jews, which ceaſed on their embracing. Chriſtianity. 
In thoſe times, men, like lands, were regarded as property. I 


cannot help remarking by the way, how 'this nation has been 


ſported with from one age to another: at one time, their effects 
were confiſcated, when they were willing to become Chriſtians ; and 
at another, if they refuſed to turn Chriſtians, they were ordered to 
be burnt. 99 | 5 
In the mean time, commerce was ſeen to ariſe from the boſom of 
vexation and deſpair. The Jews, proſcribed by turns from every 
country, found out the way of ſaving their effects. Thus they 
rendered their retreats for ever fixed; for though princes might 
have been willing to get rid of their perſons, yet they did not chuſe 
to get rid of their money. W aps 
The (v) Jews invented letters of exchange; commerce, by this 
method, became capable of eluding violence, and of maintaining 
every where its 8 z. the richeſt merchant having none but in- 
leaſe effects, which he could convey imperceptibly wherever he 
The theologians. were obliged to limit their principles; and 
commerce, which they had before connected by main force with. 
— entered, if I may ſo expreſs myſelf, the boſom of 
5 8 Rent og | 
Pr Thus we owe to the ſpeculations of the ſchoolmen all the mis- 
fortunes (x) which accompanied the deſtruction of commerce; and 
to the avarice, of princes, the eſtabliſkment'of a practice which puts 
it in ſome meaſure. out of their power. 1 


- 
. 


(e) The | edit paſſed at 'Baville, who were chaſed from France took re- 
| — fuge in Lombardy, and that there they 


1 4» - IV n | 
) In Frans, the Jews were ſlaves gave to foreign merchants and travellers 


in mortmain and the lords their ſuc - ſecret letters, drawn upon thoſe to whom, 
ceſſors. Mr. Bruſſel mentions an agree- they bad entruſted their effects in France, 
ment made in the year 1206, between which were accepted. . .. Kits - +4 
the King and Thibaut count of Cham- (x) See the $34 novel of the emperor 
agne, by which it was agreed, that the Leo, which revokes the law of Baſil his 
ews of the one ſhould not lend in the father, This law of Baſil is in Herme- 


of the rt. nopulus, under the name of Leo, lib. 
w) It is known, that r . — WR = 8 
e and -Philip.the Lung, the Jews Fay ? 


* % 
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From this time it became neceſſary, that princes ſhoald govern 
With more prudence, than they themſelves could ever have 
amagined: for great exertions of authority were, in the event, 
ound to be impolitic; and from experience it is manifeſt, that 
1 the goodneſs and lenity of a government can make it 
Nouri . | 

We begin to be cured of Machiaveliſm, and recover from it 
every day. More moderation is become neceſfary in the councils 
of princes. What would formerly have been called a maſter- ſtroke 
in politics, would be now, independent of the horror it might 
- occaſion, the greateſt imprudence. . 4 

Happy it is for men that they are in a ſituation, in which, 
though their paſſions prompt them to be wicked, it is however their 


-intereſt to be humane and virtuous! 


Cauar. XXI. The Diſcouery of .two new Worlds, and in what 
manner Europe is affected. by it. 


T HE compaſs opened, if I may ſo expreſs myſelf, the univerſe. 
„ Alia and Africa were found, of which only ſome borders were 
Known; and America, of which we knew nothing. fo 
The Portugueſe, ſailing on the Atlantic ocean, diſcovered the 
moſt ſouthern point of Africa; they ſaw a vaſt ſea, which carried 
them to the Eaft-Indies. Their linker upon this ſea, the diſ- 
every of Mozambique, Melinda, and Calicut, have been ſung by 
Camoens, whoſe poems make us feel ſomething of the charms of 
the Odyfley, and the magnificence of the Fineid: * 
The Venetians had hitherto carried on the trade of the Indies 
through the Turkiſh dominions, and purſued it in the midſt of 
oppreſſions and difcouragements. By the diſcovery of the Cape 1 
Good -Hope, and thoſe which were made ſome time after, Italy 
Was no 5 the center of the trading world; it was, if I may he 
permittet che expreſſion, only a corner of the univerſe, and is ſo 
ſtill. The commerce even of the Levant depending now on that 
of the great trading nations to both the Indies, Italy even in that 
branch can no — 4; be conſidered as a principal. 
The Portugueſe traded to the Indies in right of conqueſt. 
The (5) confrainin laws, which the Dutch at preſent impoſe on 
the commerce of the little Indian princes, had been eſtabliſhed 
before by the Portugueſe. | | 
The fortune of the houſe of Auſtria was prodigious, Charles V. 
ſucceeded to the poſſeſſion of Burgundy, Caſtile, and Aragon; he 
arrived n at the imperial dignity ; and to procure him a 
new kind of grandeur, the globe 3 itſelf, and there was ſeen 
2 new world paying him obeiſance. | 
Chriſtopher Columbus diſcovered America; and thaugh Spain 
ſent thither only a force ſo ſmall, that the leaſt prince'in Europe 
could have ſent the ſame, yet it ſubdued two vaſt empires, and 
other great ſtates. | 
Whiſe the Spaniards diſcovered and conquered the weſt, the 
Portugueſe puſhed their conqueſts and diſcoveries in the eaſt. 


— 


{y) See the Relation of Fr. Pirard, part * chap. IS» 
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_ Theſe two nations met each other; they had recourſe to 
Alexander VI. who made the celebrated line of partition, and 
adjudged the great proceſs. | 

But the other nations of Europe would not ſuffer them quietly to 
enjoy their ſhares. The Dutch chaſed the Portugueſe from almoſt 
all their ſettlements in the Eaſt- Indies; and ſeveral other nations 
planted colonies in America. | 

The Spaniards conſidered theſe new-diſcovered countries as the 
ſubject of conqueſt; while others, more refined in their views, 
found them to be the proper ſubjects of commerce, and upon this 
principle directed their proceedings. Hence ſeveral nations have 
conducted themſelves with ſo much wiſdom, that they have given a 
kind of ſovereignty to companies of merchants, who governing 
theſe far-diſtant countries only with a view to trade, have made a 
great acceſſary power, without embarraſſing the principal ſtate. 
The colonies they have formed are under a kind of dependance, 
of which there are but very few inſtances in all the colonies of the 
ancients ; whether we conſider them as holding of the flate itſelf, 
or of ſome trading company eſtabliſhed in the ſtate. 

The deſign of theſe colonies is to trade on more advantageous 
conditions than could otherwiſe be done with the neighbouring 
people, with whom all advantages are reciprocal. It has been 
eſtabliſhed, that the (2) merropolzs, or mother country, alone ſhall 
trade in the colonies, and that from very good reaſon ; becauſe the 
deſign of the ſettlement was the extenſion of commerce, not the 
foundation of a city, or of a new empire, 

Thus it is flill a fundamental law of Europe, that all commerce 
with a foreign colony ſhall be regarded as a mere monopoly, 
puniſhable by the laws of the country; and in this caſe we are not 
to be directed by the laws and precedents of the (a) ancients, 
which are not at all applicable. N | 

It is likewiſe acknowledged, that a commerce eſtabliſhed between 
the mother countries, does not include a permiſſion to trade in the 
colonies; for theſe always continue in a ſtate of prohibition. 

The diſadvantage of a colony that loſes the liberty of commerce, 
is viſibly compenſated by the protection of the mother country, who 
defends it by her arms, or ſupports it by her laws, 

From hence follows a third law of Europe, that when a forei 
commerce with a colony is prohibited, it is not lawful to trade in 
thoſe ſeas, except in ſuch caſes as are excepted by treaty. 

Nations, who are, with reſpect to the 55 $7 globe, what indivi- 
duals are in a ſtate, like theſe are governed by the laws of nature, 
and by particular laws of their own making. One nation may 
reſign to another the ſea, as well as the land. The Carthaginians 
forbad (4) the Romans to ſail beyond certain limits, as the Greeks 
bad obliged the king of Perſia to keep as far diſtant from the 
ſea - coaſt (c) as a horſe could gallop. 


(z) This, in the language of the (5) Polyb. lib. z. 
ancients, is the ſtate which founded the (c) The king of Perſia obliged him- 
colony 3 ſelf by treaty, not to ſail with any veſſel 
e Except the Carthaginians, as we of war beyond the Cyancan rocks, and 
webs the treaty which put an end to the the Chelidonean iſles, Plutarch, in the 
| ie of Cimen, 0 © © 


The 


Cray, XXII. Taz SPIRIT or LAWS. 279 


The great diſtance of our colonies is not an inconvenience that 
affects their ſafety; for if the mother country, on whom they 
depend for their defence, is remote, no leſs remote are thoſe nations 
who rival the mother country, and by whom they may be afraid of 
being conquered. 

Beſides, this diſtance is the cauſe that thoſe who are eſtabliſhed 
there cannot conform to the manner of living in a climate ſo 
different from their own; they are obliged therefore to draw from 
the mother country all the conveniencies of life. The (4) Car- 
thaginians, to render the Sardinians and Corſicans more dependent, 
forbad their planting, ſowing, or doing any thing of the like kind, 
under pain of death; ſo that they ſupplied them with neceſſaries 
from Africa. | 

The Europeans have compaſſed the ſame thing, without having 
recourſe to ſuch ſevere laws. Our colonies in the Caribbee iſlands 
are under an admirable regulation in this reſpect; the ſubje& of 
their commerce is what we neither have, nor can produce; and 
they want what is the ſubject of ours. 

A conſequence of the diſcovery of America was the connecting 
Aſia and Africa with Europe; it furniſhed materials for a trade 
with that vaſt part of Aſia, known by the name of the Eaſt-Indies. 
Silver, that metal ſo uſeful as the medium of commerce, became 
now, as a merchandize, the baſis of the greateſt commerce in the 
world. In fine, the navigation to Africa became neceſſary, in order 
to furniſh us with men to labor in the mines, and to cultivate the 
lands of America. | 

Europe is arrived to ſo high a degree of power, that nothing in 
hiſtory can be compared to it. Whether we conſider the immenſity 
of its expences, the grandeur of its engagements, the number of its 
troops, and the — payment even of thoſe that are leaſt ſervice- 
able, and which are kept only for oſtentation. 

Father Duhalde ſays (e), that the interior trade of China is much 
greater than that of all Europe. That might be, if our foreign 
trade did not augment our inland commerce. Europe carries on 
the trade and navigation of the other three parts of the world; as 
France, England, and Holland, do nearly that of Europe. 


CHay. XXII. Of the Riches whjch Spain drew from America. 
FF Europe (/) has derived ſo many advantages from the Ame- 


rican trade, it ſeems natural to imagine, that Spain muſt have 
derived much greater, She drew from the newly-diſcovered world 
ſo prodigious a quantity of gold and ſilver, that all we had before 
could not be compared to it. 

But (what one could never have expected) this great kingdom 
was every where baffled by its misfortunes. Philip II. who ſuc. 
ceeded Charles V. was obliged to make the celebrated bankruptcy 


known to all the world. There never was a prince who ſuffered 


(4) Ariſtotle on wonderful things. a ſmall treatiſe, written by the author 


Livy, lib. 7. Dec. 2. about twenty years ago; which has been 
e) Tome II. pag. 170. almoſt intizely incorporated in the pre - 
) This has been already ſhewn in ſent work, 


T 4 more 
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more from the murmurs, the inſolence, and the revolt of troops 
conſtantly ill paid. | 
From that time the monarchy of Spain has been inceſſantly - 
declining. This has been owing to an interior and phyſical defect 
in the nature of theſe riches, which renders them vam; a defect 

which increaſes every day. 

Sold and ſilver are either a fictitious, or a repreſentative wealth, 
The reprg{entative ſigns of wealth are extremely durable, and, in 
their own nature, but little ſubje& to decay. But the more they 
are multiphed, the more they loſe their value, becauſe the fewer are 
the things which they repreſent. 

The Spaniards, after the conqueſt of Mexico and Peru, abandoned 
their natural riches, in purſuit of a repreſentative wealth which daily 
degraded itſelf, Gold and filver were extremely ſcarce in Europe, 
and Spain becoming all of a ſudden miſtreſs of a prodigious quan- 
_ tity of theſe metals, conceived hopes to which ſhe had never before 
aſpired. The wealth ſhe found in the conquered countries, great 
as it was, did not however equal thoſe of their mines. The In- 
dians concealed part of them; and beſides, thefe people, who made 
no other uſe of gold and ſilver than to give magnificence to the 
temples of their gods, and to the palaces of cheir kings, ſought 
not for it with an avarice like ours. In ſhort, they had not the 
ſieeret of drawing theſe metals from every mine; but only from 
thoſe in which the ſeparation might be made with fire: they were 
ſtrangers to the manner of making uſe of mercury, and perhaps 
to mercury itſelf. ; | cram 
However, it was not long before the ſpecie of Eu was 

bled ; this appeared from the price of commodities, which every 
here was doubled. * 74 | 
The Spaniards raked into the mines, ſcooped out mountains, in- 
vented machines to draw out water, to break the ore, and ſeparate 
it; and as they ſpotted with the lives of the Indians, they forced 
them to labor without mercy. The ſpecie of Europe ſoon doubled, 
and the profit of Spain diminiſhed in the ſame proportion ; they 
had every year the fame quantity of metal, which was become by 
one half lefs precious. fn 

In double the time the ſpecie ſtill doubled, and the profit ill 
diminiſhed another half. a 

it diminiſned even more than half: let us ſee in what man- 
ner. | | 

To extract the gold from the mines, to give it the requiſite pre- 
tions, and to 1mport it into Europe, muſt be attended with 

* certain expence; I will ſuppoſe this to be as 1 to 64. When 
thEſpecie was once doubled, and conſequently became by one half 
leſs precious, the expence was as 2 to 64. 'Thus the galoons which 
brought to Spain the ſame quantity of gold, brought a thing which 

really was of leſs value by one half, though the expences attending 
it had been one half higher, | 

If we proceed doubling and doubling, we ſhall find in this pro- 
greſſion the cauſe. of the impotency' of the wealth of Spain, 

It is about two hundred years fince they have worked their Indian 
mines. I ſuppoſe the quantity of ſpecie at preſent in the trading 
world is to that before the diſcovery of the Indies, as 32 is to 1; 
that 3s, it has been doubled five times; in two hundred years _ 
: 9 
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the ſame quantity will be to that before the diſcovery, as 64 is + 
to 1; that is, it will be doubled once more. Now at preſent, 
fifty (g) quintals of ore yield four, five, and fix ounces of gold; 
and when it yields only two, the miner receives no more from it 
than his expences. In two hundred years, when the miner will 
extract only four, this too will only defray his charges. There 
will then be but little profit to be drawn from the gold mines. 

The ſame reaſoning will hold good of filver, except that the work. * 
ing _ the ſilver mines is a little more advantageous than thoſe of 

ol 
5 But, if mines ſhould be diſcovered fo fruitful as to give a much 
greater profit, the more fruitful they will be, the ſooner the profit 
will ceaſe, | 
The Portugueſe in Brafil have found mines of gold fo rich (5), 
that they muſt neceſſarily very ſoon make a conſiderable di- 
minution in the profits of thoſe of Spain, as well as in their 
I have frequently heard people deplore the blindneſs of the 
court of France, who repulſed Chriſtopher Columbus, when he made 
the propoſal of diſcovering the Indies. Indeed they did, though 
rhaps without deſign, an act of the greateſt wiſdom. Spain has 
— like the fooliſh king, who deſired that every thing he 
touched might be converted into gold, and who was obliged to beg 
of tue gods to put an end to his miſery. | AT 
The companies and banks eſtabliſhed in many nations, have 
put a finiſhing ſtroke to the W of gold and filver, as a 
ſign or — of riches; for by new fictions they have 
multiplied in ſuch a manner the ſigns of wealth, that gold and 
filver having this office only in part, are become leſs precious. 

Thus public credit ſerves inſtead of mines, and diminiſhes the 
profit which the Spaniards draw from theirs; Pt 
True it is, that the Dutch trade to the Eaſt-Indies has increaſed, 
in ſome meaſure, the. value of the Spaniſſi merchandize; for as 
they carry bullion, and give it in exchange for the merchandizes 
of the Eaſt, they eaſe the Spaniards of part of a commodity, which 

in Europe abounds too much, | 
And this trade, in which Spain ſeems to be only indireQly con- 
cerned; is as advantageous to that nation as to thoſe who are di- 
realy employed in carrying it on. ; | | 
From what has been ſaid, we may form a judgment of the laſt | 
order of the council of Spain, which prohibits the making uſe of | 
gold and filver in 2 and other ſuperfluities ; a decree as n- 
diculous as it would be for the ſtates of Holland to prohibit the gon. 
ſumption of ſpices. |; * 
My reaſoning does not hold good againſt all mines; thoſe of 
Germany and tjJungary, which produce littJe more than the expence 
of working them, are extremely uſeful, They are found in the 


(e) See Frezier's voyages. . I wrote the little treatiſe mentioned in | 
(5) According to my Lord, Anſon, the firſt note of this chapter, the re- | 
Europe receives every year from Braſil turns from Brafil were far from being 
two millions ſterling in gold, which is fo conſiderable an object as they are at 3. 
found*in ſand at the foot of the moun- preſent, | 
Jains, or in the beds of rivers. When, 


principal 
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principal ſtate ; they employ many thouſand men, who there con- 
ſame their. ſuperfluous commodities ; and they are properly a ma- 
nufacture of the country. 55 
The mines of Germany and Hungary promote the culture of 
land; the working of thoſe of Mexico and Peru deſtroys it. 
The Indies and Spain are two powers under the ſame maſter; 
but the Indies are the principal, While Spain is only an acceſ- 
ſory. It is in vain for politics to attempt to bring back the prin- 
cipal to the acceſſory; the Indies will always draw Spain to them- 
ſelves. | 

Of the merchandizes, to the value of about fifty millions of 
livres, annually ſent to the Indies, Spain furniſhes only two mil- 
lions and a half: the Indies trade for fifty millions, the Spaniards 
for two and a half, | 

That muſt be a bad kind of riches which depends on accident, 
and not on the induſtry of a nation, on the number of its inhabi- 
tants, and on the cultivation of its lands. The king of Spain, 
who receives great ſums from his cuſtom-houſe at Cadiz, is in this 
reſpect only a rich individual in a ſtate extremely poor. Every 
thing paſſes between ſtrangers and himſelf, while his ſubjects have 
. ſcarcely any ſhare in it: this commerce is independent both of the 
good and bad fortune of his kingdom. x | 
Were ſome provinces of Caſtile able to give him a ſum equal to 
that of the cuſtom-houſe of Cadiz, his power would be much 
greater: his riches would be the effect of the wealth of the coun- 
try : theſe provinces would animate all the others, and they would 
be all together more capable of ſupporting their reſpective charges: 
Inſtead of a great treaſury, he would have a great people, 


CAT. XXIII. A Problem. 


Ir is not for me to decide the queſtion, whether if Spain be not 

herſelf able to carry on the trade of the Indies, it would not 
be better to leave it open to ſtrangers, I will only ſay, that it is 
for their advantage to load this commerce with as few obſlacles as 
politics will permit. When the merchandizes, which ſeveral na- 
tions ſend to the Indies, are very dear, the inhabitants of that coun- 
try give a great deal of their commodities, which is gold and filver, 
for very little of thoſe of foreigners : the contrary to this happens 
when they are at a low price. It would perhaps be of uſe, that 
theſe nations ſhould underſell each other, to the end that the mer- 

chandizes carned to the Indies might be always cheap. Theſe are 
principles which deſerve to be examined, without ſeparating them 

owever from other. conſiderations ; the ſafety of the Indies, the 
advantages of one only cuſtom-houſe, the danger of making great 
alterations, and the foreſeen inconveniencies, which are oftep leſs 


dangerous than thoſe which cannot be foreſeen, 
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OF LAWS IN RELATION TO THE USE OF MONEY. 


Cuaye. I. The Reaſon of the Uſe of Money. 


EOPLE who have few merchandizes, as ſavages, and among 
civilized nations thoſe who have only two or three ſpecies, 
trade by exchange. Thus the caravans of Moors who gg to 
Tombactu, in the heart of Africa, have no need of money, for they 
exchange their ſalt for gold. The Moor puts his ſalt in a heap, 
and the Negro his duſt in another; if there is not gold enough, 
the Moor takes away ſome of his ſalt, or the Negro adds more 
gold, till both parties are agreed. 

But when a nation trafficks with a great variety of merchan- 
dizes, money becomes neceſſary ; becauſe a metal eaſily carried 
from place to place, ſaves the great expences, which people 
would be obliged to be at, if they always proceeded by ex- 
change. | 


As all nations have reciprocal wants, it frequently happens chat „ 


one is deſirous of a large quantity of the others merchandizes, 
when the latter will have very little of theirs, though, with reſpect 
to another nation, the caſe is directly oppoſite, But when nations 
have money, and proceed by buying and ſelling, thoſe who take 
moſt merchandizes, pay the balance in ſpecie. And there is this 
difference, that in the caſe of buying, the trade carried on 1s in 
proportion to the wants of the nation that has the greateſt de- 
mands; whilſt in bartering, the trade 1s only according to the 
wants of the nation whoſe demands are the feweſt: withont _ 
which the latter would be under an impoſſibility of balancing its 
Accounts. 


Cray, II. Of the Nature of Money. 


Mok is a ſign which repreſents the value of all merchandizes, 
| Metal is taken for this deſign, as being durable (a), becauſe 
it conſumes but little by uſe ; and — without being deſtroyed, 
it is capable of many divifions. A precious metal dads choſen 


as a ſign, as being moſt portable. A metal is moſt proper for a 
common meaſure, becauſe it can be eaſily reduced to the ſame 
ſtandard. Every ſtate fixes upon it a particular impreſſion, to the 
end that the form may correſpond with the ſtandard and the weight, 
and that both may be known by inſpection only. ; 


(a) The ſalt made uſe of for this purpoſe in Abyffinia ag this defect, that it 
ie continually waſting away. 


The 
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The Athenians, not having the uſe of metals, made uſe of 
oxen (5), and the Romans of ſheep: but one ox is not the ſame as 
Another ox, in the manner that one piece of metal may be the ſame 
as another. * | | | | 

As ſpecie is the ſign of the value of merchandizes, paper is the 
ſign of the value of . and when it is of the right ſort, it re- 
rome this value in ſuch a manner, that as to the effects produced 

y it, there is not the leaſt difference. 

In the ſame manner, as money is the ſign and repreſentative of 
a thing, every thing is a fign and repreſentave of money; and the 
Rate is in a proſperous condition, when, on the one hand, money 
perfectly repreſents all things; and, on the other, all things per- 
feMly repreſent money, and are reciprocally the fign of each 
other; that is, when they have ſuch a relative value, that we may 
Have the one as ſoon as we have the other. This never happens in 


any other than a moderate government, nor does it always happen 


there: for example, if the Jaws favor the diſhoneſt debtor, his 
effects are no longer a repreſentative or ſign of money. With 


regard to a deſpotic government, it would be a prodigy, did things 


© bury (c) their ſpecie: 


there repreſent their 12 Tyranny and diſtruſt make every one 
things are not there then the repreſentauve 

money. | 
Legiſlators have ſometimes had the art, not only to make things, 

in their own nature, the repreſentative of ſpecie, but to convert 
them even into ſpecie, like the current coin, Cæſar, when he was 
(4) dictator, permitted debtors to give their lands in payment to 
their creditors, at the price they were worth before the civil war. 
(e) Tiberius ordered, that thoſe who deſired ſpecie ſhould have it 


from the public treaſury, on binding over their land to double 


* 


the value. Under Cæſar, the lands were the money which paid 


all debts: under Tiberius, ten thouſand ſeſterces in land became 


as current money, equal to five thouſand ſeſterces in ſilver. 
The magna charta of England provides againſt the ſeizing the 
lands or revenues of a debtor, when his moveable or perſonal goods 


are ſufficient to pay, and he is willing to give them up to his credi- 


tors: thus all the goods of an Englithman repreſented money. 
The laws of the Germans conſtituted money, a fſatisfattion for 


the injuries that were committed, and for the ſufferings due to 


guilt. But as there was but very little ſpecie in the country, they 
again conſtituted this money to be paid in goods or chattels. This 
we find appointed in a Saxon Jaw, with certain regulations ſuitable 
to the eaſe and convenience of the ſeveral ranks of people. At 
firſt (7) the law declared the value of a ſou in cattle; the ſou of 
two tremiles anſwered to an ox of twelve months, or to an ewe with 
ker lamb; that of three tremiſes was worth an ox of ſixteen months. 


(b) Herodotus, in Clio, tells us, for the father of a family to have a 
that the Lydians found out the art of treaſure concealed in the earth. Hip. 
coiniag money; the Greeks Jearnt it 7. the Kingdom of Algiers, by Logier de 
from them z the Athenian coin had Taſſs. 
the imprethon of their ancient ox. I 65 Cæſar on the Civil War, book 3. 
Have ſeen one of thoſe pieces in the (e) Tacitus, lib. 6. | 
Earl of Pembroke's cabinet. J) The Laws of the Saxons, chap. 
() Itisanaveient cuſiom in Algiers, 43. Sen 


With 
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With theſe people money became cattle, goods, and merchandize;z 


and theſe again became money. 
Money 1s not only a gn of things; it is alſo a ſign and repreſen- 
tative of money, as we ſhall ſee in the chapter on exchange. 


* 


_ Cray. III. Of ideal Money. 


T HERE is both real and ideal money. Civilized nations ge- 

nerally make uſe of ideal money only, becauſe*they have con- 
verted their real money into ideal. At firſt, their real money was 
ſome metal of a certain weight and ſtandard: but ſoon diſhoneſty 
or want made them retrench a part of a metal from every piece of 
money, to which they left the ſame name; for example, from a 
livre at a pound weight they took half the filver, and ſtill continued 
to call it a livre; the piece which was the twentieth part of a pound 
of ſilver, they continued to call a ſou, though it is no more the 
twentieth part of this pound of filver. By this method the livre 
is an ideal livre, and the ſou an ideal ſou. Thus of the other ſub- 
diviſions; and fo far may this be carried, that what we call a livre, 
ſhall be only a ſmall part of the original livre or pound, which ren- 
ders it ſtill more ideal. It may even happen, that we have no 
piece of money of the preciſe value of a livre, nor any piece 
exactly with a ſou: then the livre and the ſou will be purely ideal. 
They may give to any piece of money the denomination of as 
many livres and as many ſous as they pleaſe, the variation may be 
continual ; becauſe it is as eaſy to give another name to a thing, as 
it is difficult to change the thing itſelf. , 

To take away the ſource of this abnſe, it would be an excellent 
law for all countries, who are deſirous of making commerce flou- 
Triſh, to ordain, that none but real money ſhould be current; and, 
to prevent any methods from being taken, to render it ideal. 

Nothing ought to be ſo exempt from variation, as that which 
15 the common meaſure of all. zh 

Trade is in its own nature extremely uncertain: and it is a great 
evil to add a new uncertainty to that which is founded on the- 
nature of the thing. . £ | 


Cnar. IV. Of the Quantity of Gold and Silver. 


WII LE civilized nations are the miſtreſſes of the world, 

gold and filver, whether they draw it from amongſt them- 
ſelves, or fetch it from the mines, muſt increaſe every day. On 
the contrary, it diminiſhes, when barbarous nations prevail. We 
know how great was the ſcarcity of theſe metals, when the Gothe 
and Vandals on the one fide, and on the other the Saracens and 
Tartars, broke in like a torrent on the civilized world. 


Cuar, V. The fame Subje® continued. 


T HE bullion drawn from the American mines, imparted into 

Europe, and from thence ſent to the Eaſt, has greatly pro- 
moted the ety of the European nations; for it is a mer 
chandize which Europe receives in exchange from — 
EY 8 * nien 
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which ſhe ſends in exchange to the Indies. A prodigious quantity 
of gold and filver is therefore an advantage, when we conſider 
theſe metals as a merchandize : but it is otherwiſe, when we con- 
fider them as a fign; becauſe their abundance gives an allay to 
their quality as a'fign, which is chiefly founded on their ſcarcity. 

Before the firſt Punic war, copper was to filver as (g) 960 to 
1 (hb); it is at preſent nearly as 73 and a half to 1. When the 

roportion ſhall be as it was formerly, ſilver will better perform 
its office as a ſign. 


C HAP, VI. The Reaſon why Intereſt was lowed one half after 
* the Congueſt of the Iudies. | 


(GARCILASSO informs us (i), that in Spain, after the conqueſt 

of the Indies, the intereſt, which was at ten fer cert. fell to 
five. This was a neceſſary conſequence, A great quantity of 
ſpecie being all of a ſudden brought into Europe, much fewer 
perſons had need of money. The price of all things increaſed, 
while the value of money diminiſhed; the proportion was then 
broken, and all the old debts were diſcharged. We may recollect 
the time of the Syſtem (4) ; when every thing was at a high 
price, except ſpecie. Thoſe who had money after the conqueſt of 
the Indies, were obliged to lower the price or hire of their mer- 
chandize ; that is, in other words, their intereſt. 

From this time they were unable to bring intereſt to its ancient 
ſtandard, becauſe the quantity of (pecie brought to Europe has 
been annually increaſing. Beſides, as the public funds of ſome 
ſtates, founded on riches procured by commerce, gave but a very 
ſmall intereſt, it became neceſſary for the contracts of individuals 
to be regulated by theſe. In ſhort, the courſe of exchange having 
rendered the conveying of ſpecie from one country to another re- 
markably eaſy, money cannot be ſcarce in a place where they may 
be ſo readily ſupplied with it, by thoſe who have it in plenty. 


Car. VII. How the Price of Things is fixt in the Variation of 
the Sign of Riches. 


M ONE M is the price of merchandizes or manufactures. But 
how ſhall we fix this price? or, in other words, by what 
piece of money 1s every thing to be repreſented ? 

If we compare the maſs of gold and ſilver in the whole world 
with the quantity of merchandizes therein contained, it is certain 
that every commodity or merchandize in particular may be com- 

red to a certain portion of the entire maſs of gold and ſilver. 
As the total of the one is to the total of the other, ſo part of the one 
will be to part of the other. Let us ſuppoſe, that there is only one 
commodity or merchandize in the world, or only one to be pur- 
chaſed, and that this is diviſible like money: a part of this merchan- 
dize will anſwer to a part of the maſs of gold and ſilver; the half 


(e) See chap. 12. of this book. (3) Hig. of the Civil Wars of the 
(&) Suppoſing a mark or eight ounces Spaniards in the Weſt-Indies. 
of ſilyer to be worth forty-nine livres, (+) In France, Mr. Law's project was 


of 


"and ceprer tw2oty ſols fer pound. called by this name. 


1 


„ 


ener. VIII, Tur SPIRIT or LAWS, 287 


of the total of the one, to the half of the total of the other; the 
tenth, the hundredth, the thouſandth part of the one, to the tenth, 
the hundredth, the thouſandth part of the other. But as that which 
conſtitutes property amongſt mankind is not all at once in trade 
and as the metals or money, which are the fign of property, are 
not all in trade at the ſame time; the price is ᷣxed in the compound 
ratio of the total of things with the total of figns, and that of the 
total of things in trade with the total of ſigns in trade alſo: and 
as the things which are not in trade to-day may be in trade to- 
morrow, and the ſigns not now in trade may enter into trade at 
the ſame time, the eſtabliſhment of the price of things funda- 
mentally depends on the proportion of the total of things to the 
total of ſigns. | 

Thus the prince or the magiſtrate can no more aſcertain the value 
of merchandizes, than he can eſtabliſh by a decree, that the relation 
1 has to 10 is equal to that of 1 to 20. Julian's (/) lowering the 
py of proviſions at Antioch, was the cauſe of a molt terrible 

mine. 


* 


Caay. VIII. The ane Subject continued. 


T H E negroes on the coaſt of Africa have a ſign of value with - 

out money. It is a fign merly ideal, founded on the degree 
of eſteem which they fix in their minds for every merchandize, in 
proportion to the need they have of it. A certain commodity or 
merchandize is worth three macoutes ; another, fix macoutes; ano- 
ther, ten macoutes ; that is, as if they ſaid fimply three, fix, and 
ten. The price is formed by a compariſon of all merchandizes 
with each other. They have therefore no particular money; but 
each kind of merchandize is money to the other. 

Let us for a moment transfer to ourſelves this 'manner of valuing 
things, and join it with ours : all the merchandizes and goods in 
the world, or elſe all the merchandizes or manufaQures of a ſtate, 
particularly conſidered as ſeparate from all others, would be worth 
a certain number of macoutes; and, dividing the money of this 
ſtate into as many parts as there are macoutes, one part of this 
diviſion of money will be the ſign of a macoute. 

If we ſuppoſe the quantity of ſpecie in a ſtate doubled, it will he 
neceſſary to double the ſpecie in the macoute; but if, in doubling 
the ſpecie, you double allo the macoute, the proportion will remain 
the ſame as before the doubling of either. 

If fince the diſcovery of the Indies, gold and ſilver have increaſed 
in Europe in the proportion of 1 to 20, the price of proviſions and 
merchandizes muſt have been enhanced in proportion of 1 to 20, 
But if, on the other hand, the number of merchandizes has in- 
creaſed as 1 to 2, it neceſſarily follows, that the price of theſe mer- 
chandizes and proviſions, having been raiſed in proportion of 1 to 
20, and fallen in proportion of 1 to 2, it neceſſarily follows, I ſay, 
that the proportion is only as 1 to 10. | 

The quantity of goods and merchandizes increaſes by an 
augmentation of commerce, the augmentation of commerce by an 
augmentation of the ſpecie which ſucceſſively arrives, and by new 


(1) Hiftory of the Church, by Socrates, lib. 4. 
communi. 


9 ; 


HA wes £ 
a. — A 

4 1 . $ 

- ** * 
& x 4 7 i 

7 4 2 
16 * 
— * . 
* 


as Tas SPIRIT or LAWS. Boox XXt1. 


communications with freſh-diſcovered countries and ſeas, which 
furniſh-us with new commodities and new merchandizes, 


4+ 


B ESIDES the poſitive plenty and ſcarcity of gold and ſilver, 
D there is ſtill a relative abundance and a relative ſcarcity of one 
. bf theſe metals compared to the other. | 

© 7 The avaricious hoard up theirggold and filver, for as they do not 
= care to ſpend, they are fond of ſigns that are not ſubjet to decay. 
They prefer gold to filver, becauſe as they are always afraid of 
EF  __ loling, they can beſt conceal that which takes up the leaſt room. 
"3 Gold therefore diſappears when there is plenty of ſilver, by reaſon 

1 that every has ſome to conceal; it appears again when ſilver 
| is ſcarce, becauſe they are obliged to draw it from its con- 

finement., ,X 4 ' " 

It is then a rule: that gold is common when ſilver is ſcarce, 
and gold is ſcarce when ſilver is common. This lets us ſee the 
difference between their relative and their real abundance and 

* ſcarcity : of which I ſhall preſently ſpeak more at large. 
48 


Cn, IX. O the relative Scarcity of Gold and Silver. 


o 


"wa, 


'Cuay. Xx. Of Exchange. 


HE relative abundance and ſcarcity of ſpecie in different 
| countries, forms what is called the courſe of exchange. 
4 Exchange is a fixing of the actual and momentary value of 
* | Money. 3 i k 
1 1 Silver, as a metal, has value like all other merchandizes, and an 
2 additional value as it is capable of becoming the fign of other 
=. _ merchandizes.. If it were no more than a mere merchandize, it 
would leſe much of its value. e A 
| "Silver, as money, has a value, which the prince in ſome reſpe&ts 
. can fix, and in others he cannot. l "ule 
| 1. The prince eſtabliſhes a _—_ between a quantity of 
filver-as metal, and che ſame quantity as money. 2. He fixes the 
proportion between the ſeveral metals made uſe of as money. 
3. He eſtabliſhes the weight and ftandard of every piece of money. 
In fine, 4. he gives to every piece that ideal value, of which T. 
have ſpoken. I ſhall call the value of money in theſe four reſpects 
its paſetive value, becauſe it may be fixed by law. 
I The coin of every ſtate has, beſides this, a relative value, as it is 
| _ "compared with the money of other countries. This relative value 
is eſtabliſhed by the exchange; and greatly depends on its poſitive 
value. It is fixed by the general opinion of the merchants, never 
by the decrees' of the prince; becauſe it is ſubject to inceſſant 
yariations, and-depends on a thouſand accidents. 
The ſeveral nations, in fixing this relative value, are chiefly 
guided by that which has the greateſt quantity of ſpecie. If the 
> as much ſpecie as all the others together, it is then moſt proper 
for the other to regulate theirs by her ſtandard ; and the regulation 
between all the others will pretty nearly agree with the regulation 
made with this principal nation. | . | x 
5 i | | n 
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In the actual ſtate of the globe (7), Holland is the nation we are 


2 of. Let us examine the courſe of exchange with relation 
to her. | 


They have in Holland a piece of many called a florin, worth 


twenty ſous, or forty half-ſous or gros. But, to render our ideas 
as ſimple as poſſible, let us . that they have not any ſuch 
iece of money in Holland as a florin, and that they have no other 
— the gros: a man who ſhould have a thouſand florins, ſnould 
have forty thouſand gros; and ſo of the reſt. Now the exchange 
with Holland is determined by our knowing how many gros eve 
piece of money in other conntries is worth; and as the Frenc 
commonly reckon by a crown of three livres, the exchange makes 
it neceſſary for them to know how many gros are contained in a 
crown of three livres. If the courſe of exchange is at fifty-four, 
a crown of three livres will be worth fifty-four gros: if it is at 
fixty, it will be worth fixty gros. If filver is ſcarce in France, a 
crown of three livres will be worth more gros; if plentiful, it wall 
be worth leſs. 

This ſcarcity or plenty, from whence reſults the mutability of the 
courſe of exchange, is not the real, but a relative ſcarcity or 8 
For example; when France has greater occaſion for funds in Hol- 
land, than the Dutch of having funds in France, ſpecie is ſaid to be 
common in France, and ſcarce in Holland; and vice verſa. 

Let us ſuppoſe that the courſe of exchange with Holland is at 
fifty- four. France and Holland compoſed only one city, they 
would act as we do when we give change for a crown: the French- 
man would take three livres out of his pocket, and the Dutchman 
fiftyr four gros from his. But as there is ſome diſtance between 
Paris and Amſterdam, it is neceſſary that he, who for a crown of 
three livres gives me fifty-four gros, which he has in Holland, 
ſhould give me a bill of exchange for fifty-four gros payable in 
Holland. The fifty-four gros is not the thing in queſtion; but a 
bill for that ſum, Thus, in order to judge of the (a) ſcarcity or 
plenty of ſpecie, we muſt know if there are in France more bills of 
fifty- four gros drawn upon Holland, than there are crowns drawn 
upon France. If there are more bills from Holland, than there are 
from Prance, ſpecie is ſcarce in France, and common in Holland ; 
it then becomes neceſſary that the exchange ſhould riſe, and that 
they give for my crown more than fifty-four gros; otherwiſe I will 
not my with it; and vice verſa. 

Thus the various turns in the courſe of exchange form an 
account of debtor and creditor, which muſt be frequently ſettled ; 
and which the ſtate in debt can no more diſcharge by exchange, 
— an individual can pay a debt by giving change for a piece of 

ver. | 

We will.ſuppoſe that there are but three ſtates in the world, 
France, Spain, and Holland ; that ſeveral individuals in Spain are 
indebted to France to the value of one hundred thouſand marks of 


-(m) The Dutch regulate the exchange (=) There is much ſpecie in a place, 
for almoſt all Europe, by a kind of de- when there is more ſpecie than paperz 
termination amongſt themſelves, in a there is little, when there is more paper 


manner moſt: agreeable to their own than ſpecies. 
intereſts, 


U filver; 


- 
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ſilver; and that ſeveral individuals of France ewe in Spain one 
hundred and ten thouſand marks: now, if ſome circumſtance both 
in Spain and France ſhould cauſe each to withdraw his. ſpecie, 
what will then be the courſe of exchange? Theſe: two nations will 
"reciptocally acquit each other of an hundred thouſand marks; but 
France will {till owe ten thouſand marks in Spain, and the Spaniards 
will ill have bills upon France, to the value of ten thouſand marks; 
© while France will have none at all upon Spain. f 

But if Holland was in a contrary ſituation with. reſpe& to France, 
and in order to balance the account muſt pay her ten thouſand 
marks, the French would have two ways of paying the Spaniards ; 
either by giving their creditors in Spain bills for ten thouſand 
marks upon their debtors in Holland, or elſe by ſending ſpecie to 


the value ten thouſand marks to Spain. 5 
has oocaſion to remit a 


From hence it follows, that when aMate 

fam of money into another country, it is indifferent, in the nature 
of the thing, whether ſpecie be conveyed thither, or they take bills 
of exchange. The advantage or diſadvantage of theſe two methods 
ſolely depends on actual circumſtances. We muſt enquire which 
will yield moſt gros in Holland, money carried thither in ſpecie, or 
"A bill upol Holland for the like ſum (5). camo +0 
When money of the ſame ſtandard and weight in France yields 
money of the ſame ſtandard and weight in Holland, we ſay chat 
the exchange is at par. In the actual ſtate of ſpecie (p), the par 
is nearly at fifty-four gros to the crown. When the exchange is 
ox thy fifty-four gros, we ſay it is high: when beneath, we ſay 
it is low. N | 131 b 
In order to know the loſs and gain of a ſtate, in a particular 
* fitvation of exchange, it muſt be conſidered as debtor and creditor, 
as buyer and ſeller. When the exchange is below, par, it loſes as a 
-debtor, and gains as a creditor ; it loſes as a buyer, and gains as a 
ſeller. It is obvious it loſes as debtor; ſuppoſe,” for example, 
France owes Holland a certain number of gros, the fewer-pros 
there are in a crown, the more crowns ſhe has to pay. On the 
contrary, if France is creditor for a certain number of gros, the 
leſs number of gros there are in a crown, the more crowns ſhe will 
yeccive. The ſtate loſes alſo as yy ; for, there muſt be the ſame 
number of gros to purchaſe the ſame quantity of merchandizes; 


and while the change is low, every French crown is worth fewer 


gros. For the ſame reaſon the ſtate gains as a ſeller: I ſell my 
merchandize in Holland for a certain number of gros; I receive 
then more crowns in France, when for every fifty gros I receive a 
crown, than I ſhould do if I received only the ſame crown for every 
fifty-four. The contrary to this takes place in the other ſtate, If 
the Dutch are indebted a certain number of crowns to France, they 
will gain; if this money is owing to them, they will loſe; if they 
ſell, Fey loſe; and if they buy, they gain. . ? 
It is proper to purſue this ſomething. farther. When the ex- 
change is below par; for example, if it be at fifty inſtead of fifty- 
four, it ſhould follow, that France, on ſending bills of exchange to 
Holland for fifty-four thouſand crowns, could buy merchandizes 


(s) With the expenceo/bf carriagy and infurapce dedediedee. 
(p) Ia 1744. e. 


only 
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only to the value of fifty thouſand ; and that, on the other hand, the 
Datch ſending the value of fifty thouſand crowns to France, might 


buy fifty-four thouſand, which makes a difference of ; that is, a 
loſs to France of more than 8 ſo that France would be obliged to 
pe 


ſend to Holland 3 more in ſpecie or merchandize, than ſhe would 
do was the exchange at par. And as the. miſchief muſt N 
increaſe, becauſe a debt of this kind would bring the exchange ſti 
lower, France would in the end be ruined. It ſeems, I ſay, as if 
this ſhould certainly follow; and yet it does not, becauſe of the 
principle which I have (2), elſewhere eſtabliſhed ; which is, that 
ſtates conſtantly lean towards a balance, in order to preſerve their 
independency. Thus they borrow only in proportion to their ability 
to pay, and meaſure their buying by what they ſell: and taking the 
example from above, if the exchange falls in | rance from fifty- four 
to fifty, the Dutch who buy merchandizes in France to the value of 
a thouſand crowns, for which they uſed to pay fifty- four thouſand 
ros, would now pay only fifty thouſand, if the French would con- 
ent to it. But the merchandize, of France will riſe inſenſibly, and 
the profit will be ſhared between the French and the Dutch; for 
when a merchant can gain, he eaſily ſhares his profit: there ariſes 
then a communication of profit between the French and the Dutch. 
In the ſame manner the French, who bought merchandizes of 
Holland for fifty-four thouſand gros, and who when the exchange 
was at fifty- four, paid for them a thouſand crowns, will be obliged 
to add 3 more in French crowns to buy the ſame merchandizes. 
But the French merchant, being ſenſible of the loſs he ſuffers, will 
take up leſs of the merchandize of Holland, 'The French and the 
Dutch merchant will then be both loſers, the ſtate will inſenſibly 
fall into a balance, and the lowering of the exchange will not be 
rr" with all thoſe inconveniencies which we had reaſon ta 

A' merchant may ſend his ſtock into a foreign country, when the 
exchange is below par, without injuring his fortune; becauſe, when 
it returns, he recovers what he had loſt: but a prince, who ſends 
only ſpecie into a foreign country, which never can return, is 
always a loſer. * A 
When the merchants have great dealings in any country, the 
exchange there infallibly riſes. This proceeds from their entering 
into many engagements, buying great quantities of merchandizes, 
and drawing upon foreign countries to pay for them. 

A prince may amaſs great wealth in his dominions, and yet 
ſpecie may be really ſcarce, and relatively common ; for inſtance, 
if this ſtate is indebted for many merchandizes to a foreign country. 
the exchange will be low, though ſpecie be ſcarce. | 

The exchange of all places conſtantly tends to a certain propor- 
tion, and that in the very nature of things. If the co 2 - 
change from Ireland to England is below par, and that of England 
to Holland is alſo under par, that of Ireland to Holland will be ſtill 
lower; that is, in the compound ratio of that of Ireland to England, 
and that of England to Holland; for a Dutch merchant, who can 
have his ſpecie indirectly from Ireland, by the way of England, will 
not chuſe to pay dearer, by having it in the direct way. This, 


(2) See book xx; chap, 21. 
U 2 I lay 
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1 ſay, ought naturally to be the caſe :. but, however, it is not exactly 
ſo; there are always circumſtances which vary theſe things; and 
the different profit of drawing by one place, or of drawing by 
another, conftitutes the particular art and dexterity of the bankers, 
which does not belong to the preſent ſubject. 
When a ſtate raiſes its ſpecie, for inſtance, when it gives the 
name of fix hvres, or two crowns, to what was before called three 
livres, or one crown, this new denomination, which adds nothing 
real to the crown, ought not to procure a ſingle gros more by the 
exchange, We ought only to have for the two new crowns, the 
fame number of gros which we before received for the old one. If 
this does nqt happen, it muft not be imputed as an effect of the 
regulation itſelf ; but to the novelty and ſuddenneſs of the affair. 
The exchange adheres to what is already eſtabliſhed, and is net 
altered till after a certain time. | 
When a ſlate, inſtead of only railing the fpecie by a law, calls it 
in, in order to diminiſh its ſize, it frequently happens, that during 
the time taken up in paſſing again through the mint, there are two 
kinds of money; the large, which is the old, and the ſmall, which 
is the new; and as the large is cried down, as not to be received 
as money, and bills of exchange muſt confequently be paid in the 
new, one would imagine then, that the exchange ſhould be regu- 
hted by the new. If, for example, in France the ancient crown 
of three livres, being worth in Holland ſixty gros, was reduced one 
half, the new crown ought to be valued only at thirty. On the 
other hand, it ſeems as if the exchange ought to be regulated by 
the old coin; becauſe the banker who has ſpecie, and receives bills, 
is obliged to carry the old coin to the mint, in order to change it 
for the new; by which he muſt be a loſer. The exchange then 
ought to be fixed between the value of the old coin, and that of the 
new. The value of the old is decreaſed, if we may call it ſo, both 
becauſe there is already ſome of the new in trade, and becauſe the 
bankers cannot keep up to the rigour of the law ; having an intereſt 
in letting looſe the old coin from their cheſts, and being ſometimes 
obliged to make payments with it. Again, the value of the new 
ſpecie muſt riſe ; becauſe the banker having this, finds himſelf in a 
N — in which, as we ſhall immediately prove, he will reap 
t advantage by procuring the old. The exchange ſhould then 
fixed, as I have already ſaid, between the new and the old coin. 
For then the bankers find it their intereſt to ſend the old out of the 
kingdom ; becauſe by thts method they procure the ſame advantage 
as they could receive from a * exchange of the old ſpecie, 
that is, a great many gros in Holland; and in return, a regular ex- 
change a fte lower, between the old and the new ſpecie, which 
would bring many crowns to France. | | 
Suppoſe that three livres of the old coin yield by the actual ex- 
change forty-five gros, and that by ſending this ſame crown to 
Holland, they receive fixty ; but with a bill of forty-five gros, they 
procure a crown of three livres in France, which being ſent in the 
old ſpecie to Holland, till yields fixty gros: thus all the old ſpecie 
would be ſent out of the kingdom, and the bankers would run away 
with the whole profit. 
To remedy this, new meaſures muſt be taken. The ſtate, which 
| evined the new ſpecie, would itſelf be obliged to ſend great quamicies 
| | 0 
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of the old to the nation which regulates the exchange, and by 
taus gaining credit there, raiſe the exchange pretty nearly to as 
many gros for a crown of three livres out of the country. I fay, 
to nearly the ſame ; for while the profits are ſmall, the bankers wall 
not be tempted to ſend it abroad, becauſe of the expence of 
carriage, and the danger of confiſcation. | 

It is fit that we ſhould give a very clear idea of this. Mr. Ber- 
nard, or any other banker employed by the ſtate, propoſes bills 
upon Holland, and gives them at one, two, or three gros higher 
than the actual exchange; he has made a proviſion in a foreign 
country, by means of the old ſpecie which he has continually been 
ſending thither; and thus he has raiſed the exchange to the point 
we have juſt mentioned. In the mean time, by diſpoſing of his bills, 
he ſeizes on all the new ſpecie, and obliges the other bankers, who 
have payments to make, to carry their old ſpecie to the mint; and, 
as he inſenſibly obtains all the ſpecie, he obliges the other bankers 
to give him bills of exchange at a very high price. By theſe 
means, his profit, in the end, compenſates, in a great meaſure, for 
the loſs he ſuffered at the beginning. 

It is evident, that during theſe tranſactions, the ſtate muſt be in 
a dangerous criſis. Specie muſt become extremely ſcarce; 1. be- 
cauſe rguch the greateſt part is cried down; 2. becauſe a part will 
be ſent into foreign countries; 3. becauſe every one will lay it up, 
as not being willing to give that profit to the prince, which he 
hopes to receive himſelf, It is dangerous to do it ſlowly; and 
dangerous alſo to do it in too much haſte. If the ſuppoſed gain be 
immoderate, the inconveniencies increaſe in proportion. 

We ſee, from what has been already faid, that when the exchange 
is lower than the ſpecie, a profit may be made by ſending it abroad ; 
for the ſame reaſon, when it is higher than the ſpecie, there is profit 
in cauſing it to return. 5 

But there is a caſe in which profit may be made by ſending the 
ſpecie out of the kingdom, when the exchange is at par; that is, 
by ſending it into a foreign country to be coined over again. When 
it returns, an advantage may be made of it, whether it be circulated 
in the country, or paid for foreign bills. 

If a company has been erected in a ſtate with a prodigious ſtock, 
and this ſtock has in a few months been raiſed twenty or twenty - 
five times above the original purchaſe; if, again, the ſame ſtate 
eſtabliſhed a bank, whoſe bills were to perform the office of ſpecie, 
while the numerary value of theſe bills was prodigious, in order to 
anſwer to the numerary value of the ftocks, (this is Mr. Law's 
Syſtem;) it would follow, from the nature of things, that theſe 
ſtocks and theſe bills would vaniſh in the ſame manner as they 
aroſe. Stocks cannot ſuddenly be raiſed twenty or twenty-five 
times above their original value, without giving a number of people 
the means of procuring immenſe riches in paper: every one would 
endeavour to ſecure his fortune; and as the exchange offers the 
moſt eaſy way of removing it from home, or conveying it whither 
one pleaſes, people would inceſſantly remit a part of their effects to 
the nation that regulates the exchange. A project for making 
continual remittances into a foreign country, mult lower the ex- 
change. Let us ſuppoſe, that at the time of the Syfem, in propor- 


tion to the ſtandard and weight of the filver coin, the exchange was 
U ; fixed 


* 
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fixed at forty gros to the crown; when à vaſt quantity of paper 

became money, they were unwilling to give more than thirty-nine 

gros for a crown, and afterwards thirty-eight, thirty-ſeven, &c, 
his proceeded ſo far, that after a while they would give but eight 
ros; and at laſt there was no exchange at all, 

The exchange ought in this caſe to have regulated the proportion 
between the ſpecie and the paper of France. I ſuppoſe, that by the 
weight and ſtandard of the filver, the crown of three livres in filver 
was worth forty gros, and that the exchange being made in paper, 
the crown of three livres in paper was worth only eight gros, the 
difference was four- fifths. Tha crown of three livres in 
was then worth four-fifths leſs than the crown of three livres in 
ſilver. 


** 


Car. X . Of the E tbe Romans with reſpect to 


H OW. great ſoever the exertion of authority had been in our 

times, with reſpect to the ſpecie of France during the admini- 
ſtration of two ſucceſſive miniſters, ſtill it was vaſtly exceeded by 
the Romans; not at the time when corruption had crept into their 
republie, nor when they were in a ſtate of anarchy ; but when they 
were, as much by their wiſdom as their courage, in the fulf vigour 
of the conſtitution, after e conquered the cities of Italy, and 
at the very time that they diſputed for empire with the Car- 

| ae 

And here I am pleaſed that I have an opportunity of examining 
more cloſely into this matter, that no example may be taken from 
what can never juſtly be called one. 

In the firſt Punic war the (r) as, which ought to be twelve 
ounces of eopper, weighed only two, and in the ſecond it was no 
more than one. This retrenchment anſwers to what we now call 
the raiſing of coin. To take half the ſilver from a crown of fix 
livres, in order to make two crowns, or to raiſe it to the value of 
twelve livres, is preciſely the ſame thing. 

They have left us no monument of the manner in which the 
Romans conducted this affair in the firſt Punic war; but what they 
did in the ſecond, is a proof of the moſt conſummate wiſdom. The 
republic found herſelf under an impoſſibility of paying her debts : 
the as weighed two ounces of copper, and the denarius, valued at 
ten aſes, weighed twenty ounces of copper. The republic being 
willing to gain half on her creditors, made the as (5) of an ounce 
of copper, and by this means paid the value of a denarius with ten 
ounces, This proceeding muſt give a great ſhock to the ſtate ; 
, they were obliged therefore to break the torce of it, as well as they 

Could. It was in itſelf unjuſt, and it was neceſſary to render it as 
little ſo as poſſible, They had in view the deliverance of the re- 
public, with reſpe& to the citizens; they were not therefore obliged 
to direct their view to the deliverance of the citizens, with reſpect 

each other. This made a ſecond ſtep neceſſary. It was ordained, 
F that the denarius, which hitherto contained but ten aſes, ſhould 


PF, 


| (r) Pliny's Natural Hiſtory, iib. 33. art. 13. 
0 — Pory, ib. 33. art. 13 


contain 
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contain ſixteen. The reſult of this double operation was, that while 
the creditors of the republic loſt one half (7), thoſe of individuals 
loſt only a fifth (2); the price of merchandizes was increaſed only 
a fifth; the real change of the money was only a fifth. The other 
conſequenees are obvious. | 

The Romans then conducted themſelves with greater prudence 
than we, who in our tranſactions involved both the public treaſure, 
and the fortunes of individuals. But this is not all; their affair 
was carried on amidſt more favourable circumſtances than ours, 


Cray. XII. 7. be Circumſtances in which the Romans changed the 
Value of their Specie. 


T HERE was formerly very little gold and filver in Italy. 

This country has few or no mines of gold or filver, When 
Rome was taken by the Gauls, they found only a thouſand () 
weight of gold. And yet the Romans had ſacked many powerful 
cities, and brought home their wealth. For a long time they made 
uſe of none but copper money; and it was not till after the peace 
with Pyrrhus, that they had filver enough to coin (x) money: they 
made denari of this metal of the value of ten aſes (5), or ten 
pounds of copper. At that time the proportion of filver was to that 
of copper, as 1 to 950. For as the Roman denarius was valued at 
ten aſes, or ten pounds of copper, it was worth one hundred and 
twenty ounces of copper; and as the ſame derarius was valued only 
at one-eighth of an ounce of filver (z), this produced the above 
proportion. 

When Rome became miſtreſs of that part of Italy which 1s 
neareſt to Greece and Sicily, by degrees ſhe found herſelf between 
two rich nations, the Greeks and the Carthaginians. Silver in- 
creaſed at Rome; and as the proportion of 1 to 960 between ſilver 
and copper could be no longer ſupported, ſhe made ſeveral regula- 
tions with reſpect to money, which to us are unknown. However, 
at the beginning of the ſecond Punic war, the (a) Roman denarius 
was worth no more than twenty ounces cf copper; and thus the 
proportion between filver and copper was no longer but as 1 to 
160. The reduction was very conſiderable, fince the republic 
gained five-ſixths upon all copper money. But ſhe did only what 
was neceſſary in the nature of things, by eſtabliſhing the proportion 
between the metals made uſe of as money. 

The peace which terminated the firſt Punic war, left the Romans 
maſters of Sicily. They ſoon entered Sardinia; afterwards they 
began to know Spain; and thus the quantity of filver increaſed at 
Rome. They took meaſures to reduce the (5) denarius from 


() They received ten ounces of () Ibid. They firuck alfo, ſays 
copper for twenty. ; the ſame author, half "denarii, called 
(u) They received ſixteen ounces of quinarij z and quarters, called ſeſterces. 


copper for twenty. (z) An eighth, according to Budæus; 
(+) Pliny, lib. 33. art. 5. according to other authors, a ſeventh. 
(x) Freinſhemius, lib. 5. of the 2d (a) Pliny's Nat. Hiſt, lb. 33. art. 13. 
Decad. (5) Ibid. 
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twenty ounces to ſixteen, which had the effect of putting a nearer 
proportion between the ſilver and copper; thus the proportion, 
which was before as 1 to 160, was now made as 1 to 128. 

If we examine into the conduct of the Romans, we ſhall never 
find them ſo great as in chuſing a proper conjuncture for perform- 


”s 


ing any extraordinary operation. 


Cray, XIII. Proceedings with reſbec to Money in the Time of the 
Emperors. 


N the changes made in the ſpecie during the time of the re- 

public, they proceeded by diminiſhing it: the ſtate repoſed in 
the people the knowledge in its wants; and did not pretend to 
deceive them. Under the emperors, they proceeded G way of 
allay. Theſe princes, reduced to deſpair even by their liberalities, 
found themſelves obliged to degrade the ſpecie; an indirect method, 
which diminiſhed the evil, without ſeeming to touch it, They with- 
held a part of the gift, and yet concealed the hand that did it; and, 
without ſpeaking of the diminution of the pay, or of the gratuity, 
it was found diminiſhed. 25 

We even ſtill ſee (c) in cabinets a kind of medals which are 
called plated; and are only pieces of copper covered with a thin 
plate of ſilver. This money is mentioned in a fragment of the 77th 

k of Dio (4). | 
Didius Julian firſt began to debaſe it. We find that the coin 
of (e) Caracalla had an allay of more than half; that of Alexander 
Severus (/) of two thirds: the debafing till increaſed, till under 
Gallienus (g) nothing was to be ſeen but copper ſilvered over. 

It is evident, that ſuch violent proceedings could not take place 
in the preſent age; a prince might deceive himſelf, but he could 
deceive no body elſe. The exchange has taught the banker to draw 
a compariſon between all the money in the world, and to eſtabliſh 
its juſt value. The ſtandard of money can be no longer a ſecret. 
Were the prince to begin to allay his filver, every body elſe would 
continue it, and do it for him; the ſpecie of the true ſtandard would 

abroad firſt, and nothing would be ſent back but baſe metal. If, 
Fike the Roman emperors, he debaſed the ſilver, without debaſing 
the gold, the gold would ſuddenly diſappear, and he would be 
reduced to his bad filver. The exchange, as I haye faid in the 
preceding book (5), has deprived princes of the opportunity of 
ſhewing great exertions of authority, or at leaſt has rendered them 
ine ffectu | 


(e) See Father Joubert's Science of of July, on a diſcovery of fifty thouſand 
Medals, Paris edit. Ie 1739+ page 59. 4 medals. wad | 


- 


(4) Extract of Virtues and Vices. (J) Ibid. 
(e) See Savotte, part 2. chap. 12. 6 Ibid, 
0 Chap. 16. 


and Le Journal des Savant of the 2Ith 
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Cray. XIV. How the Exchange is a Confiraint on deſpotic 
2H | * Power., | * 
Mus COVY would have deſcended from its deſpotic power, 

but could not. The eſtabliſhment of commerce depended on 
that of the exchange, and the tranſaQtions were inconſiſtent with all 
its laws, | 
In 1745, the Czarina made a law to expel the Jews, becauſe they 
remitted into foreign countries the ſpecie of thoſe who were baniſhed 
into Siberia, as well as that of the foreigners entertained in her 
ſervice. As all the ſubjects of the empire are ſlaves, they can 
neither go abroad themſelves, nor ſend away their effects without 
permiſſion, 'Fhe exchange which gives them the means of remit- 
ting their ſpecie from one country to another, is therefore entirely 
incompatible with the laws of Muſcovy. 7 
Commerce itſelf is inconſiſtent wich the Ruſſian laws. The 
ple are compoſed only of ſlaves employed in agriculture, and of 
— called eccleſiaſtics or gentlemen, who are the lords of thoſe 
ſlaves: there is then no body left for the third eſtate, which ought 
to be compoſed of mechanics and merchants. 


CAT. XV. The Pracbice of ſome Countries in Italy. 


T HEY have made laws in ſome part of Italy to prevent ſuhjects 
from ſelling their lands, in order to remove their ſpecie into 
foreign countries. "Theſe laws may be good, when the riches of a 
ſtate are ſo connected with the country itſelf, that there would be 
great difficulty in transferring them to another. But ſince, by the 
courſe of exchange, riches are in ſome degree independent on any 
particular ſtate, and fince they may with ſo much eaſe be conveyed 
from one country to another; that muſt be a bad law which will 
not permit perſons for their own intereſt to diſpoſe of their lands, 
while they can diſpoſe of their money. It is a bad law, becauſe it 
2 an advantage to moveable effects, in prejudice to the land; 

cauſe it deters ſtrangers from ſettling in the country; and, in 


ſhort, becauſe it may be eluded. 


CA. XVI. The Aſiftance a State may derive from Bankers. 


g HE bankers buſineſs is to change, not to lend money. If the 

prince makes uſe of them to exchange his ſpecie, as he never 
does it but in great affairs, the leaſt profit he can give for the 
remittance, becomes confiderable ; and it they demand large profits, 
we may be certain that there is a fault in the adminiſtraton. On 
the contrary, when they are employed to advance ſpecie, their art 
conſiſts in procuring the greateſt profit for the uſe of it, without 
being liable to be charged with uſury. 


Cray, XVII. Of public Debts. 


80 ME have imagined, that it was for the advantage of a ſtate 
to be indebted to itſelf : they thought that this multiplied riches, 
by increaſing the circulation, 


Thoſe 


— 5 * 
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Thoſe who are of this opinion have, I believe, confounded a 
circulating. paper Which repreſents money, or à circulating paper 
which is nn of the profits that a __ has, or will make 
by commerce, with a paper which repreſents a debt. The two firſt 
are extremely advantageous" to the ſtate: the laſt can never be ſo; 
and all that we can expect from it is, that individuals. have a good 
ſecurity from the government for their money. But let us ſee the 
inconveniencies which reſult from it. 5 | 
1. If foreigners poſſeſs much paper which s a debt, 
=: +" = 096, rp; peeing the nation a conſiderable ſum for 

r 152 f 9 | : | ; 

. A nation that is thus perpetually in debt, ought to have the 


BOO, tak a 

* taxes raiſed for the payment of the intereſt of the 
bt, are a hurt to the manufactures, by raiſing the price of the 

artificers labour. . 

4 It takes the true revenue of the ſtate from thoſe who have 
activity and induſtry, to convey it to the indolent ; that is, it gives 
the conveniencies for labour to thoſe who do not labour, and clogs 
with difficulties the induſtrious artiſt, | 

Theſe are its inconveniencies : I know of no advantages. Ten 
- perſons have each a yearly income of a thouſand crowns, either in 

had or trade; this raiſes to the nation, at five per cent. a capital of 
two hundred thovſand crowns. If theſe ten perſons employed the 
half of their income, that is, five thouſand crowns, in paying the 
intereſt of an kundred thouſand crowns which they had borrowed of 
others, that would be only to the ftate, as two hundred thouſand 
crowns; that is, in. the language of the Algebraiſts, 200,000 
ctowns -— 100,000 crowns + loo, ooo crowns = 200,000. 

People are thrown perhaps into this error, by reflecting, that 
the paper which repreſents the debt of a nation is the ſign of 
riches; .for none but a rich ſtate can ſupport ſuch paper, without 
falling into decay. And if it does not fall, it is a proof that the 
{ate has other riches beſides. They ſay that it is not an evil, be- 
cauſe there are reſources againſt it; and that it is an advantage, 
$nce theſe reſources ſurpaſs the evil. 


Caray. XVIII. Of the Payment of public Debts. 


15 II. is neceſſary, that there ſhould be a proportion between the 

I ſtate as creditor, and the ſtate as debtor, The ſtate may be a 
creditor to infinity, but it can only be a debtor to a certain degree; 
and when it ſurpaſſes that degree, the title of creditor vaniſhes. 
If the credit of the ſtate has never received the leaſt blemiſh, it 
may do what has been fo happily practiſed in one of the king- 
doms (i) of Europe; that is, it may acquire a great quantity of 
ſpecie, and offer to reimburſe every individual, at leaſt if they will 
not reduce their intereſt. When the Rate borrows, the individuals 
fix the intereſt ; when it pays, the intereſt for the future is fixed by 
the ſtate, 

It is not ſufficient to reduce the intereſt : it is neceſſary to erect 
a finking fund from the advantage of the reduction, in order to 


(i) England, ih 
| pay 
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pay every year a part of che pital b A proceeding ſo happy, that 


its ſucceſs inereaſes every day. | | 
When the credit of the ſtate is not entire, there a new rea- 
ſon for endeavouring to form a ſinking fund, becauſe this fund 
being once eſtabliſhed, will ſoon procure the public confidence. 

1. If the ſtate is a republic, the goverament af Which is in its 
own nature conſiſtent with its entering into projects of a long gu- 
ration, the capital of the ſinking fund may be inconſiderable; but 
it is neceſſary in a monarchy for the capital to be, much greater. 

2. The regulations ought to be To ordered, that all the ſubjects 
of the ſtate may * the weight of the eſtabliſhment of theſe 
funds, becauſe they have all the weight of the eſtabliſhment of 
the debt; thus the creditor of the ſtate, by the ſums- he contri- 
butes, pays himſelf. . 

3. There are four claſſes of men, who pay the debts of the 
ſtate : the proprietors of the land, thoſe engaged in trade, the la- 
bourers and artificers, and, in fine, the annuitants either of the 
ſtate, or of private people. Of theſe four claſſes the lain a caſe 
of neceſſity, one would imagine, ought leaſt to be ſpared, becauſe 
it is a daf. entirely paſſive, while the ſtate is ſupported by the ac» 
tive vigour of the other three. But as it cannot be higher taxed, 
without deltroying the public confidence, of which the flate in 
general, and theſe three claſſes in particular, have the utmoſt need; 
as a breach in the public faith cannot be made on a certain number 
of ſubjects, without ſeeming to be made on all; as the claſs of cre- 
ditors is always the moſt expoſed to the projects of miniſters, and 
always in their eye, and under their immediate inſpection, the ſtate 
is obliged to give them a ſingular protection, that the part which 


is indebted may never have the leaſt advantage over that which is 
the creditor. 


a 


CHAT. XIX. Of lending upon Intereſt. 
QPECTE is the ſign of value. It is evident, that he who has oc- 


caſion for this figo, ought to pay for the uſe of it, as well as 
for every thing elſe that he has occalion for. All the difference is, 
that other things may be either hired or bought; whilſt” money, 
which is the price of things, can only be hired, and not bought (G). 

To lend money without intereſt, is certainly an action Jaudable 
and extremely good ; but it is obvious, that it is only a counſel 
of religion, and not a civil law. 

In order that trade may be ſucceſsfully carried on, it is neceſſary 
that a price be fixed on the uſe of ſpecie; but this ſhould be very 
inconſiderable. If it be too high, the merchant, who ſees that it 
will coſt him more in intereſt than he can gain by commerce, will 
undertake nothing; if there is no conſideration to be paid for the 
uſe of ſpecie, no body will lend it; and here too the merchant will 
undertake nothing. 

I am miſtaken, when I ſav no body will lend: the affairs of ſo- 
ciety will ever make it neceſſary. Uſury will be eſtabliſhed; 


but with all the diſorders with which it has been conſtantly at- 
tended, 


() We ſpeak not here of gold and flyer conſidered as a merchandize. 
The 
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The laws of Mahomet confound uſury with lending upon in- 
tereſt. Uſury increaſes in Mahometan countries, in proportion to 
the ſeverity of the prohibition. The lender indemnifies himſelf for 
he danger he undergoes of ſuffering the penalty. | 
In thoſe eaſtern countries, the greateſt part of the people are 
ſecure of nothing; there is hardly any proportion between the ac- 
tual poſſeſſion of a ſum, and the hope of receiving it again after 
having lent it: uſury then muſt be raiſed in proportion to the dan- 
ger of inſolvency. * | 


HE greatneſs of maritime uſury is founded on two things : 

the danger of the ſea, which makes it proper that thoſe who 

ſe their ſpecie, ſhould not do it without conſiderable advantage; 

and the eaſe with which the borrower, by the means of commerce, 

ſpeedily accompliſhes a variety of r affairs. But uſury, with 

reſpect to land- men, not being founded on either of theſe two rea- 

ſons, is either prohibited by the legiſlators, or, what is more rational, 
reduced to proper bounds. 


' Char. XXI. Of lending by Contra, and the State of Try 
among /t the Romans. 


Bums the loans made for the advantage of commerce, there 
is ſtill a kind of lending by a civil contract, from whence re- 
ſults intereſt or uſury. | 
As the people of Rome increaſed every day in power, the ma- 
4 ſought to inſinuate themſelves in their favour, by enacting 
uch laws as were moſt agreeable to them. They retrenched capi- 
tals; they firſt lowered, and at length prohibited intereſt; they 
took away the power of confining the debtor's body: in fine, the 
abolition of debts was contended for, whenever a tribune was diſ- 
poſed to render himſelf popular. . 
Theſe continual changes, whether made by the laws, or. by the 
ebiſcita, naturalized uſury at Rome : for the creditors ſeeing the 
people their debtor, their legiſlator, and their judge, had no longer 
any confidence in their agreements : the people, like a debtor who 
has loft his credit, could only tempt them to lend, by allowing an 
exorbitant intereſt; eſpecially as the laws _— a remedy to the 
evil only from time to time, while the complaints of the people were 
continual, and conſtantly intimidated the creditors. This was the 
cauſe that all honeſt means of borrowing and lending were abo- 
liſhed at Rome, and that the moſt monſtrous uſury eſtabliſhed (/ 
itſelf in that city, notwithſtanding the ſtrict prohibition and ſeverity 
of the law. This evil was a conſequence of the ſeverity of the 
laws againſt uſury, Laws exceſſively good are the ſource of ex- 
ceſſive evil. The borrower found himſelf under a neceſſity of 
paying for the intereſt of the money, and for the danger the cre- 


ditor underwent of ſuffering the penalty of the law. 


(/) Tacit. Annal. lib. 6. 


3 f CMA. 


Cray. XXII. Tun SPIRIT or LAWS. 30 


Char. XXII. The ſame Subject continued. 


T* primitive Romans had not any laws to regulate the rate of 
uſury (n). In the conteſts which aroſe on this ſubje& be- 
tween the plebeians and the patricians, even in the (a) ſedition on the 
Mons ſacer, nothing was alledged, on the one hand, but juſtice; and 
on the other, but the ſeverity of contracts. 

They then only followed private agreements; which, I believe, 
were moſt commonly at twelve per cent. per annum. My reaſon 
is, that in the (o) ancient * of the Romans, intereſt at ſix 
per cent. was called half uſury, and intereſt at three per cent. 
quarter uſury, Total uſury mult therefore have been intereſt at 
twelve per cent. | 

But if it be afked, how ſuch great intereſt could be eſtabliſhed 
amongſt a people almoſt without commerce ? I anſwer, that this peo- 
ple, being very often obliged to go to war without pay, were under 
a frequent neceſſity of borrowing : and as they inceſſantly made 
happy expeditions, they were commonly very able to pay. This 
is viſible from the recital of the conteſts which aroſe on this ſub- 
je&: they did not then diſagree concerning the avarice of credi- 
tors, but ſaid, that thoſe who complained might have been able ta 
pay, had they lived in a more (p) regular manner. 
They then made laws, which had * an influence on the preſent 
ſituation of affairs: they ordained, for inſtance, that thoſe who 
enrolled themſelves for the war they were engaged in, ſhould not 
be moleſted by their creditors; that thoſe who were in priſon 
ſhould be ſet at liberty ; that the moſt indigent ſhould be ſent into 
the colonies : and ſometimes they opened the public treaſury. The 
people, being eaſed of their. preſent burthens, became appeaſed ; 
and as they required nothing for the future, the ſenate were far from 
providing againſt it. 2 

At the time when the ſenate maintained the cauſe of uſury with 
ſo much conſtancy, the Romans were diſtinguiſhed by an extreme 
love of 1 poverty, and moderation: but the conſtitution 
was ſuch, that the principal citizens alone ſupported all the ex- 

Y of government, while the common people — nothing. 

ow then was it poſſible to deprive the former of the liberty of pur- 
ſaing their debtors, and at the ſame time to — them to execute 
their offices, and to ſupport the republic amidit its moſt preſſing 
neceſſities? | 

Tacitus (2) ſays, that the law of the twelve tables fixed the 
intereſt at one per cent. It is evident that he was miſtaken, and 
that he took another law, of which I am going to ſpeak, for the 
law of the twelve tables. If this had been regulated in the law 
of the twelve tables, why did they not make ùſe of its authority in 
the diſputes which afterwards aroſe between the creditors and 


(m) Uſury and intereſt among the codes on uſury, and eſpecially the 17th 
Romans ſi nified the ſame thing. law, with the note F. de Uſuris. 

(#) See Dionyſius Halicar. who has K See Appius's ſpeech on this ſub- 
deſcribed it ſo well. ject in Dionyſ. Halicarnaſſ. 

% Uſaræ ſemiſſes, trientet, quadrantes. () Annal. lib. 6. 
See the ſeveral jitles of the digeſts ang 


debtors ? 


* 
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_debtors# "We find net any veſtige of this law upon lending at 

interest; and let us have but never ſolittle knowledge of the hiſtory 

of Rome, we ſhall ſee that a law like this could not be the work of 
The Licinian law,, made (-) ceighty-five years after that of the 
awelve tables, was one of thoſe temporary regulations of which we 
have ſpoken. It ordained, that what had been paid for intereſt 
hould be deduted from the prigcipal, and the reſt diſcharged by 
three equal pa ts. . 

In the year of Rome 398, the tribunes Duellius and Menenius 
cauſed a la to be paſſed, which reduced the intereſt to (5) one per 
*. per annum. It is this law which Tacitus (+) confounds with 
Mat of the twelve tables, and this was the firſt ever made by the 
Romans to fix the rate of intereſt. Ten years after (2), this 
vſury was reduced one half (; and in the end entirely abo- 
Kſhed (&); and if we may; believe ſome authors whom Livy had 
read, this Was under the conſulates of (5) C. Martius Rutilius, and 
— Q. Servilius, in the year of Rome 413. te 

I fared with this law) as with all thoſe in which the legiſlator 
carries things to exceſs; an infinite number of ways were found to 
elude it. Ihey enacted therefore many others to confirm, correct, 
and temper it. Sometimes they quitted (=) the laws to follow the 
common practice, at others, the common practice to follow the 
laws ; but in this caſe, cuſtom eaſily prevailed. When a man wanted 
to borrow, he found an obſtacle in the very law made in his favour ; 
this law muſt be evaded by the Perſon it was made to ſuccour, and 
by the perſon condemned.; Sempronius Aſellus, the prætor, having 
rmitted the (a) debtors to act in conformity to the Jaws, was (5) 
in by the creditors for attempting to revive the memory of a 
ſeverity that could no longer be ſupported, h 
I quit the city, in e caſt an eye on the provinces. 6 

I have ſomewhere elſe (c) obſerved, that the Roman provinces 
were exhauſted" by a ſevere and arbitrary government. But this is 
not all, they were alſo ruined by a moſt ſhocking uſury. 
Cicero takes notice (4) that the inhabitants of Salamis wanted 
to borrow a ſum of money at Rome, but could not, becauſe of the 
2 law. We mult therefore enquire into the nature of 

aw. | y : , « 

As ſoon as lending upon intereſt was forbidden at Rome, they 
contrived (e) all ſorts. of means to elude the law; and as their 
allies (f) and the Latins were not ſubject to the civil laws of the 


* 


(r) In the year of Rome 388. Tit. ſtance of M. Genucius, twibune of the 
Liv. lib. 6. people. Tit. Liu. lib-7. towards the 
(s) Unciaria uſura. Tit. Liv, lib. 7. nd. | 
See the Defence of the Spirk of Laws, () Yeeri jam mote. feenus reteptum 
article Uſury. | : erat. Appian, on thaCivil wir, lib. 1. 
t) Annal. lib. 6. a 'Permift ee Bis ogert. + Ap- 
8 Under the conſulate of L. Mas- pian, on the Civil War, lib. 1. and the 


lius Torquatus, and C. Plautius, ac- Epitome of Livy, nb. 6444. 
tording to T. Liv. lib. 7. This is (5) Ib the year of Rome 663. 
the law mentioned by Tacitus, Annal. (c) i. e, 125 eee FRY 
lib. 6. |  [(d)" Letters to Attieſs, lib. f. ep, 
(wv Semiunclaria uſura. „ ' i 
x) As Tacitus ſays, Annal. lib. 6. (e) Livy. -- | 
) This law was paſſed as the in- "Ur ale __ 


£3 3 1. Romans, 


* 


» 
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Romans, they employed a Latin, or un ally to lend his name, and 
perſonate the creditqr. The law therefore : had only ſabjected 
the creditors to à matter of form, and the publie were not be- 
lieved. . WS 
The people complained of this artifice ;' and Marius Semptonius, 
tribune of the people, by the authority of the ſenate, cauſed a ple. 
biſcitum to be enacted (g) to this purport, that in regard to loans, 
the laws prohibiting uſufy bet ixt Roman citizens, thould equally 
take place between 2 citizen and an ally, or 'a citizen and 2 
Latin. 3906 es 910001 Op 320 1 

At that time they gave the name of allies to the people of 
Italy properly ſo culled, which extended as far as the Arno and 
the r governed in the form of 3 Roman 

a 00ers ene rn 1 Ft * | " 

7 15 is an obſervation of Tacitus (+), that new frauds were con- 
ſtantly committed, whenever any laws were paſſed for the pre- 
venting of uſury. Finding themſelves debarred from lending or 
borrowing in the name of an ally, they fon contrired to borrow of 
ſome inhabitanr of the provinces. s. | 

To remedy this abuſe, they were obliged to ena& a new law; 
and Gabinius (i) upon the paſſing of that famous law, which was 
intended to prevent the corruption of ſuffrages, muſt naturally have 
reflected, that the beſt way to attain this end, was to diſcourage the 
lending upon intereſt: theſe were two objects naturally connected; 
for ay always mcreaſed at the time of elections (4), becauſe 
they ſtood in need of money to bribe the voters. It is plain, 
that the Gabinian law had extended the Senatus Conſultum of 
Marcus Sempronius to the provinces, ſince the people of Salamis 
could not borrow money at Rome, becauſe of that very law. 
Brutus, under fictitious names, lent them ſome money (/) at four 
per cent. a month (), and obtained for that purpoſe two Senatus 
Conſultums; in the former of which it was expreſsly mentioned, 
that this loan ſhould not be conſidered as an evaſion of the law (2), 
and that the governor of Sicily ſhould determine according to the 
ſtipulations mentioned in the bond of the Salaminians. 

As lending upon intereſt was forbidden by the Gabinian law 
between provancials and Roman citizens, and the latter at that time 
had all the money of the globe in their hands, there was a neceſſity 
for tempting them with the bait of extravagant intereſt, to the end 
that the avaricious might thus loſe ſight of the danger of loſing 

their money, And as they were men of great 2 in Rome, 
who awed the magiſtrates, and over- ruled the laws, they were 
emboldened to — and to extort great uſury. Hence the pro- 
vinces were ſucceſſively ravaged by every one who had any credit 
in Rome: and as each governor, at entering upon his province, 


F# 


(Z) in the year 361 of Rome, See () Pompey having lent 600 talents 
Livy. * to king Ariobarzanes, made that prince 
(b) Annal. lib. 6. pay him thirty-three Artic talents every 
(i) In the year 615 of Rome. thirty days. Cic. ad Atr. lib. 3. ep. 21. 
(%) See Cicero to Atticus, lib, 4. ep. lib. 6. ep. 11. 
15 and 16, | | () Ut neque Salaminiis, neque cui 
{/) Ibid. lib, 6. ep. 10. eis dediſſet, fraudi eſſet. Ibid: 
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publiſhed his edi& (o), wherein he fixed the rate of intereſt in 
what manner he pleaſed, the legiſlature played into the hands 
of avarice, and the latter ſerved. the mean purpoſes of the legiſ- 
Iator. | | 
But the public buſineſs muſt be carried on; and wherever a total 
\ inaction obtains, the ſtate is undone, On ſome occaſion the towns, 
the corporate bodies, and ſocieties, as well as private people, were 
under a neceſſity of borrowing ; a neteſſity but too urgent, were it 
only to repair the ravages of armies, the rapacity of magiſtrates, 
the extortions of collectors, and the corrupt practices daily intro- 
duced; for never was there at one period ſo much poverty and 
opulence. The ſenate, being poſſeſſed of the executive power, 
grantedgthrough neceſſity, and oftentimes. through favour, a per- 
miſſion of borrowing from Roman citizens, ſo as to enact decrees 
for that particular purpoſe. But even theſe decrees were diſ- 
credited by the law; for they might give occaſion to the peo- 
ple's (7) infiſting upon new rates of intereſt, which would augment 
the danger of loſing the capital, while they made a farther extenſion 
of uſury. I ſhall ever repeat it, that mankind are governed, not 
by extremes, but by principles of moderation. - 
He pays leaſt, ſays Ulpian (g), who pays lateſt. This decides the 
queſtion, whether intereſt be lawful ; that is, whether the creditor 
can ſell time, and the debtor buy it. ele | 


{o) Cicero's edi fixed 2 Cic. ad Ate. lib. 6. ep. 1. | 
cent. a month, with intereſt upon in- ) See what Lucretius ſays in the 
tereft, at the expiration of the year. 21ſt letter to Atticus, lib. 5. There 
Wich regard to the farmers of the re- was even a general Senatus Conſultum, 
public, be engaged them to grant a reſ- to fix the rate of intereſt at one per cent. 
pite to their debtors Fs 3 did a month. See = * 7 
not pay at the time fixed, he awarded (2) Leg. 12. ff. de verb. fienife 
the intereſt mentioned in the bond. > ; * 
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OF LAWS IN THE RELATION THEY BEAR TO THE 
| NUMBER OF INHABITANTS. 


— 


Snar. I. Of Men and Animals with reſpect ue Multiplication 
of their Species. 


ELIGHT of human kind (a), and Gods above; 
Parent of Rome, propitious queen of love; 
1 1 * * * * * * 


For when the riſing ſpring adorns the mead, 

And a new ſcene of nature ſtands difplay'd ; 

When teeming buds, and chearful greens appear, 
And weſtern gales unlock the lazy year ; 

The joyous birds thy welcome firſt expreſs; 

Whoſe native ſongs thy genial fire confeſs : 

Then ſavage beaſts bound o'er their ſlighted food, 
Struck with thy datts, and tempt the raging flood : 
All nature is thy gift, earth, air, and ſea; 

Of all that breathes the various progeny 

Stung with delight, is goaded on by thee, 

O'er barren mountains, o'er the flow'ry plain, 
The leafy foreſt, and the liquid main 
Extends thy uncontroul'd and boundleſs reign. 
'Thro? all the living regions thou doſt move, 

And ſcatter'ſt where thou go'ſt the kindly ſeeds of love. 


The females of brutes have an almoſt conſtant fecundity. But 
in the human ſpecies, the manner of thinking, the character, the 
paſſions, the humour, the caprice, the idea of preſerving beauty; 
the pain of child-bearing, and the fatigue of a too numerous family, 
obſtruct propagation a thouſand different ways. 


CAT. II. Of Marriage. 


THE natural obligation of the father to provide for his children 
has eſtabliſned marriage, which makes known the perſon who 
ought to fulfil this obligation. The people (5) mentioned by 
Pomponius Mela (c) had no other way of diſcoveting him but by 

reſemblance. | 
(a) Dryden's Luer. 


(5) The Garamantes. 
() Libs 1. cap. 8. 
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Among civilized nations, the father (4) is that perſon on whom 
the laws, by the ceremony of marriage, have fixed this duty 
| becauſe they find in him the man they want. 

Amongſt brutes this is an obligation which the mother can 

enerally perform; but it is much more extenſive amongſt men. 

heir children indeed have reaſon ; but this comes only by flow 
degrees. It is not ſufficient to nouriſh them; we muſt alſo direct 
them: they can already live; but they cannot govern them- 
ſelves. 

Illicit conjunctions contribute but little to the propagation of the 
ſpecies. The father, who is. under a natural obligation to nouriſn 
and educate his children, is not then fixed ; and the mother, with 
whom the obligation remains, finds a thouſand obſtacles from ſhame, 
remorſe, the conſtraint of her ſex, and the rigour of laws; and be- 
fides, ſhe generally wants the means. 

Women who have ſubmitted to a public proftitution, cannot 
have the conveniency of educating their children: the trouble of 
education is incompatible with their ſtation; and they are ſo cor- 
rupt, that they can have no protection from the law. 

It follows from all this, that public continence 1s naturally con- 
nected with the propagation of the ſpecies, 


Cray, III. Of the Condition of Children, 


| II is a dictate of reaſon, that when there is a marriage, children 
ſhould follow the ſtation or condition of the father; and tha: 
when there is not, they can belong to the mother only (e). 


CAT. IV. Of Families. 


T is almoſt every where a cuſtom for the wife to paſs into the 
family of the huſband. The contrary is without any inconve- 
niency eftabliſhed at Formoſa (7), where the huſband enters into 
the family of the wife. | 
This law, which fixes the family in a ſucceſſion of perſons of the 
ſame ſex, greatly contributcs, independently of the firſt motives, to 
the propagation of the human ſpecies. The family is a kind of 
property: a man who has children of a ſex which does not perpe- 
tuate 5 is never ſatisfied if he has not thoſe who can render it per- 
tual, 
3 whereby men acquire an idea of a thing, which one 
would imagine ought not to periſh, are extremely proper to inſpire 
every family wich a deſire of extending its duration. There are 
people, amongit whom names diſtinguiſh families: there are others, 


where they only diſtinguiſh perſons: the latter have not the ſame 
advantage as the. former, | 


4) Pater t quem nuptiæ demon- ways follows the ſtation or condition of 
ſtrert. the mother, | 

(+) For this reaſon, among nations (J) Du Halde, tom. 1. pag. 165. 
that have ſlaves, the child almoſt al- 


Car. 
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Cray. V. Of the ſeveral Orders of lawful Wives. 


L AWS and religion ſometimes eſtabliſh many Kinds of civil 

conjunctions; and this is the caſe among the Mahometans, 
where there are ſeveral orders of wives, the children of whom are 
hum, 12. by being born in the houſe, by civil contracts, or 
even by the ſlavery of the mother, and the ſubſequent acknowledg- 
ment of the father. 

It would be contrary to reaſon, that the law ſhould ſtigmatize 
the children for what it approved in the father. All theſe children 
ought therefore to ſucceed, at leaſt if ſome particular reaſon does not 
oppoſe it, as in Japan, where none inherit but the children of the 
wife giyen by the emperor, Their policy demands that the gifts 
of the emperor ſhould not be too much divided, becauſe they ſub- 
ject them to a kind of ſervice, like that of our ancient fiefs. 

There are countries, where a wife of the ſecond rank enjoys 
nearly the ſame honours in a family, as in our part of the world 
are granted to an only conſort: there the children of concubines 
are deemed to belong to the firſt or principal wife. Thus it is alſo 
eſtabliſhed in China. Filial reſpect (g), and the ceremony of deep 
mourning, are not due to the natural mother, but to her appointed 
by the law. 

By means of this fiction, they have no baſtard children; and 
where ſuch a fiction does not take place, it is obvious, that a law to 
legitimate the children of concubines, muſt be conſidered as an act 
of violence, as the bulk of the nation would be ſtigmatized by ſuch 
a decree. Neither is there any regulation in thoſe countries, with 
regard to children born in adultery. The recluſe lives of women, 
the locks, the incloſures, and the eunuchs, render all infidelity to 
their huſbands fo diffienlt, that the law judges it impoſſible. Be- 
ſides, the ſame ſword would exterminate the mother and the child. 


CA. VI. OF Baſtards in different Governments, 
T HE Y have therefore no ſuch thing as baſtards, where poly- 
amy 


is permitted; this diſgrace is known only in countries, 
in which a man is allowed to marry but one wife. Here they were 
obliged to ſtamp a mark of infamy upon concubinage, and conſe- 
quently they were under a neceſſity of ſtigmatizing the iſſue of 
ſuch unlawful conj unctions. 

In republics, where it is neceſſary that there ſhould be the 
pureſt morals, baſtards ought to be more degraded than in monar- 
chies. | 

The laws made againſt them at Rome were perhaps too ſevere, 
but as the ancient inſtitutions laid all the citizens under a neceſſity 
of marrying ; and as marriages were alſo ſoftened by the permiſſion 
to repudiate, or make a divorce; nothing but an extreme corrup- 
tion of manners could lead them to concubinage. 

It is obſervable, that as the quality of a citizen was a very con- 
ſiderable thing in a democratic government, where it carried with it 
the ſovereign power, they frequently made laws in reſpect to the 


(z) Du Halde, vol. 2, p. 129. 
X 2 ſtate 
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ſtate of baſtards, which had leſs relation to the thing itſelf, and to 
the honeſty of marriage, than to the particular conſtitution of the 
republic. Thus the people have ſometimes admitted baſtards into 
the number (9) of citizens, in order to increaſe their power in 
oppoſition to the great. Thus the Athenians excluded baſtards 
from the privilege of being citizens, that they might poſſefs a 
greater ſhare of the corn ſent them by the king of Egypt. In 

e, Ariſtotle informs us (i), that in many cities where there was 
not a ſufficient number of citizens, their baſtards ſucceeded to 
their poſſeſſions ; and that when there was a proper number, they 
did not inherit. 


Cray. VII. Of the Father's Conſent ts Marriage. 


T HE conſent of fathers is founded on their authority, that is, 

cn the right of property. It is alſo founded on their love, on 
thcir reaſon, and on the uncertainty of that of their children, whom 
youth confines in a ſtate of ignorance, and paſſion in a ſtate of 
ebriety. 

In the ſmall republics, or ſingular inſtitutions already mentioned, 
they might have laws which gave to magiſtrates that right of in: 
ſpection over the marriages of the children of citizens, which na- 
ture had already given to fathers. The love of the public might 
there equal or ſurpaſs all other love. Thus Plato would have mar- 
riages regulated by the magiſtrates: this the Lacedzmonian ma- 
giſtrates performed. 

But in common inſtitutions, fathers have the diſpoſal of their 
children in marriage: their prudence in this reſpect is always ſup- 

d to be ſuperior to that of a ſtranger. Nature gives to fathers 
a deſire of procuring ſucceſſors to their children, when they have 
almoſt loſt the deſire of enjoyment themſelves, In the ſeveral de- 
_”m of progeniture, they ſee themſelves inſenſibly advancing to a 
ind of immortality. But what muſt be done, if oppreſſion and 
avarice ariſe to ſuch a height as to uſurp all the oubtetty of fa- 
thers? Let us hear what 'Thomas Gage (4) ſays in regard to the 
conduct of the Spaniards in the Weſt- Indies. 

According to the number of the ſons and daughters that are mar- 
riageable; the fathers tribute is raiſed and increaſed, until they provid 
buſbands and wives for their ſous and daughters, who, as ſoon ai 
they are married, are charged with tribute; which that it may in- 
creaſe, they will ſuffer none above fificen years of age to live unmar- 
ried. Nay, the ſet time of marriage, afpointed for the Indians, is at 
fourteen years for the man, and thirteen for the woman z alledging that 
they are ſeoner rife for the fruit of wedlock, and ſooner ripe in know- 
{rage and malice, and flrength for work and ſervice, than any cther 
people. May, fornetimes they force them to marry, who are ſcarce 
tevelve and thirteen years of age, if they find them well limbed and 
ſtrong in body, explaining a point of one of the canons, which alloweth 
fourteen and fifteen years, NIS MALITIA SUPPLEAT ATATEM, 
He ſaw a liſt of theſe taken. It was, ſays he, a moſt ſhameful 


() Ariſtotle, Politics, lib. 6. cap. 4. (t) A New Survey of the Weſt In- 
(i Ibid. Ib, 3. cap. 3. | dies, by Thomas Gage, p. 345, 3d edit. 


affair, 
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affair. Thus in an aQion which ought to be the moſt free, the 
Indians are the greateſt ſlaves, 


Cray, VIII. The ſame Subject continued. 


JN England, the law is frequently abuſed by the daughters mar- 

rying according to their own fancy, without conſulting their 
parents, This cuſtom is, I am apt to imagine, more tolerated 
there than any where elſe, from a conſideration, that as the laws 
have not eſtabliſhed a monaſtic celibacy, the daughters have 
no other ſtate to chooſe but that of marriage, and this they 
eannot refuſe. In France, on the contrary, young women have 
always the reſource of celibacy; and therefore the law which or- 
dains that they ſhall wait for the conſent of their fathers, may be 
more agreeable, In this light the cuſtom of Italy and Spain 
muſt be leſs rational ; convents are there eſtabliſhed, and yet they 
may marry without the conſent of their fathers, 


Cray, IX. Of young Women, 


* OUNG women who are conducted by marriage alone to 

liberty and pleaſure; who have a mind which dares not think, 
a heart which dares not feel, eyes which dare not ſee, ears which 
dare not hear, who appear only to ſhew themſelves filly, condemned 
without intermiſſion to trifles and precepts, have ſufficient induce- 
ments to lead them on to marriage: it is the young men that want 
to be encouraged. 


Cray. X. What it is that determines to Marriage, 


W HER EVER a place is found in which two perſons can 

live commodiouſly, there they enter into marriage. Nature 
has a ſufficient propenſity to it, when unreſtrained by the difficulty 
of ſubſiſtence. 

A riſing people increaſe and multiply extremely. This is, becauſe 
with them it would be a great inconvemiency to live in celibacy; 
and none to have many children, The contrary of which is cke 
caſe when a nation is formed, 


Car. XI. Of the Severity of Government. 


E N who have abſolutely nothing, ſuch as beggars, have 
many children. This proceeds from their being in the caſe 

of a rifing people: it coſts the father nothing to give his art to 
his offspring, who even in their intz:.cy are the inſtruments of this 
art, Tneie people multiply in a rich or ſuperſtitious country, 
becauſe they do not ſupport tue burthen of ſociety ; but are them- 
ſelves the burthen. But men who are poor, only becauſe they live 
under a ſevere government; who regard their fields leſs as the 
ſource of their ſubſiſtence, than as a cauſe of vexation; theſe men, 
I fay, have few children: they have not even ſubſiſtence for them - 
ſelves; how then can they think of dividing it? they are unable 
to take care of their own 3 when they are ſick, how taen 
3 can 
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can they attend to the wants of creatures whoſe infancy is a con- 
tinual ſickneſs ? | 

It is pretended by ſome who are apt to talk of things which they 
have never examined, that the greater the poverty of the ſubjects, 
the more numerous their families: that the more they are loaded 
with taxes, the more induſtriouſly they endeavour to put themſelves 
in a lation in which they will be able to pay them: two ſophiſms, 
which have always deſtroyed, and will for ever be the deſtruction 
of monarchies, | 

The ſeverity of government may be carried to ſuch an extreme, 
as to make the natural ſentiments deſtructive of the natural ſenti- 
ments themſelves. Would the women of (/) America have refuſed 
to bear children, had their maſters been leſs cruel ? 


CHAT. XII, Of the Number of Males and F emales in different 


Countries. 


[| HAVE already obſerved (m), that there are born in Europe 

rather more boys than girls. It has been remarked, that in 
(a) Japan there are born rather more girls than boys: all things 
compared, there muit be more fruitful women in Japan than in Eu- 
rope, and conſequently it mult be more populous, 

We are informed (o), that at Bantam there are ten girls to one 
boy. A diſproportion like this muſt cauſe the number of families 
there, to be io the number of thoſe of other climates, as 1 to 523 
which is a prodigious difference. Their families may be much 
larger indeed; but there muſt be few men in circumſtances ſuffi 
cient to provide for ſo large a family, 


Cuar. XIII. Of Sea-port Towns, 


JN ſea-port towns, where men expoſe themſelves to a thouſand 
dangers, and go abroad to live or die in diſtant climates, there are 
fewer men than women : and yet we ſee more children there than 
in other places. This proceeds from the greater eaſe with which 
they procure the means of ſubſiſtence. Perhaps even the oily parts 
of fiſh are more proper to furniſh that matter which —— 
to generation. This may be one of the cauſes of the infinite 
number of people in () Japan and China (2), where they live 
almoſt wholly on (7) fiſh. If this be the caſe, certain monaſtic 
rules, which oblige the monks to live on fiſh, mult be contrary to 
the ſpirit of the legiſlator himſelf, 


(1) A New Survey of the Weſt In. (p) Japan is compoſed of a number 
dies, by Thomas Gage, p. 97. 3d edit. of ifles, where there are many banks, 


(m) Book 16. chap. 4- and the ſea is there extremely full of 
(n) See Kempfer, who gives a com- fiſh. 
tation of the people of Meaco, (2) China abounds in rivers. 


(e) Collection of Voyages that con- (r) See Du Halde, tom. 2. p. 139 
tributed to the eſtabliſkment of the Eaſt 142. 85 
India Company, vol. 1. p. 347. 
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Car. XIV. Of the Productions of the Earth which require 4 
greater or lefs Number of Men. 


ASTURE lands are but little peopled, becauſe they find 
employment only for a few. Corn lands employ a great many 
men, and vineyards infinitely more. 

It has been a frequent complaint in England (5), that the in- 
creaſe of paſture land diminiſhed the inhabitants ; and it has been 
obſerved in France, that the prodigious number of vineyards is one 
of the great cauſes of the multitude of people. 

Thoſe countries where coal-pits furniſh a proper ſubſtance for 
fuel, have this advantage over others, that not having the ſame 
occaſion for foreſts, the lands may be cultivated. 

In countries productive of rice, they are at vaſt pains in water- 
ing the land; a great number of men muſt therefore be employed. 
Beides, there is leſs land required to furniſh ſubſiſtence for a fa- 
mily, than in thoſe which produce other kinds of grain. In fine, 
the land which is elſewhere employed in raiſing cattle, ſerves im- 
mediately for the ſubſiſtence of man; and the labour, which in other 
places is performed by cattle, is there performed by men; ſo that 
the culture of the ſoil becomes to man an immenſe manufacture. 


Cray. XV. Of the Number of Inhabitants with relation . the 
Arts. 


W HEN there is an Agrarian law, and the lands are equally 

divided, the country may be extremely well peopled, though 
there are but few arts: becauſe every citizen receives from the 
cultivation of his land whatever is neceſſary for his ſubſiſtence, and 
all the citizens together conſume all the fruits of the earth. Thus 
it was in ſome republics. 

In our preſent ſituation, in which lands are unequally diſtributed, 
they produce much more than thoſe who cultivate them are able to 
conſume ; if the arts therefore ſhould be negle&ed, and nothing 
minded but agriculture, the country could not be peopled. Thoſe 
who cukivate, or employ others to cultivate, having corn to ſpare, 
nothing would engage them to work the following year: the fruits 
of the earth would not be conſumed by the indolent; for theſe 
would have nothing with which they could purchaſe them. It is 
neceſſary then that the arts ſhould be eſtabliſhed, in order that 
the produce of the land may be conſumed by the labourer and the 
artificer. In a word, it is now proper that many ſhould cultivate 
much more than is neceſſary for their own uſe. For this purpoſe, 
they muſt have a deſire of enjoying ſuperfluities; and theſe they 
can receive only from the artificer, 

The machines defigned to abridge art, are not always uſeful. 


(s) The greateſt nur-ber of the pro- on a diviſion of the lands: the young 
prietors of land, ſays biſhop Burnet, king even wrote on this ſubject. And 
finding more profit in ſelling their wool proclamations were made againſt thoſe 
than their corn, incluſed their eſtates: who incloſed their lands. Abridg. of 
the commons, ready to periſh with tbe Hiſt, of the Reformation. 
hunger, roſe up in arms; they inſiſted ; 


X 4 If 
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If a piece of workmanſhip is of a moderate price, ſuch as is 
- equally agfeeable to the maker the buyer, thoſe machines 
which would render the manufacture more ſimple, or, in other 
words, diminiſh the number of workmen, would be pernicious. 
And if water-mills were not every where eſtabliſhed, I ſhould not 
have believed them ſo uſeful as is pretended, becauſe they have 
deprived an infinite multitude of their employment, a vaſt number 
of perſons of the uſe of water, and great part of the land of its 
fertility, ; | 


Cuar. XVI. The Concern of the Legiſlator in the Propagation 
of the Species. 


RESULATIONS on the number of citizens depend greatly on 
circumſtances. There are countries, in which nature does all; 
the legiſlator then has nothing to do. What need is there of in- 
ducing men by laws to propagation, when a fruitful climate yields 
a ſufficient number of inhabitants? Sometimes the climate is more 
favourable than the ſoil ; the people multiply, and are deſtroyed by 
famine ; this 1s the caſe of China, Hence a father ſells his daugh- 
ters, and expoſes his children. In Tonquin (7), the ſame cauſes 
—— the ſame effects; ſo we need not, like the Arabian travel- 
ers mentioned by Renaudot, ſearch for the origin of this in their 
ſentiments (a) on the metempſychoſis. | 

For the ſame reaſon, the religion of the iſle of Formoſa (v 
does not ſuffer the women to bring their children into the world, 
till they are thirty-five years of age: the prieſteſs before this age, 
by bruiſing the belly, procures abortion, 


. Cnar, XVII. Of Greece, and the Number of its Inhabitants, 


T HAT effect which in certain countries of the eaſt ſprings from 
phyſical cauſes, was produced in Greece by the nature of the 
vernment. The Greeks were a great nation, compoſed of cities, 
each of which had a diſtin government and ſeparate laws. They 
had no more the ſpirit of conqueſt and ambition, than thoſe of 
Swiſſerland, Holland, and Germany, have at this day. In every 
republic the legiſlator had in view the happineſs of the citizens at 
home, and their power abroad, left it ſhould prove inferior (x) to 
that of the neighbouring cities. Thus, with the enjoyment of a 
ſmall territory and great happineſs, it was eaſy for the number of 
the citizens to increaſe to ſuch a degree as to become burthenſome. 
his obliged them inceſſantly to ſend out colonies (5); and, as the 
wils do now, to let their men out to war. Nothing was neglected 
that could hinder the too great multiplication of children. 
They had amongſt them republics, whoſe conſtitution was very 
remarkable. The nations they had ſubdued were obliged to 
provide ſubſiſtence for the citizens. The Lacedzmonians were fed 


(:) Dampiere's Voyages, vol. 2. (x) In valour, diſcipline, and military 
(2) Ibid. p. 167. | exerciſes, 
() See the Collection of Voyages (y) The Gauls, who were in the 
that contributed to the eſtabliſhment of ſame circumſtances, acted in the ſame 
the Eaſt India Company, vol. 1. part 1. manner. 
pag. 182 and 188. | 


by 


My 
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by the Helotes, the Cretans by the Periecians, and the Theſſalian? 
by the Peneſtes, They were obliged to have only a certain number- 
of freemen, that their ſlaves might be able to furniſh them with 
ſubſiſtence. It is a received maxim in our days, that it is neceſſary 
to limit the number of regular troops: now the Lacedzmonians 
were an army maintained by the peaſants : it was proper therefore 
that this army ſhould be limited ; without this the freemen, who 
had all the advantages of ſociety, would increaſe beyond number, 
and the labourers be overloaded, | 

The politics of the Greeks were particularly employed in regu. 
lating the number of citizens. Plato (z) fixes them at five thouſand 
and forty, and he would have them ſtop or encourage propagation, 
as was moſt convenient, by honours, ſhame, and the advice of the 
old men; he would even (a) regulate the number of marriages, in 
ſuch a manner, that the republic might be recruited without being 
overcharged. | | 

If the laws of a — ſays Ariſtotle (5), forbid the expoſin 
of children, the number of thoſe brought forth ought to be limite. 
If they have more than the number preſcribed by law, he adviſes (e) 
to make the women miſcarry before the fœtus be formed, 

The ſame author mentions the infamous means made uſe of by 
the Cretans, to prevent their having too great a number of chil- 
dren; a procteding too indecent to repeat, | 

There are places, ſays Ariſtotle (4) again, where the laws give 
the privilege of being citizens to ſtrangers, or to baſtards, or to 
thoſe whoſe mothers only are citizens ; but as ſoon as they have a 
ſufficient number of people, this privilege ceaſes. The ſavages of 
Canada burn their priſoners ; but when they have empty cottages 
to give them, they receive them into their nation, 

ir William Petty, in his calculations, ſuppoſes that a man ip 
England is worth what he would ſell for at Algiers (e). This can 
be true only with reſpe& to England. There are countries where 


a man is worth nothing, there are others where he is worth leſs 
than nothing. 


CAT. XVIII, Of the State and Number of People before the 
Romans, | 


[74 LY, Sicily, Aſia Minor, Gaul, and Germany, were nearly 
in the ſame ſtate as Greece; full of ſmall nations that abounded 


with inhabitants, they had no need of laws to increaſe their 
number, 


CHay. XIX. Of the Depopulation of the Globe. 


AE L theſe little republics were ſwallowed up in a large one, and 

the globe inſenſibly became depopulated: in order to be con- 
vinced of this, we need only conſider the ſtate of Italy and Greece, 
before and after the victories of the Romans. 


(z) Repub. lib. 5. ( Ibid, 
a) Ibid. (d) Tbid. lib. 3. cap. 3. 
b) Polit. lib. 7. cap. 36. () Sixty pounds ſterlings 
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Dios will aſt me, ſays Livy J), where the Velſci could find ſoldiers 
to ſupport the war, afier karving been /o often defeated. There muſt 
bawve been formerly an infinite number of people in thoſe countries, which 
at preſent would be little better than a dejart, were it not for a few 
ers and Roman ſlaves. 

' The oracles have ceaſed, ſays Plutarch, becauſe the places where 
they ſpoke are defliroyed. At preſent we can ſearcely find in Greece three 
thouſand men fit to bear arms. | 

T Sall not deſcribe, ſays Strabo (g), Epirus, and the adjacent places; 
Becauſe theſe countries are intirely deſerted. This depopulation, which 
began long ago, till continues; ſo that the Roman ſoldiers encamp in 
the houſes they have abandoned. We find the cauſe of this in Poly- 
bius, who ſays, that Paulus Emilius, after his victary, deſtroyed 
ſeventy cities of Epirus, and carried away a hundred aud fifty 


thouſand ſla ves. 


Cn. XX, | That the Romans avere. under a Neceſſity of making 
Laws, to encourage the Propagation of the Species, 


T HE Romans, by deſtroying others, were themſelves deſtroyed: 
inceſſantly in action, in the heat of battle, and in the moſt 
8 attempts, they wore out like a weapon kept coaſtantly 
in uſe. | 

I ſhall not here ſpeak of the attention with which they applicd 
themſelves to procure (5) citizens in the room of thoſe they loſt, of 
the aſſociations they entered into, the privileges they beſtowed, and 
of that immenſe nurſery of citizens, their ſlaves. I ſhali mention 
what they did to recruit the number, not of their citizens, but of 
their men; and as theſe were the people in the world, who knew 
beft how to adapt their laws to their projets, an examination of 


their conduct, in this reſpect, cannot be a matter of indifference. 


Cnay. XXI. Of the Laws of the Romans relating to the 
Propagation of the Species. 


HE ancient laws of Rome endeavoured greatly to incite the 
Citizens to marriage. The ſenate and the people made frequent 
N on this ſubject, as Auguſtus ſays in his ſpeech related 
* 10 ( Jo bs 
Dionyſius Halicarnaſſeus (4) cannot believe, that after the death 
of three hundred and five of the Fabii, exterminated by the Veientes, 
there remajned no more of this family but one ſingle child; becauſe 
the ancient law, which obliged every citizen to marry and to educate 
all his children (J) was ſtill in force. 
Independently of the laws, the cenſors had a particular eye upon 
marriages, and according to the exigencies of the republic engaged 
them to it by (n) ſhame and by puniſhments. 


(F) Lib. 6. (7) In the year of Rome 277. 

(g) Lib. 7. p. 496. (m) See what was done in this reſpect 

() 1 have treated of this in the in T. Livy, lib. 45. The Epitome of 
Cenfiderations on the cauſes of the riſe and T. Livy, lib. 59. Aulus Gellius, lib. 


declenſion of the Reman grandeur. 1. cap. 6. Valerius Maximus, lib. 2, 
(i) Lib. 56. Cap. 19. 
f (&) Lib, 24 | 


The 
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The corruption of manners that began to take place, contributed 
vaſtly to diſguſt the citizens 2 marriage, which was painful to 
thoſe who had no taſte for the pleaſures of innocence. This is 
the purport of that ſpeech (a2) which Metellus Numidicus, when he 
was cenſor, made to the people: Hit avere poſſible for us to do withe 
out wives, wwe ſhould deliver ourſelves from this evil : but. as naturs 
has ordained that wwe cannot live very happily with them, nor ſubfiff 
without them, we ought to have more regard to our own preſervation, 
than to tranſient gratifications. 

The corruption of manners deſtroyed the cenſorſhip, which was 
itſelf eſtabliſhed to de!lroy the corruption of manners: for when this 
depravation became general, the cenſor loft his power (). 

Civil diſcords, triumvirates, and proſcriptions, weakened Rome 
more than any war ſhe had hitherto engaged in. They left but 
few citizens (), and the greateſt part of them unmarried. To 
remedy this laſt evil, Cæſar and Auguſtus re-eſtabliſhed the cenſor- 
ſhip, and would even be () cenſors themſelves, Cæſar gave ( 
rewards to thoſe who had many children. All (s) women under 
forty-five years of age, who had neither huſband nor children, were 
forbid to wear jewels, or to ride in htters ; an excellent method 
thus to attack celibacy by the power of vanity. 'The laws of 
Auguſtus (7) were more preſſing: he impoſed (z) new penalties on 
ſuch as were not married, and increaſed the rewards both of thoſe 
who were married, and of thoſe who had children, Tacitus calls 
theſe Julian laws (v); to all appearance they were founded on 
the ancient regulations made by the ſenate, the people, and the 
cenſors. 

The law of Auguſtus met with innumerable obſtacles ; and, 
thirty-four years (x) after it had been made, the Roman knights 
inſiſted on its being aboliſhed. He placed on one tide ſuch as 
were married, and on the other ſide thoſe who were not: theſe laſt 
appeared by far the greateſt number ; upon which the citizens 
were aſtoniſhed and confounded. Auguſtus, with the gravity of the 
ancient cenſors, addreſſed them in this manner (5): 

IV hile fickneſs and wer ſnatch away jo mary citizens, what my 
becume of this flate if marriages are no longer contra#ed? the city 
does not conſiſt of houſes, of porticos, of public places, but of inhabitants, 
You do not ſee men, like thoſe mentioned in Fable, ftarting out of the 
earth to take care of your- affairs. Your celibacy is not owing to the 
defire of living alone : for none of you eats or ſleeps by himſelf, You 
only ſeek to enjoy your irregularities undiſturbed. Lo you cite the 
example of the Veſtal Virgins If you preſerve not the laws of Chaſtity, 


() It is in Aulus Gellius, lib. 1. (r) Dio, lib. 43. Suetonius, life of 
cap. 6. C ſar, chap. 20. Appian, lib. 2. of the 
(e) See what I have ſaid in book 5. civil war. 
chap. 19. (s) Euſebius, in his Chronicle. 

( p) Cæſar, after the civil war, having (e) Dio, lib. 54. 
made a ſurvey of the Roman citizens, (2) In the year of Rome 736. 
tound there were no more than one (v Julias rogationes. Annal. lib. 3. 
hundred and fifty thouſand heads of (x) In the year of Rome 762. Dio, 
families. Florus's epitome of Livy, 17th lib. 56. 
decad. (y) I have abridged this ſpeech, 
. (7) See Dio, lib, 43. and Xiphilinus which is of a tedious length; it is to be 
in Anguits tound in Dio, lib. 56. 
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you ought to be puniſhed like them, Non are equally bad citizens, whe. 
ther your example has an influence an the reſt of the world, or aubet her 
it be diſregarded. My only wiew is the perpetuity of the republic. I 
have increaſed the penalties of theſe who have diſobeyed; and with 
veſdect to rewards, they are ſuch, as I do not know whether virtue 
has ever received greater. For leſs will a thouſand men expoſe life 
itſelf ; and yet will not theſe engage you to take a wife, and provide 
for children ? _. | 

He made a law, which was called after his name, Julia, and 
Papia Poppæa, from the names of the conſuls (z) for part of that 
year. The greatneſs of the evil appeared, even in their being 
elected: Dio (a) tells us, that they were not married, and that 
they had no children. | 

This decree of Auguſtus was properly a code of laws, and a 
_— body of all the regulations that could be made on this 

ubjet. The Julian (4) laws were incorporated into it; and re- 
ceived a greater ſtrength. It was fo extenſive in its uſe, and had 
an influence on ſo many things, that it formed the ſineſt part of the 
civil law of the Romans. 

We find (c) parts of it diſperſed in the precious fragments of 
Upian, in the laws of the Digeſt, collected from authors who wrote 
on the Papian laws, in the hiſtorians and others who have cited 
them, in the Theodohan code, which aboliſhed them, and in the 
works of the fathers, who have cenſured them, without doubt, from 
a laudable zeal for the things of the other life, but with very little 
knowledge of the affairs of this, l 

Theſe laws had many heads (4), of which we know thirty-five. 
But to return to my ſubje& as ſpeedily as poflible, I ſhall begin 
with that head, which Aulus Gellius (e) informs us was the ſe- 
venth, and relates to the honours and rewards granted by that 


W. 

The Romans, who for the moſt part ſprung from the cities of 
the Latins, which were Lacedzmonian (7) colonies, and had 
received a part of their laws even from thoſe cities (g), had, like 
the Lacedzmonians, ſuch veneration for old age, as to give it all 
honour and precedency. When the republic wanted citizens, ſhe 
granted to marriage, and to a number of children, the privileges 
which had been given to age (4). She granted ſome to marriage 
alone, independently of the children which might ſpring from it: 
this was called the right of huſbands, She gave others to thoſe 
who had any children, and larger ſtill to thoſe who had three 
children. Theſe three things muſt not he confounded. Theſe laſt 
had thoſe privileges which married men conſtantly enjoyed; as for 
example, a particular place in the theatre (i); they had thoſe 
which could only be enjoyed by men who had children; and 


(z) Marcus Papius Mutilus, and Q. law . de ritu vuptiarum. 
Poppæus Sabinus. Dic, libs 56. (e; Lib. 2. cap. 15. 

(a) Ibid. (F) Dionyſ. Halicarnafſeus. 

( The 14th title of the fragments (g) The deputies of Rome, who were 
af Ulpian dütinguiſhes very rightly be- ſent to ſearch into the laws of Greece, 
tween the Julian and the Papian law. went to Athens, and to the cities of 

(e) James Godtiey has made a col- Italy. 
lection of theſe, () Aulus Gellius, lib. 2. cap. 15. 


(4) The 35th is cited in the 19h li) Suetonius in Auguſto, cap. 44+ 
which 
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which none could deprive them of but ſuch as had a greater 
number . | | * i 
Theſe privileges were very extenſive, "The married men, whq 
had the moſt children, were always preferred (4), whether in the 
uit, or in the exerciſe of honours. The conſal, who had the 
moſt numerous offspring, was the (J) firſt who received the faſces; 
he had his choice of the (] provinces : the ſenator, who had moſt 
children, had his name written firſt in the catalogue of ſenators, and 
was the firſt in giving his opinion (z) in the ſenate. They might, 
even ſtand ſooner than ordinary for an office, _ every child 
gave a diſpenſation of a year (o). If an inhabitant of Rome had 
three children, he was exempted from all troubleſome offices (p). 
The free-born women who had three children, and the 2852. 
women who had four, paſſed 8 out of that perpetual tutelage, in 
which they had been (7) held by the ancient laws of Rome. 
As they had rewards, they had alſo penalties (2). Thoſe who 
were not married, could receive no advantage from the will of a 

rſon that was not a relation (z) ; and thoſe who, being wide f 
bad no children, could receive only half (2). The Romans, ſays 
Plutarch (v marry only to be heirs, and not to have them. 

The advantages which a man and his wife _ receive from 
each other by will (x), were limited by law. If they had childref 
of each other, they might receive the whole; if not, they could re- 
ceive only a tenth part of the ſucceſſion on the account of marriage ; 
and if they had any children by a former venter, as many tenths as 
they had children. 

If a huſband abſented himſelf (y) from his wife on any other 
' cauſe than the affairs of the republic, he could not inherit from 
her. 

The law gave to a ſurviving huſband or wife two years (z) to 
marry again, and a year and a half in caſe of a divorce. The 
fathers who would not ſuffer their children to marry, or refuſed to 
give their daughters a portion, were obliged to do it by the 


magiſtrates (a). 


(k) Tacitus, lib. 2» Ut numerus libe- 
rorum in candidatis pre polleret, quod lex 
jubebat. 

(!) Aulus Gellius, lib. 2. caps 15. 

(m) Tacitus, Ann. lib. 15. 

" (n) See Law 6. F 8. de Decurion. 

(e) Ser Law 2. ff. de minorib. 

(e) Law 1| and 2, ff. de wacatione & 
excuſat. munerum. 

(7) Frag. of Ulpian, tit. 29. 5 3. 

(r) Plutarch, life of Numa. 

(s) See the fragments of Ulpian, tit. 
14, 15, 16, 17, and 18. which compoſe 
one of the mo## valuabie pieces of the 
ancient civil jaw of the Romans, 

(rt) Sozom. lib. 1. cap. g. they could 
receive from their relations. Frag. of 
Uipian, tit. 16. Hi. 

(u) Sozom. lib. i, cap. 9. & leg. unic. 
cod. Theod. de Infirn. penis cæœlib. & 
edit. 


(v) Moral abr ts, of the love of fathers- 
towards their children, 

(x) See a more particular account of 
this in the fragm. of Ulpian, tit. 15. 
and 16, 

(y) Fragm, of Ulpian, tit. 16. § 1+ 

=) Fragm. of Utſpian, tit. 14. It 
ſeems the firſt Julian laws allowed three 
years. Speech of Auguſtus in Dio, Ib. 
56. Suetunius, life of Auguſtus, cap. 34. 
Other Julian laws granted but one year : 
the Papian law gave two. Fragm, of 
Ulpian, tit. 14. Theſe laws were not 
agreeable to the people; Auguſtus there- 
fore ſoftened or ſtrengthened them, as 
they were more or leſs diſpoſed to com- 
ply with them. 

(a) This was the 35th head of the 


Papian law. Leg. 19. fr. de rits nup- 
HATH. 


They 
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They were not allowed to betroth, when the marriage was to be 
deferred for more than two years (5) ; and as they could not marry 
a girl till ſhe was twelve years old, they could not be betrothed to 
her, till ſhe was ten. The, law would not ſuffer them to trifle (c) 
to no purpoſe ; and under a pretence of being betrothed, to enjoy 
the privileges of married men, 

It was contrary to law, for a man of ſixty to marry (4) a woman 
of fifty, As they had given great privileges to married men, the 
law would not ſuffer them to enter into uſeleſs marriages. For the 
fame reaſon, the Calviſian Senatus Conſultum declared the marriage 
of a woman above fifty, with a man leſs than ſixty, to be (e) un- 
equal: ſo that a woman of fifty years of age could not marry, 
without incurring the penalties of theſe laws. Tiberius added (57) 
to the rigour of the Papian law, and prohibited men of ſixty, from 
marrying women under fifty; ſo that a man of ſixty could not 
marry in any caſe whatever, without incurring the penalty. But 
Claudius abrogated (g) this law made under Tiberius. 

All theſe regulations were more conformable to the climate of 
Italy, than to that of the North, where a man of ſixty years of age 
has ſtill a conſiderable degree of ſtrength; and where women of 
ſiſty, are not always paſt child-bearing. | 

That they might not be unneceſſarily limited in the choice they 
were to make, Auguſtus permitted all the free-born citizens, who 
were not ſenators (4), to marry freed-women (i). The Papian (4) 
hw forbad the ſenators marrying freed-women, or thoſe who had 
been brought up to the ſtage; and from the time of (/) Ulpian, free- 
born perſons were forbid to marry women who had led a diſorderly 
life, who bad played in the theatre, or who had been condemned by a 
public ſentence. This muſt have been eſtabliſhed by a decree of 
the ſenate. During the time of the republic they had never made 
laws like theſe, becauſe the cenſors corrected this kind of diſorders 
as ſocn as they aroſe, or elſe prevented their riſing. 

Conſtantine (n) made a law, in which he comprehended, in the 
prohibition of the Papian law, not only the ſenators, but even ſuch as 
had a conſiderable rank in the ſtate, without mentioning perſons in an 
inferior ſtation : this conſtituted the law of thoſe times. Theſe mar- 
riages were therefore no longer forbidden, but to the free-born com- 
prehended in the law of Conſtantine, Juſtinian (2) however abro- 
gated the law of Conſtantine, and permitted all forts of perſons to 
contract theſe marriages: and thus we have acquired ſo fatal a li- 
berty. 

Ie is evident, that the penalties inflicted on ſuch as married con- 
trary to the prohibition of the law, were the ſame as thoſe inflicted 
en perſons who did not marry. Theſe marriages did not give them 


(b) See Dio, lib. 54. anno 736. Sue- cap. 23. and the Fragm. of Ulpian, 
tonius in OQavia, cap. 34. tit. 16. 8 3. 

(e) Dio, lib. 54. and in the fame (5) Dio, lib. 54. Fragm. of Ulpian, 
Dio, the ſpeech of Auguſtus, lib. 56. tit. 13. 

(4) Fragm. of Ulpian, tit. 16. and (i) Auguſtus's ſpeech in Dio, lib. 56. 
the 27th law, cod. de nuptiis. (k) Fragm. of Ulpian, cap. 13. and 

(e) Frag. of Ulpian, tit. 16. § 3. the 44th law, ff. de ritu nuptiarum. 

J) See Suetonius in Claudio, cap. (/) Fragm. of Ulpian, tit. 13. and 16. 
23- . (m) Sce Law 1. in cod. de natur. lib. 
(g) See Suetonius, life of Claudius, (n) Novell. 177. 


any 
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any civil advantage (o); for the dowry (p) was confiſcated () after 
the death of the wife. | 

Auguſtus having adjudged the ſucceſſion and legacies of thoſe, 
whom theſe laws had declared incapable, to the public treaſury (7). 
they had the appearance rather of fiſcal, than of political ry | civil 
laws. The diſguſt they had already conceived at a burden which 
appeared too heavy, was increaſed by their ſeeing themſelves a con- 
tinual prey to the avidity of the treaſury, On this account, it be- 
came neceſſary, under Tiberius, that (s) theſe laws ſhould be ſoft- 
ened, that Nero ſhould leſſen the rewards given out of the treaſury 
to the (7) informers, that Trajan (z) ſhould puta ſtop to their plun- 
dering, that Severus (v) ſhould alſo moderate theſe laws, and that the 
civilians ſhould conſid&r them as odious, and in all their decifions 
deviate from the literal rigour. 

Beſides, the emperors enervated (æ) theſe laws, by the privileges 
they granted, of che rights of huſbands, of children, and of three 
children. More than this, they gave (y) particular perſons a diſpen- 
ſation from the penalties of thefe laws, But the regulations eſta- 
bliſhed for the public utility, ſeemed incapable of admitting an al- 
leviation. 

[t was highly reaſonable, that they ſhould grant the rights of 
children to the veſtals (z), whom religion retained in a neceſſary 
virginity : they gave, in the ſame manner, the privilege of (a) mar- 
ried men to ſoldiers, becauſe they could not marry. It was cuſto- 
mary to exempt the emperors from the conſtraint of certain civil 
laws. Thus Auguſtus was freed from the conſtraint of the law, 
which limited the power of (5) enfranchiſing, and of that which ſer 
bounds to the right of (c) bequeathing by teſtament, Theſe were 
only particular caſes : but, at laſt, diſpenſations were given without 
diſcretion, and the rule itſelf became no more than an exception. 

The ſects of philoſophers had already introduced in the empire 
a diſpoſition that eſtranged them from buſineſs; a diſpoſition which 
could not gain ground in the time of the (4) republic, when every body 
was employed in the arts of war and peace. From hence aroſe an 
idea of perfection, as connected with a life of ſpeculation; from 
hence an eſtrangement from the cares and embaraſſments of a family. 


(o) Law 37. ff. de operib. libertorum, 
{ 7. Frag. of Ulpian, tit. 16. § 2. 

(p) Fragm. of Ulpian, tit. 16. §2. 

(q) See book 26. chap. 13. 

(r) Except in certain caſes. See the 
Fragment of Ulpian, tit. 18. and the only 
law in Cod. de Caduc. tollond. 

(s) Relatum de moderanda Pat id Pop- 
fed. Tacit. Annal. lib. 3. page 117. 

(t) He reduced then, to the fourth 
part. JOuetoniusin Nerone, cap. 10. 

(2) See Pliny's panegyric, 

(v) Severus extended even to twenty- 
Eve years for the males, and to twenty 
for the female, the time fixed by the 
Papian law, as we fee by comparing the 
Fragment of Ulpbian, tit. 16. with what 
Tertullian 1ays, Apol. cap. 4. 

(x) P. Scipio, the cenſor, complains, 


in his ſpeech to the people, of the abuſes 


which were already introduced; that 
they received the ſame privileges for a- 
dopted, as for natural children. Aulus 
Cellius, lib, 5. cap. 19. | 

) See the 3 iſt law, ff. de ritu nup- 
tia um, 8 

(2) Auguſtus, in the Papian law, 
gave them the privilege of mothers. See 
Dio, lib. 66. Numa had granted them 
the ancient privilege of women who had 
three children, that is, of having ne 
guardian, Plutarch, life of Numa. 

(2) This was granted chem by Clau- 
dius. Dio, lib. 60. 

(5) Leg. apud eum, ff. de nanumiſſio- 
nib, Q I, 

(c) Dio, lib. 55. 

(d) See in Ciceros Offices, his ſenti- 
ments on this ſpirit of ipeculation. 


Tue 
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The Chriſtian religion coming after this philoſophy, fixed, if I may 

make uſe of the expreſſion, the ideas which that had only pre- 
ed. 

N Chrifianity ſtamped its character on juriſprudence ; for empire 

Has ever a connection with the prieſthood. This is viſible from the 

Theodoſian code, which is only a collection of the decrees of tho 

Cbriſtian emperors. | | 

A panegyriſt (e) of Conſtantine ſays to that ermpevor, Your laws 
ewere made only to correct vice, and th regulate manners : you have 
Aripped the ancient laws of that artifice, which ſeemed to have no 
other aim than to lay ſnares for ſimplicity. 

It is certain that the alterations made by Conſtantine took their 
riſe, either from ſentiments relating to the eſtabliſhment of Chriſtia- 
nity, or from ideas conceived of its perfection. From the firſt, pro- 
ceeded thaſe laws which gave ſuch authority to biſhops, and which 
have been the foundation of the eccleſiaſtical juriſdiction: from 
hence thoſe laws which weakened paternal authority (f), by depriving 
the father of his property in the poſſeſſions of his children. To ex- 
tend a new religion, they were obliged to take away the dependance 
— children, who are always leaſt attached to what 1s already eſta- 
bliſhed. | | 

The laws made with a view to Chriſtian perfection, were more 
particularly thoſe by which the (g) penalties of the Papian laws were 
aboliſhed ; the unmarried were equally exempted from them, with 
thofe who being married had no children. 

Theſe laws were eſtabliſhed, ſays an ecclefiaſtic (5) hiſtorian, as if 
the multiplication of the human ſpecies was an effeft of our care; in- 
feead of being ſenſible that the number is increaſed or diminiſhed, accord 
eng to the order of providence. 

Principles of religion have had an extraordinary influence on the 

ropagation of the human ſpecies. Sometimes they have promoted 
u, as among it the Jews, the Mahometans, the Gaurs, and the 
Chineſe ; at others, they have put a damp to it, as was the caſe of 
the Romans upon their converſion to Chriſtianity, 

They every where inceflantly preached up continency ; a virtue 
the more perfect, becauſe in its own nature it can be practiſed but 
by very few. | 

Conſtantine had not taken away the decimal laws which granted a 
greater extent to the donations between man and wife, in propor- 
van to the number of their children: Theodoſius the younger (i) 
abrogated even theſe laws. 

Juftinian declared all thoſe marriages (4) valid, which had been 
prohibited by the Papian laws. Theſe laws require people to marry 
again: Jultinian granted (/) privileges to thoſe who did not marry 


again. 


(e) Nazartus in panegyrice Conſtantini, fer. cœlib. & erbit. 
3010 321. () Sozomenus, page 27. 

15 See Law 2, 2, 3, in the Theo- li) Leg. 2. & 3. cod, Theod. de jur. 
doſian code, de bonis mater mite, materni- liber. 
que giner:s, &c. and the only law in the () Leg. Sancimus, cod. de nuptiis. 
4 code, de bon gue filis famil. acqu;- (/) Novell. 127. cap» 3. Novell, 118. 
vruntar. To 5 

: (z) Leg. unic. cod. Theod. dle It firm. 


By 
t 
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By the ancient inſtitutions, the natural right which every one had 
to marry, and beget children, could not be taken away. Thus 
when they received a () legacy, on condition of not marrying, or 
when a patron made his (2) freed-man ſwear, that he would neither 
marry nor beget children, the Papian law annulled both the (o) con- 
dition and the oath. The clauſes, on continuing in widowhood, eſta- 
bliſhed'amongit us, contradict the ancient law, and deſcend from the 
conſtitutions of the emperors, founded on ideas of perteCtion, 

There 1s no law that contains an expreſs abrogation of the privi- 
leges and honours, which the Romans had granted to marriages, 
and to a number of children. But where celibacy had the pre- 
eminence, marriage could not be held in honour ; and fince they 
could oblige the officers of the public revenue to renounce ſo many 
advantages by the abolition of the penalties, it 1s eaſy to perceive, 
that with yet greater eaſe they might put a ſtop to the rewards, 

The ſame ſpiritual reaſon which had permitted celibacy, ſoon im- 
poſed it even as neceſſary. God forbid, that I ſhould here ſpeak 
againſt celibacy, as adopted by religion: but who can be filent 
when it is built on libertiniſm; when the two ſexes corrupting each 
other, even by the natural ſenſations themſelves, fly from a union 
which ought to make them better, to live in that which always ren- 
ders them worſe ? 

It is a rule drawn from nature, that the more the number of 
marriages is diminiſhed, the more corrupt are thoſe who have en- 
tered into that ſtate: the fewer married men, the leſs fidelity is 
there in marriage ; as when there are more thieves, more thefts are 


committed. 
CHay. XXII. Of the Expoſing of Children. 


T HE Roman policy was very 12 in reſpect to the —_— 

of children. Romulus, ſays Dionyſius Halicarnaſſeus (p), lai 
the citizens under an obligation to educate all their male children, 
and the eldeſt of their daughters. If the infants were deformed and 
monſtrous, he permitted the expoſing them, after having ſhewn 
them to five of their neareſt neighbours, 

Romulus did not ſuffer () them to kill any infants under three 
years old : by which means he reconciled the law that gave to fathers 
the right over their children of lite and death, with that which 
prohibited their bèing expoſed. | 

We find alſo in Dionyſius Halicarnaſſeus (7), that the law which 
obliged the citizens to marry, and to educate all their children, 
was in force in the 277th year of Rome: we ſee that cuſtom had 
reſtrained the law of Romulus, which permitted them to expoſe their 
younger daughters, 

We have no knowledge of what the law of the twelve tables (made 
in the year of Rome 301) appointed with reſpect to the expoſing of 
children, except from a paſſage of Cicero (5) who, ſpeaking of the of- 
fice of tribune of the people, ſays, that ſoon after its birth, like the 


(m) Leg. 54. ff. de condit. & demonſt. (>) Antiquities of Rome, lib. 2. 
(n) Leg. 5. $ 4+ de jure patrenatus. (q) Ibid. 
(e) Paul, in his ſentences, lib. 3. tit. (7) Lib. 9. 

+\ 15. i 07 3» de legib. 


monſtrous 
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monſtrous infant of the law of the twelve tables, it was ſtifled : the in- 
fant that was not monſtrous, was therefore preſerved, and the law of 
the twelve tables made no alteration in the preceding inſtitutions. 
The Germans, ſays Tacitus (7), never expoſe their children; 
amongſt them, the beſt manners have more force, than in other places 
the beft laws. The Romans had therefore laws againſt this cuſtom, 
and yet they did not follow them. We find not any (2) Roman law, 
that permitted the expoſing of children: this was, without doubt, an 
abuſe introduced towards the decline of the republic, when luxury 
robbed them of their freedom, when wealth divided was called po- 
verty, when the father believed that all was loſt which he gave to 
his family, and when this family was diſtin& from his property, 


Cuay. XXIII. Of the State of the World after the Deſtruction of 
the Romans. 


HE regulations made by the Romans to encreaſe the number 

of their citizens, had their effect, while the republic, in the full 
vigour of her conſtitution, had nothing to repair but the loſſes ſhe 
ſuſtained by her courage, by her intrepidity, by her firmneſs, her 
love of glory, and of virtue. But ſoon the wiſeſt laws could not 
re-eſtabliſh what a dying republic, what a general anarchy, what 
a military government, what a rigid empire, what a proud deſpo- 
tic power, what a feeble monarchy, what a ſtupid, weak, and ſu- 
perſtitious court had ſucceſſively pulled down. It might indeed be 
ſaid, that they conquered the world only to weaken it, and to deli- 
ver it up defenceleſs to barbarians. The Gothic nations, the 
Getes, the Saracens, and Tartars, by turns haraſſed them : and 
ſoon the barbarians had none to deſtroy but barbarians, 'Thus, in 
fabulous times, after the inundations and the deluge, there aroſe 
out of the earth armed men, who exterminated one another, 


Cray, XXIV. The Changes which happened in Europe, with 
T | regard to the Number of the Inhabitants, | 


N the ſtate Europe was in, one would not imagine it poſſible for it 
to be retrieved; eſpecially when under Charlemain it formed only 
one vaſt empire. But by the nature of government at that time, 
it became divided into an infinite number of petty ſovereignties; 
and as the lord or ſovereign, who reſided in his village, or city, 
was neither great, rich, powerful, nor even ſafe, but by the number 
of his ſubjects; every one employed himſelf with a fingular atten- 
tion to make his little country flouriſh, This ſucceeded in ſuch a 
manner, that notwithſtanding the irregularities of government, the 
want of that knowledge, which has ſince been acquired in com- 
merce, and the numerous wars, and diſorders inceſſantly ariſing, 
moſt countries of Europe were better peopled 1n thoſe Gow than 
they are even at preſent. | 

1 have not time to treat fully of this ſubject. But I ſhall cite the 
prodigious armies engaged in the cruſades, compoſed of men of all 


(t) De morib, German. ſays nothing of it, no more than the 
(% There is not any title on this ſub- Novels. 
ject in che Digeſt ; the title of the Code Sis 
| | countries. 


/ 
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countries. Puffendorf (v) ſays, that in the reign of Charles IX. 


there were in France twenty millions of men. 

It is the perpetual reunion of many little ſtates that has produced 
this diminution. Formerly, every village of France was a capital; 
there is at preſent only one large one: every part of the ſtate was a 
center of power; at preſent, all has a relation to one center; and 
this center is, in ſome meaſure, the ſtate ufelf. 


CAT. XXV. The ſame Subject continued. 


EUR OTE. it is true, has for theſe two ages paſt greatly in- 
creaſed its navigation: this has both procured and deprived it 
of inhabitants. Holland ſends every year a great number of mari- 
ners to the Indies; of whom not above two thirds return: the reſt 
either periſh or ſettle in the Indies. The ſame thing muſt happen 
to every other nation concerned in that trade, 
Wie muſt not judge of Europe as of a particular ftate engaged 
alone in an extenſive navigation. This ſtate would increaſe in 
eople, becauſe all the neighbouring nations would endeavour to 
fave a ſhare in this commerce; and mariners would arrive from all 
pare Europe, ſeparated from the reſt of the world by religion (x), 
y vaſt ſeas, and deſarts, cannot be repaired in this manner, 


CHaye. XXVI. Conſequences. 


F ROM all this we may conclude, that Europe is at preſent in a 
condition to require laws to be made in favour of the propaga- 
tion of the human ſpecies. The politics of the ancient Greeks in- 
ceſſantly complain of the inconveniencies attending a republic, from 
the exceſſive number of citizens; but the politics of this age call 
upon us to take proper means to increafe ours, | 


CHAT. XXVII. Of the Law made in France to encourage the Pro- 
pagation the Species. 


LE WIS XIV. appointed ( y) particular penſions to thoſe who 
had ten children, and much larger to ſuch as had twelve. 
But it is not ſufficient to reward prodigies. In order to communi- 
cate a general ſpirit, which leads to the propagation of the ſpecies, 
It is neceſſary for us to eſtabliſh, like the Romans, general rewards, 
or general penalties. | 


Cray. XXVIII. By what Means we may remedy a Depopulation. 
W HEN a ſtate is depopulated by particular accidents, by wars, 


peſtilence, or famine, there are ſtill reſources left. The men 
who remain may preſerve the ſpirit of induſtry ; they may ſeek to 
repair their misfortunes, and calamity itſelf may make them become 


(v) Introduction to the hiſtory of it almoſt on every fide. 

Europe, chap, 5. of France. ( y) The edict of 1666, in fayour af 
(ﬆ} Mabometag countries ſurround marriages. ſy EO 

ng * more 
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more induſtrious. This evil is almoſt incurable, when the depopu- 
lation is prepared beforehand by interior vice and a bad govern- 
ment. When this is the caſe, men periſh with an inſenſible and 
habitual diſeaſe : born in miſery and weakneſs, in violence, or under 
the influence of a wicked adminiſtration, they ſee themſelves de. 
froyed and frequently without perceiving the cauſe of their deſtrue- 
tion. Of this we have a melancholy proof, in the countries deſo- 
lated by deſpotic power, or by the exceſſive advantages of the 
clergy over the laity. 

In vain ſhall we wait for the ſuccour of children yet unborn, to 
re-eſtabliſh a ſtate thus depopulated. There is not time for this; 
men in their ſolitude are without courage or induſtry. With land 
ſafficient to nouriſh a nation, they have ſcarcely enough to nouriſh a 
family. The common people have not even a property in the mi- 
ſeries of the country, that is, in the fallows with which it abounds, 
The clergy, the prince, the cities, the great men, and ſome of the 
principal citizens, inſenſibly become proprietors of all the land 
which lies uncultivated : the families who are ruined have left their 
fields; and the labouring man is deſtitute. 

In this ſituation they ſhould take the ſame meaſures throughout the 
whole extent of the empire, which the Romans took in a part of 
theirs; they ſhould practiſe, in their diſtreſs, what theſe obſerved 
in the midſt of plenty; that is, they ſhould diſtribute land to all the 
families who are in want, and procure them materials for clearing 
and cultivating it. This diſtribution ought to be continued ſo long 
as there is a man to receive it; and in ſuch a manner, as not te 
loſe a moment, that can be induſtriouſly employed, 


CHar. XXIX. Of Hyſditals. 


- MAN is not poor becauſe he has nothing, but becauſe he does 
not work. The man who without any degree of wealth has an 
employment, is as much at his eaſe as he who without labour has 
an income of a hundred crowns a year. He who has no ſubſtance, 
and yet has a trade, is not poorer than he who, poſſeſſing ten acres 
of land, is obliged to caltivate it for his ſubſiſtence. The mechanic, 
who gives his art as an inheritance to his children, has left them a 
fortune, which is multiplied in proportion to their number. It is 
not ſo with him, who having ten acres of land, divides. it amongſt 

his children, | 5 | 
In trading countries, where many men have no other ſubſiſtence 
but from the arts, the ſtate is frequently obliged to ſupply the ne- 
ceflities of the aged, the ſick, and the orphan. A well- regulated 
government draws this ſupport from the arts themſelves. It gives 
to ſome ſuch employment as they are capable of performing; others 
are taught to work, and this teaching of itſelf becomes an employ- 

ment. | 2 
he alms given to a naked man in the ſtreet do not fulfil the ob- 
ligations of the ſtate, which owes to every citizen a certain ſubſiſt- 
efice, a proper nouriſhment, convenient cloathing, and a kind of 

life not incompatible with health. 
Aurengzebe (z) being aſked, why he did not build hoſpitals, 
Kid, I will make my empire ſo rich, that there ſhall be no nud of 
(+) See Sir John Chardin's Travels thro' Perſia, vol, viii. 

hoſpitals, 
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hoſpitals. He ought to have faid, I will begin, by rendering my 
empire rich, and then I will build hoſpitals. 

The riches of the ſtate ſuppoſe great induſtry. Amidſt the nu- 
merous branches of trade, it is impoſſible but ſome muſt ſuffer ; and 
conſequently the mechanics muſt be in a momentary neceſſity. 
Whenever this happens, the ſtate is obliged to lend them a ready 
aſſiſtance ; whether it be to prevent the ſufferings of the people, or 
to avoid a rebellion. In this caſe hoſpitals, or ſome equivalent regu- 
lations, are neceſſary to prevent this miſery. 

But when the nation 1s poor, private poverty ſprings from the 
general calamity ; and is, if I may fo expreſs myſelf, the general 
calamity itſelf. All the hoſpitals in the world cannot cure this pri- 
vate poverty; on the contrary, the ſpirit of indolence, which it con- 
ſtantly inſpires, increaſes the general, and conſequently the private 
miſery. 

; AM VIII. (a) ** to reform the church of England, 
ruined the monks, of themſelves a lazy ſet of people, that encou- 
raged lazineſs in others; becauſe, as they practiſed hoſpitality, an 
infinite number of idle perſons, gentlemen and citizens, ſpent their 
lives in running from convent to convent. He demoliſhed even the 
hoſpitals, in which the lower people found ſubſiſtence, as the gen- 
tlemen did theirs in the monaſteries. Since theſe changes, the 
ſpirit of trade and induſtry has been eſtabliſhed in England. 

At Rome, the hoſpitals place every one at his eaſe, except thoſe 
who labour, except thoſe who are induſtrious, except thoſe who 
have land, except thoſe who are engaged in trade. 

I have obſerved, that wealthy nations have need of hoſpitals, be- 
cauſe fortune ſubjects them to a thouſand accidents ; but it is plain 
that tranſient aſſiſtances are much better than perpetual foundations. 
The evil is momentary ; it is neceſſary, therefore, that the ſuccour 
mould be of the ſame nature, and that it be applied to particular 
accidents, 


(a) See Burnet's Hiſt, of the Reformation. 
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B O O K XXIV. 


'OF LAWS AS RELATIVE TO RELIGION, CONSI. 
PERED IN ITSELF, AND IN ITS DOCTRINES. 


- — ># % fi - 


1 


Cray. I. Of Religion in general. 


| 8 amidſt ſeveral degrees of darkneſs we may form a jud gmen: 
of thoſe which are the leaſt thick, and among precipices which 
are the leaſt deep; ſo we may ſearch among falſe religions for 
thoſe that are moſt conformable to the welfare of ſociety ; for thoſe 
which, though they have not the effect of leading men to the felicity 
of another life, may contribute moſt to their happineſs in this. 
I ſhall examine therefore the ſeveral religions of the world, in re- 
lation only to the good they produce in civil ſociety ; whether J 
Tpeak of that which has its root in heaven, or of thoſe which ſpring 
om the earth, * | 8 
As in this work, I am not a divine, but a political writer, I may 
here advance'things which are no otherwiſe true, than as they cor- 
reſpond with a worldly manner of thinking, not as conſidered in 
their relation to truths of a more ſublime nature, | | 
With regard to the true religion, a perſon of the leaſt degree of 
impartiality muſt ſee, that I have never pretended to make its in- 
tereſts ſubmit to thoſe of a political nature, but rather to unite them; 
now, in order to unite, it is neceſſary that we ſhould know them. 
The Chriſtian religion, which ordains that men ſhould love each 
other, would, without doubt, have every nation bleſt with the beſt 
civil, the beſt political laws; becauſe theſe, next to this religion, 
are che greateſt good that men can give and receive. | 


Cnar. II. 4 Paradox of Mr, Bayle's. 


R, (a) Bayle has pretended to prove, that it is better to be an 
' atheiſt than an idolater; that is, in other words, that is leſs 
dangerous to have no religion at all, than a bad one, I had ra- 
ther, ſaid he, it Huld be ſaid of me, that I had no exiſtence, than 
' that I am a villain. This is only a ſophiſm, founded on this, 
that it is of no importance to the human race to believe that a cer- 
tain man exiſts ; whereas it is extremely uſeful for them to believe the 
exiſtence ofa God. From the idea of his non-exiſtence, immedi- 
ately follows that of our independence; or, if we cannot conceive 
this idea, that of diſobedience. To ſay that religion is not a 
reſtraining motive, becauſe it does not always reſtrain, is 
equally abſurd, as to ſay, that the civil laws are not a reſtrain- 
ing motive. It is a falſe way of reaſoning againſt religion, to 
y 4 


(s) Thougats on the Comet, 
collect, 
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collect, in a large work, a long detail of the evils it has produced, 
if we do not give, at the ſame time, an enumeration of the advan- 
tages which have flowed from it. Were I to relate all the evils that 
have ariſen in the world from civil laws, from monarchy, and from 
republican government, I might tell of frightful things. Were it 
of no advantage for ſubjects to have religion, it would ſtill be of ſome, 
if princes had it, and if they whitened with foam the only rein which 
can reſtrain thoſe who fear not human laws, 

A prince who loves and fears religion is a lion, who ſtoops to the 
hand that ſtrokes, or to the voice that appeaſes him. He who fears 
and hates religion, is like the ſavage beaſt, that growls and bites the 
chain, which prevents his flying on the paſſenger. He who has no 
religion at all, is that terrible animal, who perceives his liberty 
only when he tears in pieces, and when he devours. 

The queſtion is not to know, whether it would be better that a 
certain maa, or a certain people, had no religion, than to abuſe 
what they have; but to know what is the leaſt evil, that religion be 
ſometimes abuſed, or that there be no ſuch reftraint as religion on 
mankind. ; 

To diminiſh the horror of atheiſm, they lay too muck to the charge 
of idolatry. It is far from being true, that when the ancients raiſed 
altars to a particular vice, they intended to ſhew, that they loved 
the vice; this ſignified, on the contrary, that they hated it. When 
the Lacedzmonians erected a temple to Fear, it was not to ſhew that 
this warlike nation deſired, that he would in the midſt of battle 
poſſeſs the hearts of the Lacedemonians. They had deities to whom 
they prayed not to inſpire them with guilt; and others whom they 
beſought to ſhield them from it. | 


CnAr. III. That a moderate Government is moſt agreeable to 
the Chriſtian Religion, and a dęſpotic Government to the Maho+ 


metan. 


THE Chriſtian religion is a ſtranger to mere deſpotic power, 
The mildneſs ſo frequently recommended in the goſpel, is in- 
compatible with the deſpotic rage with which a prince puniſhes his 
fubjeQs, and exerciſes himſelf in cruelty. 
As this religion forbids the plurality of wives, its princes are leſs 
confined, leſs concealed from their ſubjects, and conſequently have 
more humanity : they are more diſpoſed to be directed by laws, and 
_— capable of perceiving, that they cannot do whatever they 
pleaſe. | 
While the Mahometan princes inceſſantly give or receive death; 
the religion of the Chriſtians renders their princes leſs timid, and 
conſequently leſs cruel. The prince confides in his ſubjects, and 
the ſubjects in the prince. How admirable the religion, which, 
while it only ſeems to have in view the felicity of the other life, 
continues the happineſs of this! 
It is the Chriſtian religion, that, in ſpite of the extent of the em- 
pire and the influence of the climate, has hindered defpotic power 
from being eſtabliſhed in Ethiopia, and has carried into the heart 
of Africa the manners and laws of Europe. 8 
The heir to the empire of Æthiopia enjoys a principality; and gives 
ta other ſubjects an example of love and obedience. Not far from 


Y 4 thence 


* 
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thence may we ſee the Mahometan ſhutting up the children of the 
king (Sof Sennar, at whole death, the council ſends to murder 
them, in favour of the prince who mounts the throne. 

Let us ſet before our eyes, on the one hand, the continual maſſa. 
eres of the kings and generals of the Greeks and Romans; and on 
the other, the Sefiruion of people and cities by thoſe famous con- 

erors, Timur Beg and Jenghiz Khan, who ravaged Afia ; and we 

all ſee, that we owe to Chriſtianity, in government, a certain po- 
litical law; and in war, a certain law of nations; benefits which 
human nature can never ſufficiently acknowledge. 

It is owing to this law of nations, that amongſt us, victory leaves 
- theſe great advantages to the conquered, life, liberty, laws, wealth, 
and always religion, when the conqueror is not blind to his own 
intereſt, 

We may truly ſay, that the people of Europe are not at preſent 
more diſunited than the people and the armies, or even the armies 
amongſt themſelves, were under the Roman empire, when it was 
become a deſpotic and military government. On the one hand, the 
armies engaged in war againſt each other; and on the other, they pil - 
laged the cities, and divided or confiſcated the lands. 


CAT. IV. Conſequences from the Character of the Chriſtian Reli- 
f gion, and that of the Mabometan. 


ROM the characters of the Chriſtian and Mahometan religions, 

we ought, without any further examination, to embrace the one, 
and reje& the other: for it is much caſier to prove, that religion 
ought to humanize the manners of men, than that any particular re- 
ligion 1s true. 
It is a misfortune to human nature, when religion is given by a 
conqueror. The Mahometan religion, which ſpeaks only by the 
ſword, acts ſtill upon men with that deſtructive ſpirit with which it 
was founded. 

The hiſtory of Sabbaco (c), one of the paſtoral kings of Egypt, 
1s very extraordinary. The tutelar god of Thebes appearing to him 
in a dream, ordered him to put to death all the prieſts of Egypt. He 
judged, that the gods were diſpleaſed at his 9 on the throne, 

ce they commanded him to commit an action contrary to their 
ordinary pleaſure ; and therefore he retired into Athiopia. 


Cnar. V. That the Catholic Religion is moſt agreeable to a Monarchy, 
and the Proteſtant to a Republic. 


WH Na religion is introduced and fixed in a ſtate, it is com- 
monly ſuch as is moſt ſuitable to the plan of government there 
eftabliſhed ; for thoſe who receive it, and thoſe who are the cauſe of 
its being received, have ſcarcely any other idea of policy, than that 
of the ſtate in which they were born. 


(b) Deſcription of Ethiopia, by M. ing Letters. 
Ponce, a Phyſician. Calais of edify- (e) See Diodorus, lib. 2: 


When 


When the Chriſtian religion, two centuries ago, became unhappily 
divided into Catholic and Proteſtant, the people of the north em- 
braced the Proteſtant, and thoſe of the ſouth adhered ſtill to the Ca- 
tholic. 

The reaſon is plain: the people of the north have, and will for 
ever have, a ſpirit of liberty and independence, which the people of 
the ſouth have not; and therefore a religion, which has no viſible 
head, is more agreeable to the independency of the climate, than 
that which has one. 

In the countries themſelves, where the Proteſtant religion became 
eſtabliſhed, the revolutions were made purſuant to the . plans 
of political government. Luther having great princes on his ſide, 
would never have been able to make them reliſh an eccleſiaſtic au- 
thority that had no exterior pre- eminence; while Calvin, having to 
do with people who lived under republican governments, or with ob- 
ſcure citizens in monarchies, might very well avoid eſtabliſhing dig- 
nities and 1 

Each of theſe two religions was believed to be the moſt perfect; 
the Calviniſt judging his moſt conformable to what Chriſt had ſaid, 
and the Lutheran to what the Apoſtles had practiſed. ; 


Caay, VI. Another of Mr. Bayle's Paradoxes, 


MR. Bayle, after having abuſed all religions, endeavours to ſul- 
ly Chriſtianity: he boldly aſſerts, that true Chriſtians cannot 
form a government of any duration. Why not? citizens of this 
profeſſion being infinitely enlightened with reſpe& to the various 
duties of lite, and having the warmeſt zeal to fulfil them, muſt be 
perfectly ſenſible of the rights of natural defence. The more the 
believe themſelves indebted to religion, the more they would thi 
due to their country. The principles of Chriſtianity, deeply en- 
raved on the heart, would be infinitely more powerful than the 

Iſe honour of monarchies, than the humane virtues of republics, 
or the ſervile fear of deſpotic ſtates. 

It is aſtoniſhing, that this great man ſhould not be able to diſtin- 
guiſh between the orders for the eſtabliſhment of Chriſtianity, and 
Chriſtianity itſelf; and that he ſhould be liable to be charged with 
not knowing the ſpirit of his own religion. When the legiſlator, 
inſtead of laws, has given counſels, this is, becauſe he knew, that 
if theſe counſels were ordained as laws, they would be contrary to 
the ſpirit of the laws themſelves. 


CA. VII. Of the Laws of Perfection in Religion. 


H UM AN laws, made to direct the will, ought to give precepts 
and not counſels; religion, made to influence the heart, ſhoul 
give many counſels, and few precepts. | 
When, for inſtance, it gives rules, not for what is good, but for 
what is better; not to direct to what is right, but to what is per- 
fect; it is expedient, that theſe ſhould be counſels, and not laws: 
for perfection can have no relation to the univerſality of men, or 
things. Beſides, if theſe were laws, there would be a neceſſity for 


an infinite number of others, to make people obſerve the firſt. Ce- 
| | 4 libacy 
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Hbacy was adviſed by Chriſtianity : when they made it a law in re- 
ſpect to a certain order of men, it became neceſſary to make new 
(4) ones every day, in order to oblige thoſe men to obſerve it. 
The legiſlator wearied himſelf, and he wearied ſociety, to make 
men execute by precept, what thoſe, who love perfection, would 
have executed as counſel. | 


Cray, VIII. Of the Connection between the moral Laws, and thoſe 
of Religion. 
JN a country ſo unfortunate as to have a religion that God has 
not revealed, it is neceſſary for it to be agreeable to morality ; 
becauſe, even a falſe religion is the beſt ſecurity we can have of the 
probity of men, 
The principal points of religion of the inhabitants of Pegu (e) 
/ are, not to commit murder, not to ſteal, to avoid uncleanneſs, not 
to give the leaſt uneaſineſs to their neighbour, but to do him, on 
the contrary, all the good in their power. With theſe rules 
they think they ſhould be ſaved in any religion whatſoever. From 
hence it proceeds, that thoſe people, though poor and proud, be- 
have with gentleneſs and compaſſion to the unhappy. : 


Cray. IX. Of the Eſſenes. 


HE Eſſenes (/) made a vow to obſerve juſtice to mankind, 
to do no ill toany perſon, upon whatſoever account, to keep 
faith with all the world, to hate injuſtice, to command with mo- 
deſty, always to ſide with truth, and to fly from all unlawful 
gain. 
CHAT. X. Of the Sed of Stoics. 


T HE ſeveral ſects of philoſophy amongſt the ancients, were a 
ſpecies of religion. Never were any principles more worthy of 
human nature, and more proper to form the good man, than thoſe 
of the Stoics : and if I could for a moment ceaſe to think that I am 
a Chriſtian, 1 ſhould not be able to hinder myſelf from ranking the 
deſtruction of the ſect of Zeno among the misfortunes that have 
befallen the human race. 

It carried to exceſs only thoſe things in which there is true great- 
neſs, the contempt of pleaſure and of pain. 

It was this ſe& alone that made citizens; this alone that made 
great men; this alone great emperors. 

Laying aſide for a moment revealed truths, let us ſearch through 
all nature, and we ſhall not find a nobler object than the Anto- 
ninus's: even Julian himſelf, Julian, (a commendation thus wreſt- 
ed from me, will not render me an accomplice of his apoſtacy) no, 
there has not been a prince ſince his reign more worthy to go- 
vern mankind. | 

While the Stoics looked upon riches, human grandeur, grief, diſ- 
Juietudes, and pleaſure, as vanity ; they were entirely employed 
in labouring for the happineſs of mankind, and in exerciſing the 


(A) Dupin's Eccleſiaſtical Library of Eaft = Company, vol. 3. part 14 
the 6th century, vol. 5. age 36. 
| - Page 3 

(e) Collection of Voyages that con- (J) Hiſt, of the Jews, by Prideauzx, 
pribated to the eſtabliſhment of the 5 
* $ duties 
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duties of ſociety. It ſeems as if they regarded that ſacred ſpirit, 
which they believed to dwell within them, as a kind of favourable 

rovidence watchful over the human race. | 
Born for ſociety, they all believed that it was their deſtiny to la- 
bour for it; with ſo much the leſs fatigue, as their rewards were all 
within themſelves. Happy by their philoſophy alone, it ſeemed as 
if only the happineſs of others could increaſe theirs, 


CAT. XI. Of Contemplation. 


M E N being made to preſerve, to nouriſh, to clothe themſelves, 
and do all the actions of ſociety, religion ought not to give 
them too contemplative a life (g). 

The Mahometans become ſpeculative by habit; they pray five 
times a day, and each time they are obliged to caſt behind them 
every thing which has any concern with this world: this forms 
them for ſpeculation. Add to this that indifference for all things 
which is inſpired by the doctrine of unalterable fate. 

If other cauſes beſides theſe concur to diſengage their affections; 
for-inſtance, if the ſeverity of the government, if the laws con- 
cerning the property of land, give them a precarious ſpirit; all is 
loſt. | | 

The religion of the Gaurs formerly rendered Perſia a flouriſhing 
kingdom; it corrected the bad effects of deſpotic power. The 
ſame empire is now deſtroyed by the Mahometan religion. 


CA. XII. Of Penances, 


PENANCES ought to be joined with the idea of labour not 
with that of idleneſs; with the idea of good, not with that gf 
ſuper-eminent; with the idea of frugality, not with that of avarice. 


CHay. XIII. Of inexpiable Crimes. 


JT appears from a paſſage of the books of the pontiffs, quoted 
by Cicero (+), that they had amongſt the (i) Romans inev- 
piable crimes; and it is on this that Zozymus founds the, narration 
ſo proper to blacken the motives of Conſtantine's converſion; and 
Julian, that bitter raillery on this converſion in his Cæſars. 
The Pagan religion indeed, which prohibited only ſome of the 
roſſer crimes, and which ſtopped the hand, but meddled not with 
the heart, might have crimes that were inexpiable: but a religion 
which bridles all the paſſions; which is not more jealous of actions, 
than of thoughts and defires; which holds us not by a few chains, 
but by an infinite number of threads ; which, leaving human juſtice 
aſide, eſtabliſhes another kind of juſtice ; which is ſo ordered, as 
to lead us continually from repentance to love, and from love to 
repentance; which puts between the judge and the criminal a 
greater mediator, between the juſt and the mediator a great judge; 
a religion like this ought not to have inexpiable crimes, But, 
while it gives fear and hope to all, it makes us ſufficiently ſenſible, 


(e) This is the inconvenience of the (i) Sacrum commiſſum, quod neque e, 


Aoctrine of Foe and Laockium, Plari poterit, impie commiſſum eſt 3 gued 
(Y) Lib. 2. of laws. n * #xpiari polerit publici ſacerdotes expianto. 


\ 


that 


- 
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that though there is no crime in-its own nature inexpiable, yet a 
whole criminal life may be ſo; that it is extremely dangerous to 
affront mercy, by new crimes and new expiations; that an uneaſi- 
neſs on account of ancient debts, from which we are never entirely 
free, ought to make us afraid of contracting new ones, of filling 
up the meaſure, and going even to that point where paternal good- 
neſs is limited. 


Caar. XIV. In what Manner Religion has an Influence on Civil | 


Laws. 


. 
A both religion and the civil laws ought to have a peculiar ten- 
41 dency to render men good citizens, it is evident, that when 
one of theſe deviates from this end, the tendency of the other 
ought to be ſtrengthened. The leſs ſeverity there is in religion, 
the more there ought to be in the civil laws, | 

Thus the reigning religion of Japan having few doctrines, and 

poſing neither future rewards nor pumſhments, the laws to 
upply theſe defects have been made with the ſpirit of ſeverity, and 
are executed with an extraordinary punctuality. 

When the doctrine of neceſſity is eſtabliſhed by religion, the pe- 
nalties of the laws ought to be more ſevere, and the magiſtrate more 
vigilant; to the end that men, who would otherwiſe become aban- 
doned, might be determined by theſe motives; but it is quite 
Otherwiſe, where religion has eſtabliſhed the doctrine of liberty. 

From the inactivity of the ſoul ſprings the Mahometan doctrine 
of predeſtination, and from this doctrine of predeſtination ſprings 
the inactivity of the ſoul. This, they ſay, is in the decrees of God ; 
they muſt therefore tndulge their repoſe. In a caſe like this, the 
magiſtrate ought to waken by the laws thoſe who are lulled aſleep 

religion. ; 
1 religion condemns things which the civil laws ought to 
rmit, there is danger leſt the civil laws, on the other hand, ſhould 
permit what religion ought to condemn. Either of theſe is a con- 
ſtant proof of a want of true ideas of that harmony and propor- 
tion, which ought to ſubſiſt between both. 

Thus the Tartars (4), under Fenghiz-Kharn, amongſt whom it 
was a fin and even a capital crime to put a knife in the fire, to lean 
againſt a whip, to ſtrike a horſe with his bridle, to break one bone 
with another; did not believe it to be any fin to break their word, 
to ſeize upon another man's goods, to do an injury to a perſon, or 
to commit murder. In a word, laws which render that neceſſary 
which is only indifferent, have this inconveniency, that they make 
thoſe things indifferent, which are abſolutely neceſſary. 

The people of Formoſa (/) believe, that there is a kind of 
hell, but it 1s to puniſh thoſe who at certain ſeaſons have not gone 
naked; who have dreſſed in callico, and not in filk; who have 
preſumed to look for oyſters; or who have undertaken any buſineſs 
without conſulting the ſong of birds: whilſt drunkenneſs and de- 


(#) See the relation written by Fobn (1) Collection of Voyages that con- 
_ Carpin, ſent to Tartary by Pope tributed to the eſtabliſhment of the 
D nt IV. in the year 1246. Eaſt-India Company, vol. 5. page 192+ 


bauchery 


a 
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bauchery are not regarded as crimes. They believe even that the 
debauches of their children are agreeable to their gods. 

When religion abſolves the mind by a _ merely accidental, 
it loſes its greateſt influence on mankind. he people of India 
believe, that the waters of the Ganges have a ſanctifying vir- 
tue (u). Thoſe who die on its banks are imagined to be ex- 
empted from the torments of the other life, and to be entitled to 
dwell in a region full of delights; and for this reaſon the aſhes of 
the dead are ſent from the met diſtant places to be thrown into 
this river. Little then does it fignify whether they have lived 
virtuouſly or not, ſo they be but thrown into the Ganges, 

The idea of a place of rewards has a neceſſary connection with 
the idea of the abodes of miſery; and when they hope for the 
former without fearing the latter, the civil laws have no longer 
any influence. Men who think themſelves ſure of the rewards of 
the other life, are above the power of the legiſlator; they look 
upon death with too much contempt: how ſhall the man be re- 
ſtrained by laws, who believes that the greateſt pain the magiſtrate 
tan inflit, will end in a moment to begin his happineſs ? | 


Cray. XV. How falſe Religions are ſometimes corrected by the - 


Civil Laws. 


QCIMPLICITY, ſuperſtition, or a reſpect for antiquity, have ſome- 

times eſtabliſhed myſteries or ceremonies ſhocking to modeſty ; 
of this the world has furniſhed numerous examples. Ariſtotle (a) 
fays, that in this caſe the law permits the fathers of families to 
repair to the temple to celebrate theſe myſteries for their wives 
and children, How admirable the civil law, which in ſpite of reli- 
gion preſerves the manners untainted ! 

Auguſtus (o) excluded the youth of either ſex from aſſiſting at 
any nocturnal ceremony, unleſs accompanied by a more aged rela- 
tion; and when he revived the Zupercalia, he would not allow the 
young men to run naked. 


Cnay. XVI. How the Laws of Religion corre the Inconveniencies 
of a political Conſtitution. 


ON the other hand, religion may ſupport a ſtate, when the laws 
themſelves are incapable of doing it. 

Thus, when a kingdom is frequently agitated by eivil wars, 
religion may do much, by obliging one part of the ſtate to remain 
always quiet, Among the Greeks, the Eleans, as prieſts of Apollo, 
lived always in peace. In Japan (þ), the city of Meaco enjoys a 
conſtant peace, as being a holy city: religion ſupports this regula» 
tion, and that empire, which ſeems to be alone upon earth, and 
which neither has, nor will have, any dependence on foreigners, 
has always, in its own boſom, a trade which war cannot ruin. 

In kingdoms, where wars are not entered upon by a general 
conſent, and where the laws have not pointed out any means either 


(m) Edifying Letters, Collect. 15. ( 7 Collection of Voyages made to 
() Polit. lib. 7. Cap. 17. eſtabliſh an India Company, vol. 4 
le) Suetonius in Auguſte, cap. 31. page 127. 


of 
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of terminating or preventing them, religion eſtabliſhes times of 
peace, or ceſſation from hoſtilities, that the people may be able io 
ſow their corn, and perform thoſe other labours, which are abſo- 
lately neceſſary for the ſubſiſtence of the ſtate. | 

Every year all hoſtility ceaſes between the (4) Arabian tribes 
for four months; the leaſt diſturbance would then be an impiety, 
In former times, when every lord in France declared war or peace, 
religion granted a truce, which was to take place at certain ſea. 


. . Cu ae. XVII. The Same Subject continued. 
W H EN, a ſtate has many cauſes for hatred, religion ought to 


produce many ways of reconciliation, The Arabs, a people 
addicted to robbery, are frequently guilty of doing injury and in- 
Juſtice. Mahomet (r) enacted this law : F any one forgives (5) the 
blood of his. brother, he may purſue the malefattor for damages and 
intereſt : but he who ſhall injure the wicked, after having received 
fatisfaion, ſhall, in the day of judgment, ſuffer the moſt grievous tor- 
ments. 

The Germans inherited the hatred and enmity of their near 

relations: but theſe were not eternal. Homicide was expiated by 
giving a certain number of cattle, and all the family received ſatis- 
faction: a thing extremely uſeful, ſays Tacitus (2), becauſe enmi- 
ties are moſt dangerous amongſt a free people. I believe, indeed, 
that their miniſters of religion, who were held by them in ſo much 
credit, were concerned in theſe reconciliations. 
_ Amongſt the inhabitants of Malacca (2), where no form of 
reconciliation is eſtabliſhed, he who has committed murder, certain 
of being aſſaſſinated by the relations or friends of the deceaſed, 
abandons himſelf to fury, and wounds or kills all he meets. 


nr. XVIII. How the Laws of Religion have the Efe@ of Civil 


Laws. 


| 1 firſt Greeks were ſmall nations, frequently diſperſed, pirates 

at ſea, unjuſt at land, without government, and without laws. 
The mighty actions of Hercules and Theſeus let us ſee the ſtate of 
that riſing people. What could religion do more, to inſpire them 
with horror againſt murder? It declared, that the man who had 
been (v)) murdered was enraged againſt the aſſaſſin, that he would 
poſſeſs his mind with terror and trouble, and oblige him to yield 
to him the places he had frequented when alive. They could not 
touch the criminal, nor converſe with him (x), without being de- 
filed: the murderer was to be expelled the city, and an expiation 
made for the crime (5). 


() See Prideaux, Life of Maho- tributed to the eſtabliſh ment of the Eaſt 
met, page 64. India Company, vol. 7. page 303. See 
(r) Koran, book 1. chap. of the cow. alſo Memoirs of the C. de Forbin, and 
(.) On renouncing the law of retalia- what he ſays of the people of Macaſſar. 
tion. (v) Plato, of laws, lib. 9. 
(te) De morib. Germanorum. (*) Tragedy of Oedipus Coloneus. 
* Collection of Voyages that con- () Plato, of Laws, lib. g. 
CRHAx. 
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CHAT. XIX. That it is not fo much the Truth or Falſity of a Doc- 


trine which renders it uſeful or pernicious, to Men in civil Goveru- 


ment, as the Uſe or Abuſe of it. | 


T HE moſt true and holy doctrines may be attended with the 
; very worſt conſequences, when they are not connected with the 
principles of ſociety; and, on the contrary, doctrines the moſt falſe 
may be attended with excellent conſequences, when contrived fo as 
to be connected with theſe principles. 

The religion of Confucius (z) diſowns the immortality of the 
ſoul ; and the ſe& of Zeno did not believe it. Theſe two ſects have 
drawn from their bad principles conſequences, not juſt indeed, but 
moſt admirable as to their influence on ſociety. Thoſe of the re- 
ligion of Tao, and of Foe, believe the immortality of the ſoul ; but 
from this ſacred doctrine they draw the moſt frightful conſequences, 
The doctrine of the immortality of the ſoul falſely underſtood, has, 
almoſt in every part of the globe, and in every age, engaged wo- 
men, ſlaves, ſubjects, friends, to murder themſelves, that they 
might go and ſerve in the other world the object of their reſpect or 
love in this. 'Thas it was in the Weſt Indies; thus it was amongſt 
the Danes (a); thus it is at preſent in Japan (5), in Macaſſar (c). 
and many other places. | 

'Theſe cuſtoms do not ſo directly proceed from the doArine of the 
immortality of the ſoul, as from that of the reſurrection of the body, 
from whence they have drawn this conſequence, that, after death, 
the ſame individual will have the ſame wants, the ſame ſentiments, 
the ſame paſſions. In this point of view, the doctrine of the immor- 
tality of the ſoul has a prodigious effect on mankind; becauſe the 
idea of only a ſimple change of habitation, is more within the reach 
of the human underſtanding, and more adapted to flatter the heart, 
than the idea of a new ale Alcation. | 
It is not enough for religion to eſtabliſh a doctrine, it muſt alſo 
direct its influence. This the Chriſtian religion performs in the 
moſt admirable manner, particularly with regard to the doctrines of 
which we have been freaking. It makes us hope for a ſtate, which 
is the object of our belief; not for a ſtate which we have already, ex- 
perienced, or known: thus every article, even the reſurrection of 
the body, leads us to ſpiritual ideas. 


” 
. 


(z) A Chineſe philoſopher reaſons 
thus againſt the doctrine of Foe: © It 
« js ſaid in a book of that ſe, that the 
* body is our dwelling place, and the 
4 foul the immortal gueit which lodges 
« there: but if the bodies of our rela- 
« tions are only a lodging, it is natural 
« to regard them with the ſame con- 
c tempt we ſhould feel for a ſtructure 
« of earth and dirt, Is not this endea- 
« youring to tear from the heart the 
« virtue of love to one's own parents? 


& This leads us even to neglect the care 


© of the body, and to refuſe it the com- 
« pathon and affection ſo neceſſary for 
« its preſervation ; hence the diſciples 
cc of Foe kill themſelves by thouſands,” 
Work of an ancient Chineſe Philoſopher in 
the Collection of Du Halde, vol. 3. page 


2. 
- (a) See Tho, Bartholin's Antiq. of 
the Danes. 

() An Account of Japan, in the eol- 
lection of Voyages that contributed to 
eſtabliſh an Eaſt India company. 

(c) Forbin's Memoirs, 


CHAP, 
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Cuar. XX. The ſame Subject continued. 
T HE facred books (4) of the ancient Perſians ſay, IF you 
would be holy, inftru# your children, becauſe all the good ations 
evhich they perform, will be imputed to you, They adviſe them to 
marry betimes, becauſe children at the day of judgment will be 


as a bridge, over which thoſe who have none cannot paſs, Theſe 
doctrines were falſe, but extremely uſeful. 


CHAT. XXI. Of the Metempſychofes, 


4 A HE doctrine of the immortality of the ſoul is divided inte 
1 three branches, that of pure immortality, that of a fimple 
change of habitation, and that of a metempſychoſis ; that is, the 
ſtem of the Chriſtians, that of the Scythians, and that of the In- 
ians. We have juſt been ſpeaking of the two firſt, and [I ſhall ſay 
of the laſt, that as it has been well or ill explained, it has had good 
or bad effects. As it inſpires men with a certain horror againſt 
bloodſhed, very few murders are committed in the Indies ; and 
though they ſeldom puniſh with death, yet they enjoy a perfect 
tranquillity. 
Qn the other hand, women burn themſelves at the death of their 
buſbands ; thus it is only the innocent who ſuffer a violent death. 


Cuar. XXII. That it is dangerous for Religion to inſpire an Aver- 
fron for T hings in themſelves indifferent. 


A KIND of honor eftabliſhed in the Indies by the prejudices of 

religion, has made the ſeveral tribes conceive an averſion 

againſt each other. This honor is founded entirely on religion; 

theſe family diſtinctions form no civil diſtinctions: there are 

2 who would think themſelves diſhonoured by eating with 
eir king. 

Theſe 1 * of diſtinctions are connected with a certain averſion 
for other men, very different from thoſe ſentiments which naturally 
ariſe from difference of rank; which, amongſt us, comprehends a 
love for inferiors. | 

The laws of religion ſhould never inſpire an averſion to any thing 
but vice, and, above all, they ſhould never eſtrange man from a 
love and tenderneſs for his own ſpecies. | 

The Mahometan and Indian religions embrace an infinite num- 
ber of people : the Indians hate the Mahometans, becauſe they eat 
cows ; the Mahometans deteſt the Indians, becauſe they eat hogs, 


: Cray. XXIII. Of Feſtivals. 


WIEN religion appoints a ceſſation from labour, it ought to 
have a greater regard to the neceſſities of mankind, than to 


the grandeur of the Being it deſigns to honour, 
(d) Mr. Hyde. 


Athens 
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Athens (e) was ſubject to great inconveniencies from the exceſſive 
number of its feſtivals. Theſe powerful people, to whoſe deciſion 
all the cities of Greece came to ſubmit their quarrels, could not 
have time to diſpatch ſuch a multiplicity of affairs. 

When Conſtantine ordained that the people ſhould reſt on the 
ſabbath, he made this decree for the cities (/, and not for the 
inhabitants of the open country ; he was ſenſible, that labour in the 
cities was uſeful, but in the fields neceſſary. 

For the ſame reaſon, in a country ſupported by commerce, the 
number of feſtivals ought to be relative to this very commerce. 
Proteſtant and Catholic countries are ſituated (g) in ſuch a manner 
that there is more need of labour in the former than in the latter; 
the ſuppreſſion of feſtivals is therefore more ſuitable to Proteſtant 
than to Catholic countries, 3 | 

Dampier (4) obſerves, that the diverſions of different nations 
vary greatly, according to the climate, As hot climates produce a 
quantity of delicate fruits, the barbarians eaſily find neceſſaries, 
and therefore ſpend much time in diverſions. The Indians of col- 
der countries 3 not ſo much leiſure, being obliged to fiſh and 
hunt continually, hence they have leſs muſic, dancing, and feſtivals. 
If a new religion ſhould be eſtabliſhed amongſt theſe people, it 
ought to have regard to this in the inftitution of feſtivals. 


CnAr. XXIV. Of the local Laws of Religion: 


T HERE are many local laws in various religions ; and when 
Montezuma with ſo much obſtinacy inſiſted that the religion of 

the Spaniards was good for their country, and his for Mexico, he 
did not aſſert an abſurdity ; becauſe, in fact, legiſlators could ne- 
ver help having a regard to what nature had eſtabliſhed before 
them. | | 

The opinion of the metempſychoſis is adapted to the climate of 
the Indies. An exceſſive heat burns (i) up all the country; they 
can breed but very few cattle ; they are always in danger of want- 
ing them for tillage ; their black cattle multiply but indifferently 
(H/; and they are fabject to many diſtempers: a law of religion which 
preſerves them 1s therefore more ſuitable to the policy of the country. 

While the meadows are ſcorched up, rice and pulſe, by the aſſiſt- 
ance of water, are brought to perfection; a law of religion which 
permits only this kind of nouriſhment, muſt therefore be extremely 
uſeful to men in thoſe climates. | 

The fleſh (J) of cattle in that country is inſipid, but the milk and 
butter which they receive from them ſerves for a part of their ſub- 
ſiſtence; therefore the law which prohibits the eating and killing of 
cows, is in the Indies not unreaſonable. 


(e) Xenophon on the republic of A- b) Dampierre's Voyages, vol. 2. 

ns. 5 60 See Bernier's Travels, vol. 2. page 
(f) Leg. 3. Cod. de Feriiss This 137. . | 

law was doubtleſs made only for the Pa- (% Edifying Letters, Col. 12. page 

gans. > g i a 
(g) The Catholics lie more towards * ) Bernier's Travels, vol. 2. page 

the ſouth, and the Proteſtants towards 187. 

the North. 
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Athens contained a prodigious multitude of people, but its terri- 


tory was barren. It was therefore a religious maxim with this peo- 
ple, that thoſe who offered ſome ſmall preſents to the gods (7) ho- 
noured them more than thoſe who ſacrificed an ox. 


Cu Ar. XXV. The Inconveniency of tranſplanting à Religion from 
one Country to andther. | 


I T follows from hence, that there are frequently many inconveni- 

* attending the tranſplanting a religion from one country to 
any other. | 
The hog, ſays Mr. de Boulainvilliers (a) be very ſcarce in 
: Pad + Ns there are almoſt no wood's, 22 9 fit for 
the nouriſhment of theſe animals : beſides, the ſaltneſs of the water and 
Food renders the people moſt ſuſcepiible of cutaneous diſorders, This lo- 
cal law could not be good in other (o) countries, where the hog is 
almoſt an univerſal, and in ſome ſort a neceſſary nouriſhment. 

I ſhall here make a reflection. Sanctorius has obſerved that pork 
tranſpires but little (), and that this kind of meat greatly hinders 
the tranſpiration of other food ; he has found that this diminution 
amounts to a third (2). Beſides, it is known that the want of tran- 
ſpiration forms or encreaſes the diſorders of the ſkin, The feeding 
on pork ought rather to be prohibited in climates, where the people 
6 pgs to theſe diſorders, as ip Paleſtine, Arabia, Zgypt, and 

* la. . A ' 


Cray, XXVI. The ſame Subje continued. 


81 R John Chardin (7) ſays, that there is not a navigable river in 
Perſia, except the Kur, which is at the extremity of the empire. 
The ancient law of the Gaurs which prohibited ſailing on rivers, 
was not therefore attended with any inconvenience in this country, 
though it would have ruined the trade of another. 

Frequent bathings are extremely uſeful in hot climates. On this 
account they are ordained in the Mahometan law, and in the Indian 
religion. In the Indies it is a moſt meritorious act to pray to (5) 
God in the running ſtream : but how could theſe things be peform- 
ed in other climates ? | 

'When a religion adapted to the climate of one country claſhes 
too much with = climate of another, it cannot be there eſtabliſhed ; 
and whenever it has been introduced, it has been afterwards diſ- 
carded. It ſeems to all human appearance, as if the climate had 
preſcribed the bounds of the Chriftian and the Mahometan re- 


8. 
It follows from hence, that it is almoſt always proper for a reli- 
gion to have particular doctrines, and a general worſhip. In laws 
concerning the practice of religious worſhip, there ought to be but 
few particulars; for inſtance, they ſhould command mortification 


(m) Furie in Athenzus, lib. 2. 23. 


() Life of Mahomet. (9) Ibid. 
' 7 As in China. | r) Travels into Perſia, vol. 2. 
p] Medieina Statica, ſect. 3. aphor. 60 Bernier's Travcle, vol. 2. 


- 
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in general, and not a certain kind of mortification. Chriſtianity is 
full of good ſenſe : abſtinence is of divine inſtitution ; but a particu- 


lar kind of abſtinence is ordained by human authority, and there- 
fore may be changed. 


8 — = — — — — 
| —— 


B 0 O K XXV. 


OF LAWS AS RELATIVE TO THE ESTABLISHMENT 
OF RELIGION AND ITS EXTERNAL PO ITT. 


Cua r. 1 Of Religious Sentiment. 


HE pions man and the atheiſt always talk of religion: the ono 
ſpeaks of what he loves, and che other of what he fears 
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HE different religions of the world do not give to thoſe who 

= profeſs tem equal motives of attachment; this depends greatly 

on the manner in which they agree with the turn of thought and per- 
ceptions of mankind. 

We are extremely addicted to idolatry, and yet have no great 
inclination for the religion of idolaters: we are not very fond of 
ſpiritual ideas, and yet are moſt attached to thoſe religions which 
teach us to adore a ſpiritual being. This proceeds from the. ſatiſ- 
faction we find in ourſelves at having been ſo intelligent as to chuſe 
a religion, which raiſes the deity from that baſeneſs in which he 
had been placed by others. We look upon idolatry as the religion 
of an ignorant people: and the religion which has a ſpiritual being 
for its object, as that of the moſt enlightened nations. 

When with a doctrine that gives us the idea of a ſpiritual ſupreme 
bein , we can ftill join thoſe of a ſenſible nature, and admit them 
into our worſhip, we contract a greater attachment to religion; be- 
cauſe thoſe motives, which we have juſt mentioned, are added to 
our natural inclinations for the objects of ſenſe. Thus the Catholics, 
who have more of this kind of worſhip than the Proteſtants, are 
more attached to their religion, than the Proteſtants are to theirs, 
and more zealous for its propagation. - 

When the (t) people of Kpheſus were informed that the fathers 
of the council had declared they might ca!l the Virgia Mary the 
Mot her FA God, they were tranſported with joy, they kiſſed the 
hands of the biſhops, they embraced their knees, and the whole 
city reſounded with acelamations. 


(e) St. Cyril's Letter. 
2 2 | When 
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When an intellectual religion ſuperadds a choice made by the 
deity, and a preference to thoſe who profeſs it to thoſe who do not, 
this greatly attaches us to religion. 'The Mahometans would not 
be ſuch good muſſulmans, if on the one hand there were not ido- 
latrous nations, who make them imagine themſelves the champions 
of the unity of God; and on the other Chriſtians, to make them 
believe that they are the objects of his preference. 

A religion burthened with many (2) ceremonies, attaches us to 
it more ſtrongly than that which has a fewer number, We have an 
extreme propenſity to things in which we are continually employed ; 
witneſs the obſtinate prejudices of the (v) Mahometans, and the 
Jews; and the readineſs with which barbarous and ſavage nations 
change their religion, who, as they are employed entirely in hunt- 
ing, or war, have but few religious ceremonies. 

Men are extremely inclined to the paſſions of hope and fear; a 
religion therefore, that had neither a heaven nor a hell, could hard- 
ly pleaſe them. This is proved by the eaſe with which foreign re- 
ligions have been eſtabliſhed in Japan, and the zeal and fondneſs 
with which they were received (x). 

In order to raiſe an attachment to religion, it is neceſſary that it 
ſhould inculcate pure morals. Men who are knaves by retail, are 
extremely honeſt in the groſs: they love morality. And were I nor 
treating of ſo grave a ſubject, I ſhould ſay, that this appears re- 
3 evident in our theatres: we are ſure of pleaſing the peo- 
ple by ſentiments avowed by morality; we are ſure o ſhocking 
them by thoſe it diſapproves. 

When external worſhip is attended with great magnificence, it 
flatters our minds, and ſtrongly attaches us to religion. The riches 
of temples, and thoſe of the clergy, greatly affect us. Thus even 
the miſery of the people, is a motive that renders them fond of a re- 
ligion, which has ſerved as a pretext to thoſe who were the cauſe 
of their miſery. x 


CAT. III. Of Temples. 


LMOST all civilized nations dwell in houſes ; from hence 
naturally aroſe the idea of building a houſe for God, in which 
they might adore and ſeek him, amidit all their hopes and fears. 

And, indeed, nothing is more comfortable to mankind, than a 
Place in which they may find the deity peculiarly preſent, and where 
they may aſſemble together to confeſs their weakneſs, and tell their 

rriefs. 

9 But this natural idea never occurred to any but ſuch as cultivated 
the land; thoſe who have no houſes tor themſelves, were never 


known to build temples. 


(2) This does not contradict what I 
have ſaid in the laſt chapter of the pre- 
ceding book : I here ſpeak of the mo- 
tives of attachment to religion, and 
there of the means of rendering it more 


al. ; 
This has been remarked over all 


( 
the world. See, as to the Turks, the 


miſſions of the Levant; the collection 


3 


of Voyages that contributed to the eſta- 
bliſhment of an Eaſt India company, 
vol. 3. p. 201. on the Moors of Bata- 
via; and father Labat on the Mahomey 
tan negroes, &c. | 

(x) The Chriſtian and the Indian re- 
ligions : theſe have a hell and a paradiſe, 
which the religion of Sintos has not. 


This 
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This was the cauſe that made Jenghis-Khan diſcover ſuch a 
prodigious contempt for moſques (5). This prince (z) examined 
the Mahometans, he approved of all their doctrines, except that 
of the neceſſity of going to Mecca : he could not comprehend why 
God might not be every where adored. As the Tartars did not 
dwell in houſes, they could have no idea of temples. | 

Thoſe people who have no temples, have but a ſmall attachment 
to their own religion. This is the reaſon why the Tartars have in 
all times given ſo great a toleration (a); why the barbarous nations 
who conquered the Roman empire, did not heſitate a moment to 
embrace Chriſtianity 5 why the ſavages of America have ſo little 
fondneſs for their own religion; why, ſince our miflionaries have 
built churches in Paraguay, the natives of that country are become 
ſo zealous for ours. 

As the deity is the refuge of the unhappy, and none are more 
unhappy than criminals, men have been naturally led to think tem- 
ples an aſylum for thoſe wretches. This idea appeared ftill more 
natural to the Geeeks, where murderers, chaſed from their city and 
the preſence of men, ſeemed to, have no houſes but the temples, 
nor other protectors but the gods. 

At firſt theſe were only deſigned for involuntary homicides ; but 
when the people made them a ſanctuary for thoſe who had commit- 
ted great crimes, they fell into a groſs contradiction. If they had 
offended men, they had much greater reaſon to believe they had 
offended the gods. 

Theſe aſylums multiplied in Greece. The temples, ſays Taci- 
tus (4), were filled with inſolvent debtors, and wicked ſlaves; the 
magiſtrate found it difficult to exerciſe his office ; the people pro- 
tected the crimes of men as the ceremonies of the gods ; at length 
the ſenate was obliged to retrench a great number of them. 

The laws of Moſes were perfectly wife. The man who involun- 
tarily killed another, was innocent; but he was obliged to be taken 
away from before the eyes of the relations of the deceaſed : Moſes 
therefore appointed an aſylum (c) for ſuch unfortunate people. 
The perpetrators of great crimes deſerved not a place of ſafety, 
and they had none (4), the Jews had only a portable tabernacle, 
which continually changed its place : this excluded the idea of a 
ſanctuary. It is true, that they had afterwards a temple ; but the 
criminals, who would reſort thither from all parts, might diſturb the 
divine ſervice. If perſons who had committed mans had 
been driven out of the country, as was cuſtomary amongſt the 
Greeks, they had reaſon to fear that they would worſhip ſtrange 
gods. All theſe conſiderations made them eſtabliſh cities of ſafety, 
where they might ſtay till the death of the high; prieſt. 


( y) Entering the moſque of Bocha- communicated to the Japaneſe, who, as 
ra, he took the Koran, and threw it it may be eafily proved, derive their 
under his horſe's feet. Hiſt. of the Tar- original from the Tartars. 
tars, pag. 273. (5) Annal. lib. 2» 

(2) Ibid. pag. 342. (e) Numb. 35, 

(a) This diſpoſition of mind has been (4) Ibid. 


2 3 


342 ] ́ Vͤ Tas SPIRIT or LAWS. Boer XXV, 


CAT. IV. Of the Minifters of Religion, 


TH E firſt men, ſays Porphyry, ſacrificed only — N In 
a worſhip ſo ſimple, every one might be prieſt in his own 
family. . | 
The natural defire of pleaſing the deity, multiplied ceremonies. 
From hence it followed, that men employed in agriculture became 
incapable of obſerving them all, and of — up the number. 

Particular places were conſecrated to the gods; it then became ne- 
ceſſary that * ſhould have miniſters to take care of them; in the 
ſame manner as every citizen took care of his houſe and domeſtic 
affairs. Hence the people who have no prieſts, are commonly bar- 
barians: ſuch were formerly the Pedalians (e), and ſuch are ſtill 
- the Wolguſky (J). 
Men conſecrated to the deity ought to be honoured, eſpecially 
amongſt people who have formed an idea of a perſonal purity necef- 
ſary to approach the places moſt agreeable to the gods, and for the 
performance of particular ceremonies, | 

The worſhip of the gods requiring a continual application, moſt 
nations were led to conſider the clergy as a ſeparate body. Thus, 
amongſt the Egyptians, the Jews, and the Perſians 0. they con- 
ſecrated to the deity certainfamilies who performed and perpetuated 
the ſervice. There have been even religions which have not only 
eſtranged eccleſiaſtics from buſineſs, but have alſo taken away the 
embarraſſments of a family ; and this is the practice of the princi- 
pal branch of Chriſtianity, © | 
I ſhall not here treat of the conſequences of the law of celibacy : 
it is evident, that it may become hurtful, in proportion as the body 
of the clergy may be too numerous; and, in conſequence of this, 
that of the levy too ſmall. | ST AR | 
By the nature of the human underſtanding, we love in religion 
every thing which carries the idea of difficulty, as in point of mo- 
Tality we have a ſpeculative fondneſs for every thing which bears 
the character of ſeverity. Celibacy has been moſt agreeable to 
thoſe nations to whom it ſeemed leaſt adapted, and with whom it 
Might be attended with the moſt fatal conſequences. In the ſouthern 
countries of Europe, where, by the nature of the climate, the law of 
celibacy is more difficult to obſerve, it has been retained ; in thoſe of 
the north, where the paſſions are leſs lively, it has been baniſhed. 
Further, in countries where there are but few inhabitants, it has 
been admitted; in thoſe that are vaſtly populous, it has been reject- 
ed. It is obvious, that theſe re flections relate oply to the too great 
extenſion of celibacy, and not to celibacy itſelf. . 


CnaAr. V. Of the Bounds avhich the Laws ought to preſcribe to the 
5 Riches of the Clergy. ; 

AS particular families may be extinct, their wealth cannot be a 

perpetual inheritance, 'The clergy is a family which cannot 

(e) Lilius Giralbus, pag. 726. Iles, in the Collection of Travels to the 


A peoble of Siberia. See the North, vol. 3. 
. account given by Mr. Everard Yſorant» (g) Mr. Hyde. 


be 
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be extinct; wealth is there fore fixed to it for ever, and cannot go 
out of it. 

Particular families may increaſe, it is neceſſary then that their 
wealth ſhould alſo increaſe. The clergy is a family which ought 
not to increaſe ; their wealth ought then to be limi | 

We have retained the regulations of the Levitical laws as to the 

Neſhons of the clergy, except thoſe relating to the bounds of 
theſe poſſeſſions: indeed, amongſt us we muſt ever be ignorant of 
the limit, beyond which any religious community can no longer be 
permitted to acquire, 

Theſe endleſs acquiſitions appear to the people ſo unreaſonable, 
ay ho who ſhould ſpeak in their defence, would be regarded as 
an idiot, | ; 

The civil laws find ſometimes many difficulties in altering eſta- 
bliſhed abuſes ; becauſe they are connected with things worthy of 
reſpect; in this caſe an indirect proceeding would be a greater 

f of the wiſdom of the legiſlator, than another which ftruck. - 
directly at the thing itſelf. Inſtead of prohibiting the acquiſitions 
of the clergy, we ſhould ſeek to give them a diſtaſte for them; to 
leave them the right, and to take away the deed. 

In ſome countries of Europe, a reſpect for the privileges of the 
nobility has eſtabliſhed in their favour a right of indemnity over 
immoveable goods acquired in mortmain. The intereſt of the 

rince has in the ſame caſe made him exact a right of amortization, 
In Caſtile, where no ſuch right prevails, the clergy have ſeized up- 
on every thing. In Arragon, where there is ſome right of amorti- 
zation, they have obtained leſs: in France, where this right and 
that of indemnity are eſtabliſhed, they have acquired leſs ftul ; and 
it may be ſaid, that the proſperity of this kingdom is in a great 
meaſure owing to the exerciſe of theſe two rights. If poſſible then, 4 
increaſe theſe rights, and put a ſtop to the mortmain. 

Render the ancient and neceſſary patrimony of the clergy ſacred 
and inviolable ;-let it be fixt and eternal like that body itſelf: but 
let new inheritances be out of their power. 

Permit them to break the rule, when the rule is become an abuſe; 
ſuffer the abuſe, when it enters into the rule, 

They ſtill remember at Rome a certain memorial ſent thither on 
ſome diſputes with the clergy, in which was this maxim: The 
clergy ought to contribute to the expences of the tate, let the Old Teſta- 
ment ſay what it will, They concluded from this paſſage, that 
the author of this memorial was better verſed in the language of 
the tax-gatherers, than in that of religion, 


CAT. VI. Of Monaſteries. 


T HE leaſt degree of common ſenſe will let us ſee, that bodies 

deſigned for a perpetual continuance ſhould not be allowed to 
ſell their funds for life, nor to borrow for life; unleſs we want them 
to be heirs to all thoſe who have no relations, and to thoſe who do 
not chuſe to have any. Theſe men play againſt the pegple, but 
they hold the bank themſelyes, | 


24 5 Cuar, 
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Cnax. VII. Of the Luxury of Superſtition. 


1 OSE are guilty of impiety towards the gods, ſays Plato (5), 
E cvho deny their exiflence or who, while they believe it, maintain 
that they do not interfere with what is done below; or, in fine, who 
think that "they can eafely appeaſe them, by ſacrifices : three opinions 
equally pernicious. Plato has here ſaid all that the cleareſt hght 
of nature has ever been able to ſay, in point of religion. | 

The magnificence of external worſhip has a principal connection 
with the conſtitution of the ſtate. In good republics, they have cur- 
bed rot only the luxury of vanity, — even that of ſuperſtition. 
They have introduced frugal laws into religion. Of this number 
are many of the laws of Solon, many of thoſe of Plato on fu- 
nerals, adopted by Cicero; and, in fine, ſome of the laws of 
Numa (i) on ſacrifices. 

Birds, ſays Cicero, and paintings begun and finiſhed in a day, 
are gifts the moſt divine. We offer common things, ſays a Spar- 
tan, that we may always have it in our power to honour the gods, 

The defire of man to pay his worſhip to the deity, is very differ- 
ent from the magnificence of this worſhip. Let us not offer our 
treaſures to him, if we are not proud of ſhewing that we eſteem 
what he would have us deſpiſe. | 

What muſt the gods think of the gifts of the impious, ſaid the admi- 
rable Plato, archer a good man would bluſh to receive preſents fram a 
willain ? | 

Religion ought not, under the pretence of gifts, to draw from the 

ople, what the neceſſities of the ſtate have left them; but, as 
Plato (H ſays, The chaſte and the pious ought to offer gifs which reſem- 
ble themſelves. | 5 Sq | 

Nor is it proper for religion to encourage expenſive funerals. 
What is there more natural, than to take away the difference of 
fortune in a circumſtagce, and in the yery moment, which equals 
all fortunes ? | 8 


| Cray, VIII. Of the Pontificate. 


W HE N religion has many miniſters, it is natural for them to 

have a chief, and for a ſovereign Pontiff to be eſtabliſhed. In 
monarchies, where the ſeyeral orders of the {tate cannot be kept too 
diſtint, and where all powers ought not to be lodged in the ſame 
perſon ; it is proper that the Pontificate be diſtinct from the em- 
pire. The ſame neceſſity is not to be met with in a deſpotic go- 
vernment, the nature of which is to unite all the different powers 
in the ſame perſon. © But in this caſe it may happen, that the Prince 
may regard religion as he does the laws themſelves, as dependent on 
his own will. To prevent this inconveniency, there ought to be mo- 
numents of religion, for inſtance, ſacred books, which fix and eſtabliſh 
it. The king of Perfia is the chief of the religion; but this ge- 


(b) Of Laws, book 10. the Twelve Tables, 
%) Rogum wine ne reſpergite. Law of (t) On Laws, book 2. 
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ligion is regulated by the Koran, The emperor of China is the 
ſovereign pontif; but there are hooks in the hands of every body, 
to which he himſelf muſt conform. In vain a certain emperor at- 
tempted to aboliſh them : they triumphed over tyranny. 


Cur, IX, Of Toleration in point of Religion. 


E are here politicians, and not divines : but the divines them- 
| ſelves muſt allow, that there is a great difference between to- 
lerating and approving a religion, 

When the legiſlator has believed it a duty to permit the exerciſe 
of many religions, it is neceſſary that he ſhould enforce alſo a toler- 
ation amongſt theſe religions themſelves. It is a principle that every 
religion which is perſecuted, becomes itſelf perſecuting: for as ſoon 
as by ſome accidental turn it ariſes from perſecution, it attacks the 
religion which perſecuted it : not as a religion, but as a tyranny. 

It is neceſſary then that the laws require from the ſeveral religions, 
not only that they ſhall not embroil the ſtate, Fat that they ſhall 

not raiſe diſturbances amongſt themſelves. A citizen does not ful- 
fil the laws by not diſturbing the government; it is requiſite that he 
ſhould not trouble any citizen whomſoever, : 


CAT. X. The ſame Subject continued. 


A S there are ſcarce any but perſecuting religions that have an 
extraordinary zeal for being eſtabliſhed in other places (becauſe 
a religion that can tolerate others, ſeldom thinks of its own propa- 
gation) ; it muſt therefore be a very good civil law, when the ſtate 
is already ſatisfied with the eſtabliſhed religion, not to ſuffer the 
eſtabliſhment of another (/). | 

This is then a fundamental principle of the political laws in re- 
gard to religion: that when the ſtate is at liberty to receive or to 
reje& a new religion, it ought to be rejected; when it is received, 
it ought to be tolerated. 


CAT. XI. Of changing à Religion. 


A Prince who undertakes to deſtroy or to change the eſtabliſhed 

religion of his kingdom, muſt greatly expole himſelf, If his 
2 is deſpotic, he runs a much greater riſk of ſeeing a revo- 
ution ariſe from ſuch a proceeding, than from any tyranny what- 
ſoever, and a revolution is not an uncommon thing in ſuch ſtates. The 
reaſon of this is, becauſe a ſtate cannot change its religion, manners 
and cuſtoms, in an inſtant and with the ſame rapidity as the prince 
publiſhes the ordinance which eſtabliſhes a new religion. 

Beſides, the ancient religion is connected with the conſtitution of 
the Kingdom, and the new one is not; the former agrees with the 
climate, and very often the new one is oppoſite to it. Moreover, 
the citizens become diſguſted with their laws, and look upon the 
government already eſtabliſhed with contempt; they conceive a 


(1) I do not mean to ſpeak in this religion is our chief blaſſing. See the 
chapter of the Chriſtian religion ; for, as end of the preceding chapter, and the 
I haye elſewhere obſerved, the Chriſtian defence of the Spirit of Laws, part 2. 
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jealouſy againſt the two religions, inſtead of a firm belief in one; 
in a _ theſe — give to the ſtate, at leaſt for ſome time, 
both bad citizens and bad believers. 


Cray. XII. Of penal Laws. 


ENA L laws ought to be avoided, in reſpect to religion: they 
imprint fear, it is true; but as religion has alſo penal laws 
which inſpire the ſame paſſion, the one is effaced by the other; and 
between theſe two different kinds of fear, the mind becomes har- 


The threatenings of religion are ſo terrible, and its promiſes ſo 
great, that when they actuate the mind, whatever efforts the ma- 
giftrate may uſe to oblige us to renounce it, he ſeems to leave us 
nothing when he deprives us of the exerciſe of our religion, aud to 
bereave us of nothing when we are allowed to profefs it. 

It is not therefore by filling the ſoul with the idea of this great 
object, by haſtening her approach to that critical moment in which 
It ought to be of the higheſt importance, that religion can be moſt 
ully attacked: a more certain way is to tempt her by fa. 
yours, by the conveniencies of life, by hopes of fortune; not by 
that which revives, but by that which extinguiſhes the ſenſe of her 
daty ; not by that which ſhocks her, but by that which throws ber 
into indifference, at the time when other paſſions actuate the mind, 
and thoſe which religion inſpires are huſhed into filence. A general 
rule in changing a religion; the invitations ſhould be much ſtronger 
than the penalties =» 

The temper of the human mind has appeared even in the nature 

of puniſhments. If we take a ſurvey of the perſecutions in Japan 

(=) we ſhall find that they were more ſhocked at cruel tor- 

ments than at long ſufferings, which rather weary than affright, 

_ 4 the more difficult to ſurmount, from their appearing leſs 
IO ET. | 

In a word, hiſtory ſufficiently informs us, that penal laws have 
never had any other effect but to deſtroy. 


Cnar. XIII. A moft humble Remonflrance to the Inquiftors of 
Spain and Portugal. 


A Jeweſs of ten years of age, who was burnt at Liſbon at the laſt 

Axto-de-fe, gave occaſion to the following little piece, the 
moſt idle, I believe, that ever was wrote. When we attempt to 
prove things ſo evident, we are ſure never to convince. 

The author declares that though a Jew, he has a reſpect for the 
Chriftian religion; and that he ſhould be glad to take away from 
the princes who are not Chriſtians, a plauſible pretence for perſecut- 
ing this religion. | | | 

« You complain, ſays he to the inquiſitors, that the emperor of 
« Japan cauſed all the Chriſtians in his dominions to be burnt 


(ﬆ) In the Collection of Voyages that contributed to the eſtabliſhment of a" 
Eaſt India Company, vol. Ho 
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te by a flow fire. But he will anſwer, we treat you, who do not 
« believe like us, as you yourſelves treat thoſe who do not believe 
# like you: you can only complain of your weakneſs, which has 
« hindered you from exterminating us, and which has enabled us 
F to exterminate you. 

« But it muſt be confeſſed, that you are much more cruel than 
* this emperor. You put us to death, who believe only what you 
& believe, becauſe we do not believe all that you believe. We fol- 
* low a religion, which you yourſelves know to have been formerl 
te dear to God. We think that God loves it ſtill, and you thin 
* that he loves it no more: and becauſe you judge thus, you make 
te thoſe ſuffer by ſword and fire, who hold an error ſo pardonable 
t as to believe, that God (=) ſtill loves, what he once loved. 

If you are cruel to us, you are much more ſo to our children; 
te you cauſe them to he burnt, becauſe they follow the inſpirations 
* given them by thoſe whom the law of nature and the laws of all 
* nations, teach them to regard as Gods, | 

« You deprive yourſelves of the advantage you have over the 
e Mahometans, with reſpect to the manner in which their religion 
« was eftabliſhed. When they boait of the number of their be- 
56 levers, you tell them that they have obtained them by violence, 
„ and that they have extended their religion by the ſword : why 
te then do you eſtabliſh yours by fire? 

« When you would bring us over to you, we object a ſource from 
e which you glory to deſcend. You reply to us, that though your 
religion is new, it is divine; and you prove it from its growing 
* amidſt the perſecutions of Pagans, and when watered by the 
te blood of your martyrs: but at preſent you play the part of the 
fe Diocleſians, and make us take yours. Hs | 

« We canjure you, not by the mighty God whom both you and 
« we ſerve, but by that Chriſt who, you tell us, took upon him a hu- 
« man form, to propoſe himſelf for an example for you to follow; 
te we conjure you to behave to us, as he himſelf would behave was 
« he upon earth. You would have us be Chriſtians, and you will 
te not be ſo yourlelves. 

« But if you will not be Chriſtians, be at leaſt men, treat us as 
« you would, if having only the weak light of juſtice which uature 
« heſtows, you had not a religion to conduct, and a revelation to 
* enlighten you. 

« If heaven has had ſo great a love for you as to make you ſee 
« the truth, you have received a ſingular favour : but is it for chil- 
« dren, who have received the inheritance of their father, to hate 
e thoſe who have not ? 

« If you have this truth, hide it not from us, by the manner in 
« which you propoſe it. The characteriſtic of truth is its triumph 
« qver hearts and minds, and not that impotency which you con- 
4 feſs, when you would force us to receive it by tortures. 

« [f you were wiſe, you would not pat us to death for no other 
e reaſon, but becauſe we are unwilling to deceive you. If your 


(n) The ſource of the blindneſs of the of the decrees of God; and that it is in 


Jews is, their not perceiving that the this lighta conſequence of his immuta- 
economy of the goſpel is in the order bility, 


« Chriſt 


- 
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« Chriſt is the ſon of God, we hope he will reward us for being 
« ſo unwilling to profane his myſteries; and we believe that the 
* God whom both you and we ſerve, will not poniſh us for 
« having ſuffered death for a religion which he formerly gave us, 
only becauſe we believe that he {till continues to give it. 

« You live in an age in which the light of nature ſhines more 
bright than it has ever done; in which philoſophy has enlighten. 
« ed human underſtandings; in which the morality of your goſpel 
has been more known; in which the reſpective rights of mankind, 
« with regard to each other, and the empire which one conſcience 
* has over another, are beſt underſtood. If you do not therefore 
« ſhake off your ancient prejudices, which, whilſt unregarded, 
« mingle with your paſſions, it muſt be confeſſed, that you are 
< incorrigible, incapable of any degree of light or inſtruction; 
and a nation muſt be very unhappy that gives authority to 
* ſach men. | | 

« Would you have us frankly tell you our thoughts? You con- 
« fider us rather as your enemies, than as the enemies of your reli. 

ion: for if you loved your religion, you would not ſuffer it to 

corrupted by ſuch groſs ignoraace. 

« Tt is neceſſary that we ſhould advertiſe you of one thing, that 
is, if any one in times to come ſhall dare to aſſert, that in the 
age in which we live, the people of Europe were civilized, you 
« will be cited to prove that they were barbarians; and the idea 
they will have of you, will be ſuch as will diſhonour your age, 
and ſpread hatred over all your cotemporaries.“ 


Cray. XIV. Why the Chriſtian Religion is fo odious in Japan. 


WE have already mentioned (o) the perverſe temper of the 
people of Japan. The magiſtrates conſidered the firmneſs 
which Chriſtianity inſpires, when they attempted to make the peo- 
ple renounce their faith, as in itſelf moſt dangerous: they fancied 
that it increaſed their obſtinacy. The law of Japan puniſhes ſevere- 
ly the leaſt diſobedience. The people were ordered to renounce the 
_ Chriſtian religion: they did not renounce it; this was diſobedience : 
the magiſtrates puniſhed this crime; and the continuance in diſo- 
bedience ſeemed to deſerve another puniſhment. 

Puniſhments amongſt the Japaneſe are conſidered as the revenge 
of an mſult done to the prince. The ſongs of triumph ſung by our 
martyrs appeared as an outrage againſt him; the title of martyr 

oked the magiſtrates; in their opinion it ſignified rebel : they 
did all in their power to prevent their obtaining it. Then it was 
that their minds were exaſperated, and a horrid ſtruggle was ſeen 
between the tribunals that condemned, and the accuſed who ſuf- 
fered ; between the civil laws, and thoſe of religion. 


CAT. XV. Of the Propagation of Religion, 


A LL the people of the Eaſt, except the Mahometans, believe 
all religions in themſelves indifferent, They fear the eſtabliſh- 


(e) Book 4. chapter 24+ 
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ment of another religion, no otherwiſe than as a change in govern- 
ment. Amongſt the Japaneſe, where there are many ſects, and 
where the ſtate has had for ſo long a time an ecclefiaſtic ſu- 
perior, they (y) never diſpute on religion. It is the ſame with the 
people of Siam (2). The Calmucks (x) do more, they make it a 
point of conſcience to tolerate every ſpecies of religion: at Calicut 
{s) it is a maxim of the ſtate, that every religion is good. 

But it does not follow from hence, that a religion brought 
from a far diſtant country, and quite different in climate, laws, 
manners, and cuſtoms, will have all the ſucceſs to which its holi- 
neſs might entitle it. This is more particularly true in great deſ- 

potic empires: here ſtrangers are tolerated at firſt, becauſe there 
is no attention given to what does not ſeem to ſtrike at the au- 
thority of the prince. As chey are extremely ignorant, an Eu- 
ropean may render himſelf agreeable, by the knowledge he com- 
municates: this is very well in the beginning. But as ſoon as he 
has any ſucceſs, when diſputes ariſe, and when men who have 
ſome intereſt, become informed of it; as their empire by its v 
nature, above all things requires tranquillity, and as the leaſt dit- 
turbance may overturn it, they proſcribe the new religion and 
thoſe who preach it: diſputes between the preachers breaking out. 
they begin to entertain a diſtaſte for religion, on whach even thoſe 
who propoſe it are not agreed, | 


— 


{p) See Kemper. (] Hiftory of the Tartars, part 5. 
{g) Forbin's Memoirs. (t) Pirard's Travels, chap. 27. 
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S O00 !/T  XXVL 


OF LAWS AS RELATIVE TO THE ORDER OF THINGS 
* ON WHICH THEY DETERMINE. 


Cray. I. Idea of this Book, 


E N are governed by ſeveral kinds of laws ; by the law of 
nature; by the divine law, which is that of religion; by 
eccleſiaſtical, otherwiſe called canon law, which is that of re- 
_ ligious polity ; by the law of nations, which may be conſidered as 

the civil law of the whole globe, in which ſenſe every nation is a 
citizen; by the general political law, which relates to that human 
wiſdom from whence all ſocieties derive their origin; by the parti- 
cular political law, the object of which is each ſociety ; by the law 
of conqueſt founded on this, that one nation has been willing and 
able, or has had a right to offer violence to another; by the 
civil law of every ſociety, by which a citizen may defend his poſ- 
ſeſſions and his ug againſt the attacks of any other citizen; in fine, 
by a domeſtic law, which proceeds from a ſociety's being divided 
into ſeveral families, all which have need of a particular govern- 
ment. 

There are therefore different orders of laws, and the ſublimity of 
human reaſon conſiſts in perfectly knowing to which of theſe or- 
ders the things that are to be determined ought to have a principal 
relation, and not to throw into confuſion thoſe principles which ſhould 
govern mankind. 


CAT. II. Of Laws divine and buman: 


E ought not to decide by divine laws, what ſhould be decided 
by buman laws ; nor determine by hnman, what ſhould be 
determined by divine laws. 

Theſe two ſorts of laws differ in their original, in their obje&, and 
in their nature. 

It is univerſally acknowledged, that human laws are in their own 
nature different from thoſe of religion ; this is an important princi- 
ple: but this principle is itſelf ſubje to others, which muſt be in- 
quired after. 

1. It is in the nature of human laws to be ſubjeR to all the accidents 
which can happen, and to vary in proportion as the will of man 
changes: on the contrary, by the nature of the laws of 2 

5 | ey 


* 
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they are never to vary. Human laws appoint for ſome good; thoſe 
of religion for the beſt: good may have another object, becauſe 
there are many kinds of good: but the beſt is but one, it cannot 
therefore change, We may alter laws, becauſe they are reputed 
no more than good; but the inſtitutions of religion are always ſup- 
poſed to be the beſt, 

2. There are kingdoms, in which the laws are of no value, as 
they depend only on the capricious and fickle humour of the ſo- 
vercign. If in theſe kingdoms the laws of religion were of the ſame 
nature as the human inſtitutions, the laws of religion too would be 
of no value. It is however neceilary to the ſociety, that it ſhould 
have fomething fixed : and it is religion that has this ſtability. 

The — of religion proceeds from its being believed; 
that of human laws, from their being feared. Antiquity ſuits with 
religion, becauſe we have frequently a firmer belief of things, in 
proportion to their diſtance : for we have no ideas annexed to them 
drawn from thoſe times, which can contradict them. Human laws, 
on the contrary, receive advantage from their novelty, which im- 
plies the actual and particular attention of the legiſlator to put them 
in execution. 


CHAT. III. Of civil Laws contrary to the Law of Nature. 


F a ſlave, ſays Plato (a), defends himſelf, and kills a freeman, he 

ought to be treated as a parricide. This is a civil law which 
puniſhes ſelf-defence, though dictated by nature. 

The law of Henry VIII. which condemned a man without 
being confronted by witneſſes, was eontrary to ſelf-defence. In 
order to paſs ſentence of condemnation, it is neceſſary that the wit- 
neſſes ſhould know, whether the man againſt whom they make 
their depoſition, is he whom they accuſe, and that this man be at 
liberty to ſay, I am not the perſon you mean. 

The law paſſed under the ſame reign, which condemned every 
woman, who, having carried on a criminal commerce, did not de- 
clare it to the kin 1 ſne married him, violated the regard 
due to natural modeſty. It is as unreaſonable to oblige a woman 
to make this declaration, as to oblige a man not to attempt the de- 
fence of his own life. 

The law of Henry II. which condemned the woman to death who 
loſt her child, in caſe ſhe did not make known her pregnancy to the 
magiſtrate, was not leſs contrary to ſelf-defence. It would have 
been ſufficient to oblige her to inform one of her neareſt relations, 
who might watch over the preſervation of the infant. 

What other information could ſhe give in this ſituation, ſo tortur- 
ing to natural modeſty ? Education has heightened the notion of 

reſerving that modeſty; and in thoſe critical moments ſcarce has 

e any idea remaining of the loſs of life. 

There has been much talk of a law in (5) England, which per- 
mitted girls ſeven years old to chuſe a huſband This law was 
ſhocking two ways; it had no regard to the time when nature gives 


0 Lib. 9. on Laws. the Hiſtory of Calviniſm, ſpeaks of this 
(% Mr, Bayle, in his Criticiſm on law, page 263. : | 


maturity 
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maturity to the underſtanding, nor to that in which ſhe gives matu- 
rity to the body. | | ; 
Amongſt the Romans, a father might oblige his daughter to re- 
pudiate (c) her huſband, though he himſelf had conſented to the 
iage. But it is contrary to nature, for a divorce to be in the 
power of a third perſon. | 
A divorce can be agreeable to nature, only when it is by conſent 
of the two parties, or at leaſt of one of them: but when neither 
conſents, it is a monſtrous ſeparation. In ſhort, the power of di- 
vorcement can be given only to thoſe who feel the inconveniencies 
of marriage, and who are ſenſible of the moment when it is for their 
intereſt to make them ceaſe. 


- 


Cuay, IV. The Same Subject continued. 


UNDEBALD (2) king of Burgundy decreed, that if the 
wife or ſon of a perſon guilty of robbery, did not reveal the 
crime, they were to become ſlaves. This was contrary to nature: 
a wife to inform againſt her huſband ! a fon to accuſe his father! to 
avenge one criminal action, they ordained another ſtill more crimi- 


The law of Receſſuinthus (e) permits the children of the adulte- 
refs, or thofe of her huſband, to accuſe her, and to put the ſlaves of 
the houſe to the torture, How iniquitous the law, which to pre- 
ſerve a parity of morals, overturns nature, the origin the ſource of 
all morality ! 

With pleaſure we behold in our theatres a young hero expreſs as 
much horror againſt the diſcovery of his mother-in-law's guilt, as 
againſt the guilt itſelf. In his ſurprize, though accuſed, judged, 
condemned, proſcribed, and covered with infamy, he ſcarcely dares 
to reflect on the abominable blood from whence Phædra ſprang: 
he abandoned the moſt tender object, all that is moſt dear, all that 
lies neareſt his heart, all that can fill him with rage, to deliver him- 
ſelf up to the unmerited vengeance of the gods. It is nature's voice, 
the ſweeteſt of all ſounds, that inſpires us with this pleaſure. 


- 


Cuar.V. Caſes in which we may judge hy the Principles of the 
civil Law, in limiting the Principles of the Law of Nature, 


AN Athenian law obliged (57) children to provide for their fa- 

thers, when fallen into poverty; it excepted thoſe who were 
born of a (g) courtezan, thoſe whoſe chaſtity had been infamouſly 
proſtituted by their father, and thoſe to whom he (+) had not given 
any means of gaining a livelihood. 


c) See Law g. in the code de repudiis (J) Under pain of infamy, another 
S hes de moribus ſublate. 2 pain of — 2 
(4) Law of the Burgundians, tit. (g) Plutarch, life of Solon. 
47. () Plutarch, life of Solon, and Ga/- 
(e) In the code of the Viſigoths, lib. Iienus in exhort. ad art, c. 8, | 
3+ tit. 4- F 13. | 


The 
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The law conſidered, that, in the firſt caſe, the father being un- 
certain, he had rendered the natural obligation precarious; that in 
the ſecond, he had ſullied the life he had given, and done the 
greateſt injury he could do to his children, in depriving them of 
their reputation; that in the third, he had rendered inſupportable 
a life which had no means of ſubſiſtence, The law ſuſpended the 
natural obligation of children, becauſe the father had violated his; 
it looked upon the father and the ſon as no more than two citizens 
and determined, in reſpect to them, only from civil and political 
views; ever conſidering, that a good republic ought to have a par- 
ticular regard to manners. I am apt to think, that Solon's law 
was a wiſe regulation in the firſt two caſes, whether that in which 
nature has left the ſon in ignorance with regard to his father, or 
that in which ſhe even ſeems to ordain he ſhould not own him; 
but it cannot be approved with reſpect to the third, where the father 
had only violated a civil inſtitution. 


CAP. VI. That the Order of Succeſſion or Inheritance depends on 
the Principles of political or civil Law, and not on theſe of the 
Law of Nature. 


HE Voconian law ordained, that no woman ſhould be left 

- heireſs to an eſtate, not even if ſhe was an, only child. 
Never was there a law, ſays St. Auguſtine (;) more unjuſt, A 
formula of Marculfus (4) treats that cuſtom as impious, which de- 
prives daughters of the right of ſucceeding to the eſtate of their fa- 
thers. Juſtinian (J) gives the appellation of barbarous, to the 
right which the males had formerly of ſucceeding in prejudice to 
the daughters. Theſe notions proceeded from their having conſi- 
dered the right of children to ſucceed to their fathers poſſeſhons, as 
a conſequence of the law of nature; which it is not. 

The law of nature ordains, that fathers ſhall provide for their 
children ; but it does not oblige them to make them their heirs. 
The diviſion of property, the laws of this diviſion, and the ſucceſſion 
after the death of the perſon who has had this diviſion, can be re- 
gulated only by the community, and conſequently by political or 
civil laws. 

True it is, that a political or civil order frequently demands that 
children ſhould ſucceed to their father's eſtate ; but it does not al- 
ways make this neceſſary. 

There may be ſome reaſons given why the laws of our fiefs ap- 
point that the eldeſt of the males, or the neareſt relations of the 
male fide, ſhould have all, and the females nothing : and why by 
the laws of the Lombards () the ſiſters, the natural children, the 
other relations; and, in their default, the treaſury, might ſhare the 
inheritance with the daughters. 

It was regulated in — of the Dynaſties of China, that the 
brothers of the emperor ſhould ſucceed to the throne, and that the 
children ſhould not, If they were willing that the prince ſhould 
have a certain degree of experience, if they feared his being too 


(i Decivitate Dei, lib. 4+ (7) Novell. 210 
(4) Lib, 2. cap. 12. (n) Lib. 2. tit. 14. C &, 7, & 8. 
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young, and if it was become neceſſary to prevent eunuchs from 
placing children ſucceſſively on the throne, they might very juſtly 
eſtabliſh a like order of ſucceſſion ; and when ſome (2) writers have 
treated theſe brothers as uſurpers, they have judged only by ideas 
received from the laws of their own countries, 

According to the cuſtom of Numidia (o) Deſalces, brother of 
Gala, ſucceeded to the kingdom; not Maſſiniſſa, his ſon. And 
even to this day (p) among the Arabs in Barbary, where each vil- 
hge has its chief, they adhere to this ancient cuſtom, by chuſing 
the uncle, or ſome other relation, to ſucceed, | 

There are monarchies merely elective; and fince it is evident, 
that the order of ſucceſſion ought to be derived from the political or 
civil laws, it is for theſe todecide in what caſes it 1s agreeable to rea- 
ſon, chat the ſucceſſion be granted to children, and in what caſes it 
eught to be given to others. 

In countries where polygamy is eſtabliſhed, the prince has man 
children; and the number of them is much greater in ſome of theſe 
countries than in others. There are () ſtates, where it is impoſſible 
for the people to maintain the children of the king : they might 
therefore make it a law that the crown ſhall devolve, not on the 
king's children, but on thoſe of his ſiſter. | 

A prodigious number of children would expoſe the ſtate to the 
moſt dreadful civil wars. The order of ſucceſſion which gives the 
crown to the children of the ſiſter, the number of whom is not 
larger than thoſe of a prince who has only one wife, muſt prevent 
theſe inconveniencies. N 

There are people, amongſt whom reaſons of ſtate, or ſome 
maxims of 1 have made it neceſſary that the crown ſhould 
be always fixed in a certain family: from hence, in India, proceeds 
the jealouſy of their (7) tribes, and the fear of loſing the deſcent : 
they have there conceived, that never to want princes of the blood 
+ ing they ought to take the children of the eldeſt ſiſter of the 

ng. 

X A general maxim: It is an obligation of the law of nature, 
0 provide for our children; but to make them our ſucceſſors is an 
obligation of the civil or political law. From hence are derived 
the different regulations, with reſpect to baſtards, in the different 
countries of the world; theſe are according to the civil or politica! 
laws of each country. 


() Du Halde on the ſecond Dynaſty, pag. 114. And Mr. Smith's Voyage to 
(o) Livy, Decad. 3. lib. 9. Guinea, part 2. pag. 1 50. concerning 
(p) Shaw's Travels, vol. 1. pag. the kingdom of Judia. 
402 (7 See Edifying Letters, Let. 14 
() See the Collection of Voyages and the Voyages that contributed to the 
that contributed to the eſtabliſhment of eſtabliſhment of the Eaſt India com- 
an Eaſt India company, vol. 4. part 1» pany, vol. 3. part 2. pag. 644» 
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mak p. VII. That we ought not to decide by the Precepts of Rel: 
gion, what belongs only to the Law of Nature. 


TEE Abaſſines have a moſt ſevere lent of fiſty days, which 
weakens them to ſuch a depree, that for a long time they are 
incapable..of- buſineſs: the Turks (s) do not fail to attack them 
after their lent, Religion ought, in favour of the natural right 
of ſelf-defence; to ſet bounds to theſe cultoms. 
; The Jews were obliged to keep the ſabbath ; but it was an in- 
ſtance of great ſtupidity in this nation, not to defend themſelves 
when their enemies choſe to attack them on this day, 
Cambyſes laying fiege to Peluſium, ſet in the firit rank a great 
number of thoſe animals, which the Ægyptians regarded as ſa- 
cred; the conſequence was, that the ſoldiers of the garriſon durſt 
not moleſt them. Who does not fee that ſelf-defence is a duty 
ſuperior to every precept ? 


Caar. VIII. That we ought not to regulate by the Principles of 
the canon Law, Things which ſhould be regulated by theſe of the 


civil Law. 


Y the (2) civil law of the Romans, he who took a thing pri- 

vately from a ſacred place, was puniſhed only for the guilt of 
theft: by the (2) canon law, he is paniſhed for the crime of ſacri- 
lege. The canon law takes cognizance of the place; the civil 
laws of the fact. But to 1 only to the place, is neither to 
reflect on the nature and definition of a theft, nor on the nature 
and definition of ſacrilege. 2 7 | 
As the huſband may demand a ſeparation, by reaſon of the infi- 
delity of his wife; the wife might formerly (v demand it, on 
account of the infidelity of the huſband. This cuſtom, contrary 
to a regulation made 1n the (x) Roman laws, was introduced into 
the eccleſiaſtic courts (y), where nothing was regarded but the 
maxims of canon law; and indeed, if we conſider marriage as a 
thing merely ſpiritual, and as relating only to the things of another 
ife, the violation is in both caſes the ſame, but the political and 
civil laws of almoſt all nations have, with reaſon, made a diſtinc- 
tion berween them. They have required from the women a de- 
gree of reſerve and continency, which they have not exacted from 
the men; becauſe, in women, a violation of chaſtity ſuppoſes a 
renunciation of all virtue; becauſe women, by violating the laws 
of marriage, quit the ſtate of their natural dependence; becauſe 
nature has marked the infidelity of women with certain figns ; 
and, in fine, becauſe the children of the wife born in adultery 
neceſſarily belong, and are an expence to the huſband, while the 


() Collection of Voyages that con- Cujas obſervat. lib, 13. cap. 19. tom. 3. 
tributed to the eſtabliſiment of an Eaſt - (v) Beauſmancir on the ancient «uſ- 
India Company, vol. 4. page 35, and toms of Beauvoiſis, chap. 18. 

103, | (x) Law of the ficit Code ad. eg. 
(t) Leg. ff. ad leg. Juliam pecula- Fuliam de adulteriis. 

ts. { y) At preſent they do not take cog- 
(») Capite quiſquis 17. queſtione 4. nizance of theſe things in France. 
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children produced by the adultery of the huſband, are not the 
wife's, nor are an expence to the wife. 25 


Cray. IX. That Things which ought to be regulated by the Principles 
of civil Law, can ſeldom be regulated by thoſe of Religion. 


T HE laws of religion have a greater ſublimity ; the civil laws a 
greater extent. 

The laws of perfection drawn from religion have more in view the 
goodneſs of the perſon that obſerves them, than of the ſociety in 
which they are obſerved; the civil laws, on the contrary, have 
more in view the moral goodnefs of men in general, than that of 
individuals. i 

Thus, venerable as thoſe ideas are which immediately ſpring 
from religion, they ought not always to ſerve as a firſt principle to 
— civil laws; becauſe theſe have another, the general welfare of 

iety. 6 
The Romans made regulations amongſt themſelves, to preſerve 
the morals of their women; theſe were political inſtitutions. Upon 
the eſtabliſhment of monarchy, they made civil laws on this head, 
and formed them on the principles of their civil government, When 
the Chriſtian religion became predominant, the new laws that were 
then made, had leſs relation to the general rectitude of morals, than 
to the holineſs of marriage; they pad leſs regard to the union of 
the two ſexes in a civil, than in a ſpiritual ſtate. 5 
At firſt, by the (z) Roman law, a hufband, who brought back 
his wife into his houſe, after ſhe had been found guilty of adultery, 
was puniſhed as an accomplice in her debauch. Juſtinian (a) from 
other principles, ordained, that during the ſpace of two years he 
might go and take her again out of the monaſtery. 

ormerly, when a woman, whoſe huſband was gone to war, 
heard no longer any tidings of him, ſhe might eaſily marry again, 
becauſe ſhe had in her hands the power of making a divorce. The 
law of (5} Conſtantine obliged the woman to wait four years, after 
which ſhe might ſend the bill of divorce to the genera}; and, if her 
huſband returned he could not then charge her with adultery. But 
Juſtinian (c) decreed, that let the time be never ſo long after the 
departure of her huſband, ſhe ſhould not marry, unleſs by the depo- 
finon and oath of the general ſhe could prove the death of her huſ- 
band, 1 had in view the indiſſolubility of marriage; but we 
may ſafely ſay, that he had it too much in view. He L 2 

poſitive proof, when a negative one was ſufficient; he required 2 
thing extremely difficult, to give an account of the fate of a man 
at a great diſtance, and expoſed to ſo many accidents; he preſumed 
a crime, that is, a deſertion of the huſband, when it was ſo natural 
to preſume his death. He injured the commonwealth, by obliging 
women to live out of marriage; he injured individuals, by expoſing 
them to a thouſand dangers. | 


(z) Leg. 11. H ult. ff. ad leg. Juliam (3) Leg. 7. de repaciis & judicio d: 


de adulreriis. | morib. ſublato. 
(a) Nov, 134. Col. 9. cap. 10. tit. (e) Auth. hodie quanti ſcumque cod. 
170. 8 de repudiis, 


The 


r / 
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The law of Juſtinian (4), which ranked amangſt the cauſes of 


divorce the conſent of the huſband and wife to enter into a monaſ- 
tery, was entirely oppoſite to the principles of the civil laws. It 
is natural that the cauſes of divorce ſhould have their origin in 
certain impediments, which could not be foreſeen before marriage; 
but this defire of preſerving chaſtity might be foreſeen, ſince it is 
in ourſelves. This law favours inconſtancy in a ſtate, which is b 
its very nature perpetual ; it ſhook the fundamental principle of di- 
vorce, which permits the diſſolution of one marriage only from the 
hope of another. In ſhort, if we view it in a religious light, it is 
no more than giving victims to God without a ſacrifice, 


CuAr. X. Ia what Caſe we ought to follow the civil Law, which 
permits, and not the Law of Religion, which forbids, 


W HEN a religion which prohibits polygamy, is introduced into 
a a country where it is permitted, we cannot believe, {ſpeaking 
only as a politician) that the laws of the country ought to ſuffer a 
man who has many wives to embrace this religion; unleſs the ma- 
iltrate or the huſband ſhould indemnify them, by reſtoring them 
| way or other to their civil ſtate. Without this, theic condition 
would be deplorable; no ſooner would they obey the laws, than 


hoy would find themſelves deprived of the greateſt advantages of 
ociety. 


CAT. XI. That human Courts of Fuſtice ſhould not be regulated by 
the Maxims of thoje Tribunals which relate to the other Life. 


T HE tribunal of the inquiſition, formed by the Chriſtian monks 
on the idea of the tribunal of penitence, is contrary to all good 

licy. It has every where met with a general diſlike, and muſt 
— ſunk under the oppoſitions it met with, if thoſe who were 
reſolved to eſtabliſſi it had not drawn advantages even from theſe 
oppoſitions. | | 

This tribunal is inſupportable in all governments. In monarchies, 
it only makes informers and traitors; in republics, it only forms 
diſhoneſt men; in a deſporic ſtate, it is as deſtructive as the govern- 
ment itſelf. 


Caray. XII. The ſame Subject continued. 


1 T is one abuſe of this tribunal, that of two perſons accuſed of 

the ſame crime, he who denies, 1s condemned to die; and he who 
confeſſes, avoids the puniſhment. This has its ſource in monaſtig 
ideas, where he who denjes, ſeems in a ſtate of impenitence and 
damnation ; and he who confeſſes, in a tate of repentance and ſal- 
vation. But a diſtinction of this kind can have no relation to hu- 
man tribunals, Human juſtice, which ſees only the actions, has 
but one compact with men, namely that of innocence ; divine juſ- 
tice, which ſees the thoughts, has two, that of innocence and repens 
(ance, 


(d ) Auth. quod hodie cod. de repudiit. 
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Cray. XIII. In what Caſes, with regard to Marriage, we 85 70 

follow the Laws of Religion; and in s <what Car Wwe goed er 
' the civil Laws. 


II has happened in all ages and countries, that religion has been 
blended with marriages. When certain things have been con- 
ſidered as impure or unlawful, and were nevertheleſs become 
neceſſary, they were obliged to call in religion, to güne! in the 
one caſe, and to reprove in others. 

On the other hand, as marriage is of all human Alone that in 
which ſociety is moſt intereſted, it became proper that this ſhould 
be regulated by the civil laws, 

Every ching which relates to the nature of marriage, its form, 
the manner of contracting it, the fruitfulneſs it occaſions, which 
has made all nations conſider it as the object of a particular 
benediction; a benediction which, not being always annexed to it, 
is ſuppoſed to depend on certain ſuperior graces ; all _ I fay, i ls 
within the refort of religion. 8 

The conſequences of this union, with regard to property, the re- 
ciprocal advantages," every thing which has a relation to the new 
family, to that from which it ſ prung, and to that WReh 1 1s Der 
to ariſe; all this relates to the civil laws. 

As one of the great objects of marriage is to take ay that un- 
certainty which attends unlawful corjunctions, religion here ſtamps 
its ſeal, and the civil laws join theirs to it; to the end that it may 
be as authentic as poſſible. Thus, beſides the conditions required 
by religion to —_ a marriage valid, the civil Jaws may full 
exact others. | 

The civil laws receive this power from their FER additional 

obligations, and not contradictory ones. The law of religion 
inſiſts upon certain ceremonies, the civil Jaws on the conſent of fa- 
thers; in this caſe, they demand ſomething more than that of 
religion, but they demand nothing contrary to it. 
+ It follows from hence, that the religious law muſt deckde whodier 
the bond be indiſſoluble, or not; for if the laws of religion had 
made the bond indiſſoluble, and the civil laws had declared it might 
be broken, they would be contradictory to each other, 

Sometimes the regulations made by the civil laws, with reſpect 
to marriage, are not ablolutely neceſſary; ſuch are thoſe eſtabliſhed 
by the laws, which, inſtead of annulling the N only _ 
thoſe who contract it. 

Amongſt the Romans, the Papian law declared thoſe marriages 
illegal waich had been prohibited, and yet only ſubjected them to 
à penalty (e); but a Senatus Conſultum, made at the inſtance of 
the emperor Marcus Antoninus, declared them void; there then 
no longer ſubſiſted (/) any ſuch thing as a marriage, wife, dowry, 
or huſband. The civil laws determine according to circumſtances : 
ſometimes they are moſt attentive' to repair the evil; at others, to 


* r 


(e) See what has been Card on this (J) See Law 16. ff. de ritu nuptiarum; 
ſubject, in book 23. chap. 21. in the and Law 3. F 1. alſo Digeſt. de * 
relation they bear to the aumber of b inter virum & uxerem. * 

se n Ar. 
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C RAT. XIV. It Aber Inſtances Marriages betaueen Relations ſhould 
be regulated by the Laws of Nature; and in what Inſtances by the 


civil Laws, 


W ITH regard to the prohibition of marriage between relations, 

it is a thing extremely delicate, to fix exactly the point at 
which the laws of nature ſtop, and where the civil laws begin. For 
this purpoſe, we muſt eſtabltth ſome principles. 

The marriage of the ſon with the mother confounds the ſtate of 
things: the ſon ought to have an unlimited reſpect to his mother, 
the wife an unlimited reſpect for her huſband ; therefore the mar- 
_ of the mother to her ſon, would ſubvert the natural ſtate of 

th, 


Beſides, nature has forwarded in women the time in which they 
are able to have children, but has retarded it in men; and, for the 
ſame reaſon, women ſooner loſe this ability, and men later. If the 
marriage between the mother and the ſon were permitted, it would 
almoſt always be the caſe, that when the huſband was capable 
of entering into the views of nature, the wife would be in- 
capable. | | 

The marriage between the father and the daughter is contrary 
to nature, as well as the other; but it is not leſs contrary, becauſe 

it has not theſe two obſtacles. Thus the Tartars, who may marry 
their daughters (g), never marry their mothers, as we fee in the 
accounts we have of that nation (J). 

It has ever been the natural duty of fathers to watch over the 
chaſtity of their children. Intruſted with the care of their educa- 
tion, they are obliged to preſerve the body in the greateſt perfec- 
tion, and the mind from the leaſt corruption; to encourage what- 
ever has a tendency to inſpire them with virtuous defires, and to 
nouriſh a becoming tenderneſs, Fathers, always employed in pre- 
ſerving the morals of their children, muſt have a natural averſion 

do every thing that can render them corrupt. Marriage, you will 
ſay, is not a corruption : but before marriage they mult ſpeak, 
they muſt make their perſons beloved, they muſt ſeduce : it is this 
ſeduction which ought to inſpire us with horror. 

There ſhould be therefore an unſurmountable barrier between 
thoſe whe ought to give the education, and thoſe who are to receive 
it; in order to prevent every kind of corruption, even though the 
motive be lawful. Why do fathers ſo carefully deprive thoſe 
— are to marry their daughters, of their company and fami- 
jarity ? 

The horror that ariſes againſt the inceſt of the brother with the 
ſiſter, ſhould proceed from the ſame ſource, The defire of fathers 
and mothers to preſerve the morals of their children and families 
untainted, 1s ſufficient to inſpire their offspring with a deteſtation of 
every thing that can lead to the union of the two ſexes. 


(s) This law is very ancient amongſt he adds, by the late of the Scythiansg 
them. Attila, ſays Priſcus in his em- page 22. | 
baſſy, ſtopt in a certain place to marry (55 Hiſt, of the Tartars, part 3. 


Eſca his daughter. A thing permitted, page 236. 
A a 3 The 
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The prohibition of marriage between couſin- germans, has the 
ſame original. In the early ages, that is, in the times of innocence; 
in the ages when luxury was unknown, it was cuſtomary for chil- 

dren (i) upon their marriage, not to remove from their parents, 
but to ſettle in the ſame houſe; as a ſmall habitation was at that 
time ſufficient for a large family: the children (4) of two bro- 
thers, or couſin-germans, were conſidered both by others and them- 
ſelves, as brothers. The eſtrangement then between the brothers 
and ſiſters as to marriage (/) ſubſiſted alſo between the couſin- 
germans. 

Theſe principles are ſo ſtrong and ſo natural, that they have had 
their influence almoſt over all the earth, independently of any 
communication. It was not the Romans who taught the inhabitants 
of Formoſa (n), that the marriage of relations of the fourth degree 
was inceſtuous : it was not the Romans that communicated this ſen- 
timent to the Arabs (v): it was not they who taught it to the inha- 
bitants of the Maldivian iſlands (o). Wee 

But if ſome nations have not rejected marriages between fathers 
and children, ſiſters and brothers ; we have ſeen in the firſt book, 
that intelligent beings do not always follow the law of nature. 
Who could have imagined it! Religious ideas have frequently made 
men fall into theſe miſtakes, If the Aſſyrians and the Perſians 
married their mothers, the firſt were influenced by a religious 
reſpe& for Semiramis; and the ſecond did it, becauſe the religion 
of Zoroaſter gave a preference (p) to theſe marriages, If the 
— — married their ſiſters, it proceeded from the wildneſs of 
the Egyptian religion, which conſecrated theſe marriages in ho- 
nour of Iſis. As the ſpirit of religion leads us to attempt whatever 
3s great and difficult, we cannot infer that a thing is natural, from 
its being conſecrated by a falſe religion. 

he principle which informs us that marriages between fa- 
thers and children, between brothers and ſiſters, are prohibited, in 
order to preſerve natural modeſty in families, will help us to the 
diſcoyery of thoſe marriages that are forbidden by the law of nature, 
and of thoſe which can be fo only by the civil law. | 
As children dwell, or are ſuppoſed to dwell in their father's houſe, 
and conſequently the ſon-in-law with the mother-in-law, the father- 
in-law with the daughter-in-law, or wife's daughter ; the marriage 
between them is forbidden by the law of nature. In this caſe the 
reſemblance has the ſame effe as the reality, becauſe it ſprings 
from the ſame cauſe : the civil law neither can nor ought to permit 
theſe marriages. DF a8. 

There are nations, as we have already obſerved, amongſt whom 

couſin-germans are conſidered as brothers, becauſe they commonly 


(i) It was thus amongſt the ancient 
Omans. a 
(4) Amongſt the Romans they had 
ſame name, the couſin-germans 
were called brothers. 
(7) It was thus at Rome in the firſt 


ages, till the people made a law to per- 


mit them ; they were willing to favour 


@ man extremely popular, who had 
married his couſin- german. Plutarch's 


Treatiſe, intitled, Rueftiong concerning 
* 5 | 


the affairs of the Romans. 

(n) Collection of Voyages to the 
Indies, vol. 5. part 1. An account of the 
ſtate of the iſle of Formoſa, be. 

(n) Koran, chap. of Women. 

(e) See Francis Pirrard. 

(p) They were eonſidered as more 
honourable, See Philo, de ſpecialibus 
legib. quee pertinent ad præccepta decalogi. 
Paris, 1640. pag. 978, 


dwell 
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dwell in the ſame houſe : there are others where this cuſtom is 
known. Amongſt the firſt, the marriage of couſin-germans ought 
to be regarded as contrary to nature; not ſo among the others. 

But 1.5 laws of nature cannot be local. Therefore, when theſe 
marriages are forbidden, or 2 they are, according to the 
circumſtances, permitted or forbidden by a civil law. 

It is not a neceſſary cuſtom for the brother-in-law and the ſiſter- 
in-law to dwell in the ſame houſe. The marriage between them is 
not then prohibited to preſerye chaſtity in the family ; and the law 
which forbids or permits it, is not a law of nature, but a civil law, 
regulated by circumſtances, and dependent on the cuſtoms of each 
country: theſe are caſes in which the laws depend on the morals, or. 
cuſtoms of the inhabitants, | 

The cjvil laws forbid marriages, when by the cuſtoms received 
in a certain country they are found to be in the ſame circumſtances 
as thoſe forbidden by the law of nature; and they permit them when 
this is not the caſe. The prohibitions of the laws of nature are in- 
variable, becauſe the thing on which they depend is invariable; 
the father, the mother, and the children, neceſſarily dwell in the 
ſame houſe. But the prohibitions of the civil laws are accidental, 
becauſe they depend on an accidental circumſtance ; coufin-germang 
and others dwelling in the houſe by accident. | 

This explains why the laws of Moſes, thoſe of the Ægyptians (2), 
and of many other nations, permitted the marriage of the brother 
in-law with the ſiſter-in law ; whilſt theſe very marriages were diſ- 
allowed by other nations. | 

In the Indies they have a very natural reaſon for admitting this 
ſort of marriages. The uncle is there conſidered as the father, and 
is obliged to maintain and educate his nephew, as if he were his own 
child : this proceeds from the diſpoſition of theſe people, which is 
good-natured and full of humanity. This law, or this cuſtom, has 
produced another; if a huſband has loſt his wife, he does not fail to 
marry her ſiſter : which is extremely natural, for his new conſort 
becomes the mother of her ſiſter's children, and not a cruel ſtep- 
mother, | 


Cray. XV, That we ſhould not regulate by the Principles of politi- 
cal Law, thoſe Things which depend on the Principles of civil 


Law. 


A S men have given up their natural independence to live under 
political laws, they have given up the natural community of 
to live under civil laws, 

By the firſt, they acquired liberty; by the ſecond, property, 
We ſhould not decide by the laws of liberty, which, as we have al- 
ready ſaid, is only the government of the community, what ought 
to be decided by the laws concerning property. It is a paralogiſm 
to ſay, that the good of the individual ſhould give way to that of the 
public : this can never take place, but when the gavernment of the 
community, or, in other words, the liberty of the ſubje&, is con- 
cerned ; this does not affect ſuch caſes as relate to private property, 


2) See Law $. of the Code de inceſtis & inutilibus nuptiite 


becauſe 


* 


; 
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becauſe the public good conſiſts in every one's having their proper- 

ty, which was given him by the civil laws, invariably preſerved, 
Cicero maintains, that the Agrarian laws were unjuſt ; becauſe 

the community was eſtabliſhed with no view, but that every one 


ht be able to preſerve his property. 
"Fae us therefore lay down a certain maxim, that whenever the 


public good happens to be the matter in queſtion, it is not for the 
advantage of the public to deprive an individual of his property, or 
even to retrench the leaſt part of it by a law, or a political regula. 
Jation. In this caſe we ſhould follow the rigour of the civil law, 
which is the Palladium of property. 

Tus when the public has occaſion for the eſtate of an individual, 
m ought never to act by the rigour of political law: it is here that 
the civil law ought to triumph, who with the eyes of a mother re- 

s every individual as the whole community. : 

If the political magiſtrate would erect a public edifice, or make a 
new road, he muſt indemnify thoſe who are injured by it: the pub- 
fic is in this reſpect like an individual, who treats with an individual. 
It 5s full oO_ that ĩt can oblige a citizen to ſell his inheritance, 
and that it can ſtrip him of this great privilege which he holds from 
the civil law, the not being forced to alienate his poſſeſſions. 

After the nations which ſubverted the Roman empire had abuſed 
their very conqueſts, the ſpirit of liberty called them back to that 
of equity. They exerciſed the moſt barbarous laws with modera- 
tion : and if any one ſhould doubt the truth of this, they need only 
read Beaumanoir's admirable work on juriſprudence, written in the 
twelfth century. 

They mended the highways in his time, as we do at preſent. He 
fays, that when a highway could not be repaired, they made a new 
one as near the old as poſſible; but indemnified the proprietors at the 
9 _—— of thoſe who reaped any advantage from the road. 

ey determined at that time by the civil law; in our days, we de- 
termine by the law of politics, 


Cnay. XVI. That we ought not to decide by the Rules of the civil 
Law, when it is proper to decide by thoſe of the political Law. 


M OST difficulties on this ſubje& may be eaſily ſolved, by not 
confounding the rules derived from property with thoſe which 
ſpring from liberty. | 
Is the demeſne of a ſtate or 2 alienable, or is it not ? 
This queſtion ought to be decided by the political law, and not by the 
civil. It ought not to be decided by the civil law, becauſe it is as 
neceſſary that there ſhould be demeſnes, for the ſubſiſtence of a 
fate, as that the ſtate ſhould have civil laws to regulate the diſpoſal 


of property. | 

; if f — they alienate the demeſne, the ſtate will be forced to 
make a new fund for another. But this expedient overturns the 
political government, becauſe, by the nature of the thing, for every 


. () The lord appointed collectors to the count, and the clergy by the biſhop, 
receive the toll from the peaſant, the Beaumantir, chap. 22» 
geatlemen were obliged to contribute by 7 


I demeſne 
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demeſne that ſhall »< eHabliſhed, the ſubject will always be obliged 


to pay more, and the ſovereign to receive leſs; in a word, the de- 
meſhe is neceſſary, and the alienation is not. 

The order of ſucceſſion is, in monarchies, founded on the wel- 
fare of the ſtate; this makes it neceſſary that ſuch an order 
ſhould be fixed, to avoid the misfortunes, which, I have faid, 
mult ariſe in a deſpotic kingdom, where all is uncertain, becauſe all 
is arbitrary, 3 | . 

The order of ſucceſſion is not fixed for the fake of the reigning 
family; but becauſe it is the intereſt of the ſtate, that it ſhould have 
a reigning family. The law which regulates the ſucceſſion of 
individuals, is a civil law, whoſe view is the intereſt of individuals; 
that which regulates the ſucceſſion to monarchy, is a political law, 
which has in view the welfare and preſervation of the kingdom. 

It follows from hence, that when the political law has eſtabliſhed 
an order of ſucceſſion in government, and this order is at an end, it 
is abſurd to reclaim the ſucceſſion in virtue of the civil law of any 
nation whatſoever. One particular ſociety does not make laws for 
another ſociety. The civil laws of the Romans are no more appli- 
cable than any other civil laws. They themſelves did not make uſe 
of them, when they proceeded againſt kings : and the maxims by 
which they judged kings arc ſo abominable, that they ought never 
to be revived. 

It follows alſo from hence, that when the political law has obliged 
a family to renounce the ſucceſſion, it is abſurd to inſiſt upon the 
reſtitutions drawn from the civil law. Reſtitutions are in the law, 
and may be good againit thoſe who live in the law: but they are not 
proper for ſuch as have been raiſed up for the law, and who live for 
the law. 

It is ridiculous to pretend to decide the rights of kingdoms, of 
nations, and of the whole globe, by the ſame maxims on which (to 
make uſe of an expreſſion of (% Cicero) we ſhould determine the 
right of a gutter between individuals. 


Crae, XVII. The ſame Subject continued. 


STRACISM ought to be examined by the rules of politics, 
and not by thoſe of the civil law ; and ſo far is this cuſtom from 
rendering a popular government odious, that it 1s, on the contrary, 
extremely well adapted to prove its lenity. We ſhould be ſenſible 
of this ourſelves, if, while baniſhment is always conſidered amongſt 
us as a penalty, we are able to ſeparate the idea of oſtraciſm from 
that of puniſhment. 

- Ariſtotle (:) tells us, it is univerſally allowed, that this practice 
has ſomething in it both humane and popular. If in thoſe times 
and places = Ho this ſentence was executed, they found nothing in 
it that appeared odious ; is it for us, who ſee things at ſuch a diſ- 
tance, to think otherwiſe than the accuſer, the judges, and the accuſ- 
ed themſelves? - - | 

And if we confider that this judgment of the people loaded the 
perſon with glory on whom it was paſſed; that when at Athens it 


(s) Lib. 1. of Laws. 
(e) Repub. lib. Js. Cap 1 | 
| | fell 
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fell - gry 2 man without (a) merit, from mas very moment they 
ceaſed to (v) uſe it; we ſhall find that numbers or þ-ople have 
entertained a falſe idea of it; for it was an admirable law that 
could prevent the ill conſequences, which the glory of a citizen 
might produce by loading him with new glory. 2 


f Cuar. XVIII. That it is neceſſary to enquire, whether the Laws 
ewhich ſeem contradittory, are of the ſame Claſs, 


T Rome the huſband was permitted to lend his wife to another, 
Plutarch tells us this (x) m expreſs terms, We know that Cato 
Jent his (y) wife to Hortenſius, and Cato was not a man to violate 
the laws of his country. | 
On the other hand, a huſband who ſuffered his wife to be 
debauched, who. did not bring her to juſtice, or who took her again 
after her (z) condemnation, was puniſhed. 'Theſe laws ſeem to 
contradict each other, and yet are not contradictory, The law 
which permitted a Roman to lend his wife, was viſibly a Lacedæ- 
monian inſtitution, eſtabliſhed with a view of giving the republic 
children of a. good ſpecies, if I may be allowed the term: the 
other had in view the preſervation of morals. The firſt was a law 
of politics, the ſecond a civil law, | 


Cn. XIX. That we ſhould not decide thoſe Things by the civil 
Law, which ought to be decided by domeſtic As 


FHE law of the Viſigoths enjoins, that the (a) ſlaves of the 
houſe ſhould be obliged to bind the man and woman they 
ſurprize in adultery, and to preſent them to the huſband and to the 
Judge: a terrible law, which puts into the hands of ſuch mean per- 
ſons the care of public, domeſtic, and private yengeance ! 

This law can be no where proper but in the ſeraglios of the Eaſt, 
where the ſlave who has the charge of the incloſure, is deemed an 
accomplice upon the diſcovery of the leaſt infidelity. He ſeizes 
the criminals, not ſo much with a view to bring them to juſtice, as 
to do juſtice to himſelf, and to obtain a ſcrutiny into the circum- 
ſtances of the action, in order to remove the ſuſpicion of his 
neghgence. 

Bur, in countries where women are not guarded, it is ridiculous 
to ſubject thoſe who govern the family, to the inquiſition of their 
ſlaves. | | ; | 

This inquiſition may, in certain caſes, be at the moſt a particular 
domeſtic regulation, but never a civil law, 


(u) Hyperbelus. See Plutarch, life of ()] Plutarch life of Cato, 
Ariſtides. (z) Leg. 11. ult, ff. ad leg. Jul. de 
(v) It was found oppoſite to the ſpirit adulteriis. 
of the legiſlator. f (a) Law of the Viſigoths, lib. 3. tit. 
(x) Platarch in his compariſon be- 4. 96. h 
preen Lycurgus and Numa, 1 


ens, 


- 
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" Cray. XX. That we ought not to decide by the Principles of the 
civil Laws, thoſe Things which belong to the Law of Nations; 


L BERT conſiſts principally in not — forced to do 2 

thing, where the laws do not oblige: people are in this ſtate, 
only as they are governed by civil laws; and becauſe they live 
under thoſe civil laws, they are free. 

It follows from hence, that princes who live not among them 
ſelves under civil laws, are not free; they are governed by force; 
they may continually force, or be forced. From hence it follows, 
that treaties made by force, are as obligatory as thoſe made by free 
conſent. When we who live under civil laws, are, contrary to law, 
conſtrained to enter into a contract, we may, by the aſſiſtance of 
the law, recover from the effects of violence: but a prince, who is 
always in that ſtate in which he forces, or is forced, cannot com- 
p_ of a treaty which he has been compelled to ſign. This would 

e to complain of his natural ſtate; it would ſeem as if he would be 
a prince with reſpect to other princes, and as if other princes ſhould 
be ſubjects with reſpect to him; that ts, it would be contrary to the 
nature of things, | 


CHAT. XXI. That we ſhould not decide by political Laws, Things 
which belong to the Law of Nations. 


P OLITICAL laws demand, that every man be ſubje& to 
the natural and civil courts of the country where he reſides, 
and to the cenſure of the ſovereign. 

The law of nations requires, that princes ſhall ſend ambaſſadors; 
and. a reaſon. drawn from the nature of things does not permit theſe 
ambaſſadors to depend either on the ſovereign to whom they are 
ſent, or on his tribunals. They are the voice of the prince who 
ſends them, and this voice ought to be free; no obſtacle ſhould 
hinder the execution of their office ; they may frequently offend, 
becauſe they ſpeak for a man entirely independent ; they might be 
wrongfully accuſed, if they were liable to be puniſhed for crimes ; 
if they could be arreſted for debts, theſe might be forged. Thus 
a prince, who has naturally a bold and enterprizing ſpirit, would 
fpeak by the mouth of a man who had every thing to fear. We 
muſt then be guided, with reſpe& to ambaſſadors, by reaſons drawn 
from the law of nations, and not by thofe derived from political 
law. But if they make an ill uſe of their repreſentative character, 
a ſtop may be put to it by ſending them back. ''They may even 
be accuſed before their maſter, who becomes either their judge or 
their accomplice. 


Caar, XXII. The unhappy State of the Ynca Athualpa. 


THE principles we have juſt been eſtabliſhing, were cruelly 
violated by the Spaniards. The Ynca Athualpa (g) cculd 
not be tried by the law of nations; they tried him by political and 


(6) See Garcilaſſe de la Vega. 
civil 


% n * — * 3 . 
366 Tus SPIRIT or LAWS. Boox XXVT. 
civil laws ; they accuſed him for putting to death ſome of his own 
ſubzects, for having many wives, &c. and to fill up the meaſure of 
their ſtupidity, they condemned him, not by. the political and civil 
laws of his own country, but by the political and civil laws of 
theirs, 
Cray. XXIII. That when, by ſeme Circum/ance, the political Low 
becomes deſtructive to the State, ave ought to decide by juch a po- 
litical Law as will preferve it, which jometimes becomes a Lai 


of Nations. 
HEN that political law which has eſtabliſhed in the kingdom 


a certain order of ſucceſſion, becomes deſtructive to the 
body politic for whoſe ſake it was eſtabliſhed, there is not the leaſt 
room to doubt but another political law may be made to change 
this order; and ſo far would this law be from oppoling the firit, 
it would in the main be entirely conformable to it, ſince both would 
depend on this principle, that THE saFeTY OF THE PEOPLE 
19 THE SUPREME LAW. 

I have ſaid (c), that a great ſtate becoming acceſſory to another, 
is itſelf weakencd, and even weakens the principal, We know, 
that it is for the intereſt of the ſtate to have the ſupreme magiſtrate 
within itſelf, that the public revenues be well adminiſtered, and 
that its ſpecie be not ſent abroad to enrich another country. It is 
of importance, that he who is to govern, has not imbibed foreign 
maxims: theſe are leſs agreeable than thoſe already eſtabliſhed. 
Beſides, men have an extravagant fondneſs for their own laws and 
cuſtoms: theſe conſtitute the happineſs of every community; and, 
as we learn from the hiſtories of all nations, are rarely changed 
without violent commotion, and a great effuſion of blood, 

It follows from hence, that if a great ſtate has to its heir the 

ſleſſor of a great ſtate, the former may reaſonably exclude him, 

cauſe a change in the order of ſucceſhon mult be of ſervice to 
both countries. Thus a law of Ruſſia, made in the beginning of 
the reign of Elizabeth, molt wiſely excluded from the poſſeſſion of 
the crown, every heir who poſſeſſed another monarchy ; thus the 
law of Portugal diſqualiſies every flranger, who lays claim to the 
crown by right of blood, 

But if a nation may exclude, it may with greater reaſon be 
allowed a right to oblige a prince to renounce. If the people fear 
that a certain marriage will be attended with ſuch conſequences as 
ſhall rob the nation of its dependance, or diſmember fome of its 
— 5 it may very juſtly oblige the contractors and their de- 

cendants to renounce all right over them; while he who renounces, 

and thoſe to whoſe prejudice he renounces, have the leſs reaſon 
to complain, as the ſtate might originally have made a law to 
exclude them, 8 


(e) See book 5. chap, 14. book 8. 9. chap. 4, 5, 6, and 7. and book 165 
chap. 16, 17, 18, 19, and 20. book chap. 9 and 10. 
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Car. XXIV. That the Regulations of the Police are of a different 
. Clajs from other civil Laws, 


T HERE are criminals, whom the magiſtrate puniſhes, there 
are others whom he reproves. The former are ſubject to the 

power of the law, the latter to his authority: thoſe are cut off from | 
ſociety; theſe they oblige to live according to the rules of ſociety, 

In the exerciſe of the Police, it is rather the magiſtrate who 
puniſhes, than the law; in the ſentence paſt on crimes, it is rather 
the law which puniſhes, than the magiſtrate. The buſineſs of the 
Police conſiſts in affairs which ariſe every inſtant, and are commonly 
of a trifling nature: there is then but little need of formalities. 
The actions of the Police are quick; they are exerciſed over things 
which return every day; it would be therefore improper for it to 
infli ſevere puniſhments. It 1s continually cmplovet; about mi- 
nute particulars; great examples are therefore not _— for its 
purpoſe, It is governed rather by regulations than laws; thoſe 
who are ſubje& to its juriſdiction, are inceſſantly under the eye of 
the magiſtrate: it is therefore his fault if wn. fall into exceſs, 
Thus we ought not to confound a flagrant violation of the laws, 
with a ſimple breach of the Police; theſe things are of a different 
order, 

From hence it follows, that the laws of an Italian (4) republic, 
where bearing fire-arms is puniſhed as a capital crime, and where 
it is not more fatal to make an ill uſe of them, than to carry them, 
18 not agreeable to the nature of things, | 

It follows, moreover, that the applauded action of that em- 
peror, who cauſed a baker to be impaled whom he found guilty of 
a fraud, was the action of a ſultan, who knew not how to be juſt 
without committing an outrage on jultice, 


Cray. XXV. That we ſhould not follaau the general Diſpeſition of 
the civil Law, in Things which ought to be ſubjedt to particular 
Rules dratmun from their own Nature, 


J3 it a your law, that all civil obligations paſſed between ſailors 

in a ſhip in the courſe of a voyage ſhould be null? Francis 
Pirard (e) tell us, that in his time it was not obſerved by the 
Portugueſe, though it was by the French, Men who are together 
only for a ſhort time ; who have no wants, fince they are provided 
for by the prince; who have only one object in view, that of their 
voyage; who are no longer in ſociety, but are only the inhabi- 
tants of a ſhip, ought not to contract obligations that were never 
introduced, but to — the burthen of civil ſociety, 

In the ſame ſpirit was the law of the Rhodians, made at a time 
when they always followed the coaſts ; it ordained, that thoſe who 
during a tempeſt ſtaid in a veſſel, ſhould have ſhip and cargo, and 
thoſe who quitted it ſhould have nothing, 


(4) Venice, 
( Chap. 14: p.18. 
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BOO K XXVI. 


Cray. I. Of the Origin and Revolutions of the Roman Laws on 


Succeſſions. 


THIS affair derives its eſtabliſhment from the moſt diſtant 
antiquity z and to penetrate to its foundation, permit me to 
ſearch among the firſt laws of the Romans, for what, I believe, no 
body yet has been ſo happy as to diſcover. | 
We know that Romulus (a) divided the land of his little king- 
dom among his ſubje&s; it ſeems to me, that from hence the laws 
f Rome on ſucceſſions were derived, | 
Tbe law of the divifion of lands made it neceflary, that the 
property of one family ſhould not paſs into another: from hence 
followed, that there were but two orders of heirs eſtabliſhed by 
law (3), the children and all the deſcendants that lived under the 
wer of the father, whom they called /a; heredes, or his natural 
eirs; and, in their default, the neareſt relations on the male fide, 
whom they called agnati. ; 
It followed likewiſe, that the relations on the female fide, whom 


* they called cognati, ought not to ſucceed ; they would have con- 


veyed the eſtate into another family, which was not allowed. 
From thence alſo it followed, that the children ought not to 

ſucceed to the mother, nor the mother to her children ; for this 

might carry the eſtate of one family into another. Thus we ſee 


them excluded (c) by the law of the Twelve Tables; it called 


none to the ſucceſſion but the agnati, and there was no agnation 
between the ſon and the mother. 

But it was indifferent whether the /aus heres, or, in default of ſuch, 
the neareſt by agnation, was male or female; becauſe, as the re- 
lations on the mother's fide could not ſucceed, though a woman 
who was an heireſs ſhould happen to marry, yet the eſtate always 
returned into the family from whence it came. On this account, 
the law of the Twelve Tables does not diſtinguiſh, whether the 
perſon (4) who ſucceeded was male or female. 

This was the cauſe, that though the grand-children by the ſon 


| ſacceeded to the grandfather, the grandchildren by the daughter 


did not ſucceed ; 
daughter, and not her (e) ch 


r, to prevent the eſtate from paſſing into ano- 


ther family, the agnati were preferred before them. Hence the 
"dren, ſucceeded to the father, 


(a) Dionyſ. Halicar, lib. 2. c. 3. title, | 
Plutarch's compariſon between Numa (c) See the Fragm. of Ulpian, 5 8. 
and Lycu 3. a tit. 26. Inſt. tit. Js in proemi ad S. C. 

(5 ah þ inteflatd moritur cui ſuns Tertullianum. 
beres nec extabit, agnatus proximus fa- (d) Paulus, lib. 4. ſents tit. 8. 5 3+ 


' milliam babeto. Fragment of the law of (ee) Inſt. tits lib. 3. 


the Twelve Tables in Ulpian, the laſt 
7 2 4 Thus 


* 
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Thus amongſt the primitive Romans, the women ſucceeded, 
when this was agreeable to the law of the diviſion of lands; and 
they did not ſucceed, when this law might ſuffer by it. 

Such were the laws of ſucceſſion among the primitive Romans; 
and as theſe had a natural dependence on the conſtitution, and 
were derived from the diviſion of lands, it is eaſy to perceive, that 
they had not a foreign original, and were not of the number of 
thoſe: brought into the republic by the deputies ſent into the cities 
of Greece, 

Dionyſius Halicarnaſſeus tells us (J), that Servius Tullius find - 
ing the laws of Romulus and Numa on the diviſion of lands abo- 
liſhed, he reſtored them, and made new ones, to give the old a 
greater weight. We cannot therefore doubt, but that the laws 
we have been ſpeaking of, made in conſequence of this diviſion, 
were the work of theſe three Roman legiſlators. | 

The order of ſucceſſion having been eſtabliſhed in conſequence 
of a political law, no citizen was allowed to break in upon it by his 
private will; that is, in the firſt ages of Rome, he had not the 
power of making a teſtament. Yet it would have beer hard to 
deprive him, in his laſt moments, of the friendly commerce of 
kind and beneficent actions. - 

They therefore found a method of reconciliating, in this reſpect, 
the laws with the defires of the individual. He was permitted to 
diſpoſe of his ſubſtance in an aſſembly of the people; and thus 
every teſtament was, in ſome ſort, an act of the legiſlative power. 

The law of the Twelve Tables permitted the perſon who made 
his will, to chuſe which citizen he pleaſed for his heir. The rea- 
ſon that induced the Roman laws ſo ſtrictly to reſtrain the number 
of thoſe who might ſucceed ab inteſtalo, was the law of the diviſion 
of lands; and the reaſon why they extended io widely the power 
of the teſtator, was, that as the 7 might (g) ſell his chil- 
dren, he might with greater reaſon deprive them of his ſubſtance. 
Theſe were therefore different effects, ſince they flowed from 
different principles; and ſuch is, in this reſpect, the ſpirit of the 
Roman laws. 

The ancient laws of Athens did not ſuffer a citizen to make a 
will, Solon (4) permitted it, wich an exception to thoſe who had 
children: and the legiſlators of Rome, filled with the idea of 
paternal power, allowed the making a will even to the prejudice 
of their children. It muſt be confelled, that the ancient laws of 
Athens were more conſiſtent than thoſe of Rome. The indefinite 
permiſſion of making a will, which had been granted to the Ro- 
mans, ruined by little and little the political regulation on the divi- 
Gon of lands: it was the principal thing that introduced the fatal 
difference between riches and poverty : many ſhares were united 
in the ſame. perſon; ſome citizens had too much, and a multitude 
of others had nothing. Thus the people being continually de- 

ived of their ſhares, were inceſſantly calling out for a new diſtri- 

ution of lands. They demanded it in an age when the frugality, 
the parſimony, and the poverty of the Romans, were their diſtin» 


ef ) Lib. 4. page 276. times, was made by Romulus, and not 
(Z] Dionyſius Halicarnaſſeus proves, by the Decemvirs. Lib. 2. 

by a law of Numa, that the law which (5) See Plutarch's life. of Solon. 
permitted a father: to ſell his ſan three TR 
T | B b guiſhing 
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— —— as well as at a time when their luxury was 
me ſtill more aſtoniſhing. 8 ER. i | 

Teſtaments being properly a law made in the aſſembly of the 
people, thoſe who were in the army were thereby deprived of a 
teſtamentary power. The people therefore gave the ſoldiers the 
privilege (i) of making before their companions, the diſpoſitions 
which (4) ſhou!d have been made before them. | 

The great aſſembly of the people met but twice a year; be- 

es, both the people and the affairs brought before them were 
increaſed”: they therefore judged it convenient to permit all the 
citizens to make their (/) will before ſome Roman citizens of ripe 

e, who were- to repreſent the body of the people : they took 

ve (n) citizens, in whoſe preſence the inheritor (a) purchaſed 
his family, that is, his inheritance of the teſtator; another citizen 
brought a pair of ſcales to weigh the value; for the Romans (o), 
as yec, had no money. - 

To all appearance theſe five citizens were to repreſent the five 
claſſes of the people; and they ſet no value on the fixth, as being 
compoſed of men who had no property. | 

We ought not to ſay, with Juſtinian, that theſe ſales were merely 
imaginary; they became, indeed, imaginary in time, but were 
not io originally. Moſt of the laws which afterwards regulated 
wills, were built on the reality of theſe ſales: we find ſufficient 
meu of this in the fragments of Ulpian (p). The deaf, the 

umb, the prodigal, could not make a will; the deaf, becauſe he 
could not hear the words of the buyer of the inheritance z the 
dumb, becauſe he could not pronounce the terms of nomination ; 
the prodigal, becauſe as he was excluded from the management of 
all affairs, he could not ſell his inheritance. I omir any farther 
examples. | | 

Wills being made in the aſſembly of the people, were rather 
the acts of political than of civil laws, a public rather than a private 
right; from whence it followed, that the father, while his fon was 
under his authority, could not give him leave to make a will. 

Amongſt moſt nations, wills are not ſubject to greater formalities 
than ordinary contracts: becauſe both the one and the other are 
only expreſſions of the will of him who makes the contract, and 
both are equally a private right. But, among the Romans, where 
teſtaments were derived from the public law, they were attended 
with much greater formalities (2) than other affairs; and this is 
ſtill the caſe in thoſe provinces of France, which are governed by 
the Roman law. 

- Teſtaments being, as I have ſaid, a law of the people, they 
ought to be made with the force of a command, and in ſuch terms 


(}/This teſtament, called in procinu, (1) Inftitut, lib, 2. tit. 10. C r. 
was different from that which they Aulus Gellius, lib. 15. cap. 27. They 
Ried military, which was eſtabliſhed called this form of teſtament per 41 & 
only by = 8 of N libram. 
perors. 1. ff. ilitari t . (m) Ulpian, tit. 10. § 2. 

is was one of the artifices by which (=) Theoph. Inſt. a5 2. tit. 10. 

joled the ſoldiers. (e) T. Livy, lib. 4. nondum argentum- 
his teſtament was not in writ- tum erat. He ſpeaks of the time 
ing, and it was without — the flege of Veli. 
r ib. 1. Aue na. 
Oratore. ) Inſtit. libs 2. tit, 10, & ts 
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as are called dire and imperative (r). Hence a rule was formed, 
that they could neither give nor tranſmit an inheritance, without 
making uſe of the imperative words: from whence it followed, 
that they might very juſtly in certain caſes make a ſubſtitution (); 
and ordain, that the inheritance ſhould paſs to another heir ; but 
that they could never make a fiduciary bequeſt (7), that is, charge 
any one in terms of intreaty to reſtore an inheritance, or a part 
of it, to another. 1 

When the father neither inſtituted his ſon his heir, nor diſinhe- 
rited him, the will was annulled; but it was valid, though he did 
not diſmherit his daughter, nor inſtituted her his heireſs. The 
reaſon is plain: when he neither inſtituted nor difinherited his ſon, 
he did an injury to his grandſon, who might have ſucceeded ab 
inteftato to his father; but in neither inſtituting nor diſinheriting his 
daughter, he did no injury to his daughter's children, who could 
not ſucceed ab inteſtato to their mother (2), becauſe they were 
neither , heredes nor agnati. | 

The laws of the ancient Romans concerning ſucceſſions bein 
formed with the ſame Tpirit which dictated the diviſion of lands, di 
not ſufficiently reſtrain the riches of women; thus a door was left 
open to luxury, which is always inſeparable from this ſort of opu- 
lence. Between the ſecond and third Punic war, they began to 
perceive the evil, and made the Voconian (v) law: but as they 
were induced to this by the moſt important confiderations ; as but 
few monuments have reached us that take notice of this law; and 
as it has hitherto been ſpoken of in a moſt confuſed manner, I 
ſhall endeavour to clear it up. 

Cicero has preſerved a fragment, which forbids the inſtituting a 
woman an (x) heireſs, whether ſhe was married or unmarried. 

The Epitome of Livy, where he ſpeaks of this law, ſays (y) no 
more: it appears from (z) Cicero and St. Auguſtin, that 
daughter, though an only child (a), was comprehended in the 
prohibition. 

Cato the elder (4) contributed all in his power to get this law 
paſſed. Aulus Gellius cites a fragment (c) of a ſpeech, which 
he made on this occation. By preventing the ſucceſſion of women, 
his intent was to take away the ſource of luxury: as by undertax - 
mg che defence of the Oppian law, he intended to put a ſtop to 
luxury itſelf. | 

In the Infſtitates of Juſtinian (4) and Theophilus (e), mention 
is made of a' chapter of the Voconian law, which limits the power 


(r) Let Titius be my heir. 

(s) Vulgar, pupillary, and exem- 
plary. 

t) Auguſtus, for particular reaſons, 
firſt began to authoriſe the fiduciary 
bequeſt, which in the Roman law was 
called fidei commiſſum. Init. lib. 2. tit. 
23, in prommio. 

( Ad liberos matris inteſtatæ bære- 

5% Lib. 12. Tab. non pertinebat, 
quia feeming ſuos bavedes non babent. 
Ulpian, Fragm, tit. 26. & 7. 

(v) It was propoſed by Quintus Vo- 
conius, tribune of the people. See Ci- 
Gero's ſecond oration againſt Verres. 


ſecond Oration again 


In the Epitome of T. Livy, lib. 41. 
we ſhould read Voconius, inftead of 
Volumnius. 

(x) Sanxit . « + . . ne quis bæredem 
virginem neve mulierem faccret. Cicero's 
Verres. 

OJ Legem tulit, ne quis bæredem mu- 
lierem inſtitueret. Lib. 41. 

(2) Second Oration againſt Verres. 

(a) Of the city of God, lib. 3s 

(5) Epitome of Livy, lib. 40. 

(e) Lib. 27. cap. 6. 

d) Inſtit. lib. J- tit. 22. 

e) Ibid. 
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of bequeathing. In reading theſe authors, every body would ima- 

ine, that this chapter was made to prevent the inheritance from 
ak ſo exhauſted by legacies, as to render it unworthy of the 
heir's acceptance. But this was not the ſpirit of the Voconian 
law. We have juſt ſeen, that they had in view the hindering wo- 
men from inheriting an eſtate. The article of this law, which ſet 
bounds to the power of bequeathing, entered into this view: for 
if people had been poſieſſed of the liberty to bequeath as much as 
they pleaſed, the women might have received as legacies, what 
they could not receive by ſucceſſion. 
The Voconian law was made to hinder the women from growing 
too wealthy; for this end it was neceſlary to deprive them of large 
inheritances, and not of ſuch as were incapable of ſupporting 
luxury. The law fixed a certain ſum to be given to the women 
whom it deprived of the ſucceſſion. Cicero (7), from whom we 
have this particular, does not tell us what was the ſum; but by 
Dio (g) we are informed, it was a hundred thouſand ſeſterces. 
The Yoconian law was made to regulate opulence, not to lay a 
reſtraint upon poverty; hence Cicero () informs us, that it related 
only. to thoſe whoſe names were regiſtered in the cenſors books, 
This furniſhed a pretence for eluding the law: it is well known 
that the Romans were extremely fond of ſet forms; and we have 
already taken notice, that it was the ſpirit of the republic to follow 
the letter of the law. There were fathers who would not give in 
their names to be enrolled by the cenſors, becaufe they would have 
it in their power to leave the ſucceſſion to a daughter: and the 
prztors determined, that this was no violation of the, Voconian 

W., fince it was not contrary to the letter of it. 
One Anius Aſellus had appointed his daughter his ſole heir and 
executrix. He had a right to make this diſpoſition, ſays Cicero (i); 
he was not reſtrained by the Voconian law, ſince he was not in- 
cluded in the cenſus. Verres, during the time of his prztorſhip, 
had deprived Anius's daughter of the ſucceſſion ; and Cicero main- 
tains that Verres had been bribed, otherwiſe he would not have 
annulled a diſpoſition which all the other prætors had confirmed. 

What kind of citizens then muſt thoſe have been, who were not 
regiſtered in the cenſus, in which all the freemen of Rome were 
included ? According to the inſtitution of Servius Tullius, men- 
tioned by Dionyſius of Halicarnaſſus (4), every citizen not en- 
rolled in the cenſus became a flave: even Cicero himſelf (/) ob- 
ſerves, that ſuch a man forfeited his liberty : and the ſame thing 
is affirmed by Zonaras. There mult have been therefore a differ- 
ence between not _ in the cenſus according to the ſpirit of 
the Voconian law, and not being in it according to the ſpirit of 
Servius Tullius's Inſtitutions. 

They whoſe names were not regiſtered in the five firſt claſſes, in 
which the inhabitants ranked in proportion to their fortunes, were 


(f) Nemo cenſuit plus Fadiz dan- poſſet adire. Lib. 56. 
dum, quam poſſet ad eam lege Voconia {(b) Qui cenſus eſſet. Second Oration 
rvenire. De finibus boni & mali, againſt Verres. 
6 (i) Cenſus non erat. Ibid. 


(z) Cum lege Voconia mulieribus (4) Lib. 4. 


b 
( 
— ne qua majorem cen- I) In oratione pro Cæcina. 
tum millibus nummum hereditatem , 


not 
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not comprized in the cenſus () according to the ſpirit of the 
Vocomian law : they who were not enrolled in one of theſe fix 
claſſes, or who were not ranked by the cenſors among ſuch as 
were called rarii, were not included in the cenſus, according to 
the ſpirit of Servius's Inſtitutions. Such was the force of nature, 
that to elude the Voconian law, fathers ſubmitted to the diſgrace of 
being confounded in the fixth claſs with the proletarii and capite cenſi. 
or perhaps to have their names entered in the Cærites tabulæ (u). 

We have elſwhere obſ{-rved, that the Roman laws did not admit 
of fiduciary bequeſts. The hopes of evading the Voconian law 
were the cauſe of their being introduced: they inftituted an heir 
qualified by the law, and they begged he would reſign the ſucceſſion 
to a perſon whom the law had excluded: this new method of diſpo- 
ſition was productive of very different effects. Some reſigned the 
inheritance; and the conduct of Sextus Peduceus (o) on an occa- 
ſion of this nature was very remarkable. A conſiderable ſucceſ- 
fion was left him, and no body living knew that he was deſired to 
reſign it to another; when he waited upon the widow of the teſta- 
tor, and made over to her the whole fortune belonging to her late 
huſband. | 

Others kept poſſeſſion of the inheritance; and here the example 
of P. Sextilius Rufus is alſo famous, having been made uſe of by 
Cicero (y) in his diſputations againſt the Epicureans. © In my 
« younger days, ſays he, I was deſired by Sextilius to accompany 
« him to his friends, in order to know whether he ought to reſtore 
« the inheritance of Quintus Fadius Gallus to his daughter Fadia. 
There were ſeveral young people preſent, with others of more 
« maturity, and judgment ; and not one of them was of opinion 
« that he ſhould give more to Fadia than the lady was entitled to 
« by the Voconian law. In conſequence of this, Sextilius kept 
« poſſeſſion of a fine eſtate, of which he would not have retained a 
« ſingle ſeſtercius, had he preferred juſtice to utility. It is poſſible, 
« added he, that you would have reſigned the inheritance; nay, 
« it is poſſible that Epicurus himſelf would have reſigned it; 
« but you would not have ated —_— your own princi- 
« ples.” Here I ſhall pauſe a little to refle 

It is a misfortune inherent to humanity, that legiſlators ſhould 
be ſometimes obliged to ena laws repugnant to the dictates of 
nature: ſuch was the Voconian law. The reaſon 1s, the legiſlature 
conſiders the ſociety rather than the citizen, and the citizen rather 
than the man. The law ſacrificed both the citizen and the man, 
and directed its views to the proſperity of the republic. Suppoſe 
a perſon made a fiduciary bequeſt in favour of his daughter; the 
law paid no regard to the ſentiments of nature in the rather, nor 
'to the filial piety of the daughter ; all it had an eye to, was the 
perſon to whom the bequeſt was made in truſt, and who on ſuch 
an occaſion found himſelf in a terrible dilemma. If he reſtored 
the eſtate, he was a bad citizen; if he kept it, he was a bad 
man, None but good-natured people thought of eluding the law ; 
and they could puch upon none but honeft men to help them to 


(m) Theſe five firſt clafles were ſo rius feri. 
conſiderable, that authors ſometimes {(0o) Cicero, de finib. boni & mall, 
mention no more than five. lib. 2, R 
(n) In Cæritum tabulas referri; æra- (y)] Ibid. . 
| B b 3 elude 
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elude it; for a truſt of this kind requires a triumph over avarice 
and inordinate pleaſure, which none but honeſt men are like to ob- 
tain. Perhaps in this light to look upon them as bad citizens, would 
have favoured too much of ſeverity. It is not impoſſible but the 
legiſlator carried his point in a great meaſure, fince his law was 
of fuch a nature, as obliged none but honeſt men to elude it. 

At the time when the Voconian law was paſſed, the Romans ſtill 
preſerved ſome remains of their ancient purity of manners. Their 
conſcience was ſometimes engaged in favour of the law; and they 
were made to ſwear they would- obſerve it (4) : ſo that honeſty, 
in ſome meaſure, was ſet in oppoſition againſt itſelf, But latterly 
their morals were corrupted to ſuch a degree, that the fiduciary 
bequeſts muſt have had leſs efficacy to elude the Voconian law, 
than that very legiſlator had to enforce its obſervance, 

The civil wars were the deſtruction of an infinite number of 
citizens, Under Auguſtus, Rome was almoſt deſerted: it was 
neceſſary to repeople it, They made the Papian laws, which 
omitted nothing that could encourage (7) the citizens to marry, 
and procreate children. One of the principal means was to in- 
creaſe (5), in favour of thoſe who gave into the views of the law, 
the hopes of being heirs, and to diminiſh the expectations of thoſe 
who refuſed; and as the Voconian law had rendered women in- 
capable of ſucceeding, the Papian law, in certain caſes, diſpenſed 
with this prohibition. 

Women (7), eſpecially thoſe who had children, were rendered 
capable of receiving in virtue of the will of their huſbands; the 
even might, when they ha1 children, receive in virtue of the will 
of ſtrangers. All this was in direct oppoſition to the regulations 
of the Voconian law: and yet it is remarkable, that the ſpirit of 
this law was not entirely abandoned, For example, the Papian 
law, which permitted a man who had one child (2), to receive an 
entire inheritance by the will of a ſtranger, granted the ſame favour 
to the wife only when ſhe had three children (v). 

It muſt be remarked, that the Papian law did not render the 
women who had three children capable of ſucceeding, except in 
virtue'of the will of ſtrangers; and that with reſpe& to the ſuc- 
ceſſion of relations, it left the ancient laws, and particularly (x) 
the Vocopian, in all their force. But this did not long ſubſiſt. 

Rome, corrupted by the riches of eyery nation, had changed her 
manners; the putting a ſtop to the luxury of women was no longer 
minded. Aulus Gellius, who lived under (5) Adrian, tells us, 
that in his time the Voconian law was almoſt aboliſhed ; it was 


(9) Sextilius ſaid he had ſworn to ſeveral regulations of the Pagian law. 
obſerve it. Cic. de finibus boni & See the Fragments of Ulpian, & 4, 5, 


mali, lib. 2. and 6. 
(r) See what has been ſaid in book (7) See Fragm. of Ulpian, tit. 15. 
23. ch. 21. 5816. 


(s) The ſame difference occurs in 
(u) Ruod tibi filiolus, wel filia naſcitur ex me 
Jura Parentis babes; projter me ſeriberis beres. Ry 
| Juvenal. Sat. 9. 
(* See Law 9» | Theod. de bonis (x) Fragm. of Ulpian, tit. 16. 8 Is 
eriptorum, & Dio, lib. 5. See the Sozomenus, lib. 1. cap. 9. 
Af of Ulpian, tit. laſt, : 6. and tit. () Lib. 20. cap. 2. 
2 $ 5 


buried 
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buried under the opulence of the city. Thus we find in the ſen- 
tences of Paulus (x), who lived under Niger, and in the fragments 
of Ulpian (a), who was in the time of Alexander Severus, that 
the aller on the father's ſide might ſucceed, and that none but 
the relations of a more diſtant degree were in the cafe of thoſe 
prohibited by the Voconian law. 

The ancient laws of Rome began to be thought ſevere. The 
prætors were no longer moved but by reaſons of equity, modera- 
tion, and decorum. | 

We have ſeen, that by the ancient laws of Rome mothers had 
no ſhare in the inheritance of their children. The Voconian law 
afforded a new reaſon for their excluſion. But the emperor Clau- 
dius gave the mother the ſucceſſion of her children as a conſolation 
for her loſs. The Tertullian ſenatus conſultum, made under Adri- 
an (5), gave it them when they had three children, if free women; 
or four, if they were freed women. It is evident, that this decree 
of the ſenate was only an extenſion of the Papian law, which in 
the ſame caſe had granted to women the inheritances left them 
-ſtrangers. At length Juſtinian (c) favoured. them with the ſueceſ- 
ſion independently of the number oc children. 

The ſame —4 which had debilitated the law againſt the ſuc- 
ceſſion of women, ſubverted that by degrees which had limited 
the ſucceſſion of the relations on the woman's fide. Theſe laws'were 
extremely conformable to the ſpirit of a good republic, where they 
ought to have ſuch an influence, as to prevent this ſex from ren- 
dering either the poſſeſſion or the expectation of wealth an inſtru- 
ment of luxury. On the contrary, the luxury of a monarchy ren- 
dering marriage expenſive and coſtly, it ought to be there encou- 
—— both by the riches which women may beſtow, and by the 
hope of the inheritances it is in their power to procure. Thus 
when monarchy was eſtabliſhed at Rome, the whole ſyſtem of 
ſacceflions was changed. The prætors called the relations of the 
woman's fide in default of thoſe of the male ſide; though by the 
ancient laws, the relations of the woman's ſide were never called. 
The Orphitian ſenatus conſultum called children to the ſucceſſion 
of their mother; and the emperors Valentinian (4), Theodoſius, 
and Arcadius, called the grandchildren by the daughter, to the 
ſucceſſion of the grandfather. In ſhort, the emperor Juſtinian (e) 
left not the leaſt veſtige of the ancient right of ſucceſſions: he 
eſtabliſhed three orders of heirs, the deſcendants, the aſcendants, 
and the collaterals, without any diſtinction between the males and 
females ; between the relations on the woman's fide, and thoſe on 
the male fide ; and abrogated all of this kind, which were till in 
force : he believed, that he followed nature even in deviating from 
what he called the embarraſſments of the ancient juriſprudence, 


) Lib. 4. tit. 3.J 3. Inſtit. tis. 3. $ 4. de ſenatus conſult. 
(= Tit. 26. $ 6. , : (d) Lib. 9. Cod. de ſuis legitimis 
(5) That is, the emperor Pius, who beredibus. 


changed his name to that of Adrian by (%) Lib. 14. Cod. de ſuis & legitimis 
adoption. bæredibus. & Nov. 118, & 127. 
(e) Lib, 2. Cod. 4s jure liberorum. 
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B O O K XXVII. 


OF THE ORIGIN AND REVOLUTIONS OF THE 
CIVIL LAWS AMONG THE FRENCH. 


— 
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In nova fert animus mutatas dicere forma, | 
Corpora Ovi. MeTan. 
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Cray. I. Different Character of the Laws of the ſeveral People 
of Germany, | 


FTER the Franks had quitted their own country, they 
made a compilement of the Salic laws, with the aſſiſtance 
of (a) the ſages of their own nation, The tribe of the Ripuarian 
Franks having joined itſelf under Clovis (4) to that of the Salians, 
preſerved its own cuſtoms; and Theodoric (c) king of Auſtrafia, 
ordered them to be reduced into writing. He collected likewiſe (4) 
the cuſtoms of thoſe Bavarians and Germans who were dependent 
on his kingdom. For Germany having been weakened by the 
migration of ſuch a multitude of people, the Franks, after conquer- 
ing all before them, made a retrograde march, and extended their 
dominion into the foreſts of their anceſtors, Very likely the 
Thuringian code (e) was given by the ſame Theegoric, ſince the 
Thuringians were alſo his ſubjects. As the Friſians were ſubdued 
by Charles Martel and Pepin, their (J) law cannot be prior to thoſe 
princes. Charlemain, the firſt that, reduced the Saxons, gave them 
the law ſtill extant; and we need only read theſe two laſt codes, to 
be convinced they came from the hands of conquerors, As ſoon 
as the Viſigoths, the Burgundians, and the Lombards, had founded 
their reſpective kingdoms, they reduced their laws into writing, 
not with an intent of obliging the vanquiſhed nations to conform 
to their cuſtoms, but with a deſign of following them them- 
ſelves. | 
There is an admirable ſimplicity in the Salic and Ripuarian laws, 
as well as in thoſe of the Alemans, Bavarians, Thuringians, and 


(a) See the prologue to the Salie law. (c) See the prologue to the law of the 
Mr. Leibnitz ſays, in his treatiſe of the Bavarians, and that to the Salic law. 
origin of the Franks, that this law was (d) Ibid, 
made before the reign of Chi: but (e) Lex Angliorum Werinorum, hoc 
it could not be before the Franks had eft Thuringorum. | 
quitted Germany, for at that time they (f) They did not know how to 
did not underſtand the Latin tongue. write, | 

(b) See Gregory of Tours. 


w# © 2 0 Friſians. 
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Friſians. They breathe an original coarſeneſs, and a ſpirit which 
no change or corruption of manners had weakened. They received 
but very few alterations, becauſe all thoſe people, except the 
Franks, remained in Germany. Even the Franks themſelves laid 
there the foundation of a great part of their empire; ſo that they 
kad none but German laws. The ſame cannot be ſaid of the 
laws of the Viſigoths, of the Lombards and Burgundians; their 
character conſiderably altered from the great. change which hap- 
pened in the character of thoſe people, after they had ſettled in 
their new habitations. 

The kingdom of the Burgundians did not laſt long enough to 

admit of great changes in the laus of the conquering nation. 
Gundebald and Sigi/mond, who collected their cuſtoms, were almoſt 
the laſt of their kings. The laws of the Lombards received 
additions rather than changes. The laws of Rotharis were followed 
by thoſe of Grimoaldus, Luitprandus, Rachis, and Aftulphus ; but 
did not aſſume a new form. It was not fo with the laws of the 
Viſigoths (g) ; their kings new-moulded them, and had them alſo 
new-moulded by the clergy. 
The kings indeed of the firſt race ſtruck out of (+) the Salic 
and Ripuarian laws, whatever was abſolutely inconſiſtent with 
Chriſtianity ; but left the main part untouched. This cannot be 
ſaid of the laws of the Viſigoths. 

The laws of the Burgundians, and eſpecially thoſe of the Viſigoths, 
admitted of corporal puniſhments: theſe were not tolerated (:) 
by the Salic and Ripuarian laws; they preſerved their character 
much better. bp 

The Burgundians and Viſigoths, whoſe provinces were greatly 
expoſed, endeavoured to conciliate the affections of the ancient 
inhabitants, and to give them the moſt impartial civil laws (#) ; but 
as the kings of the Franks had eſtabliſhed their power, they had 
no ſuch (1) conſiderations. | 

The Saxons, who lived under the dominion of the Franks, were 
of an intractable temper, and pn to revolt. Hence we find in 
their (n) laws the ſeverities of a conqueror, which are not to be 
met with in the other codes of the laws of the Barbarians. 

We ſee the ſpirit of the German laws in the pecuniary puniſh- 
ments, and the ſpirit of a conqueror in thoſe of an afflictive 
nature. 

The crimes. they commit in their own country are ſubject to 
corporal puniſhment ; and the ſpirit of the German laws is followed 
only in the puniſhment of crimes committed beyond the extent of 
their own territory, 


(g) They were made by Euric, and 
amended by Leovigildus. Sec Ifidorus's 
chronicle. Chaindaſuinthus 114 Rec ęſſu- 
intbus reformed them. Egigas ordered 
the code now extant to be made, and 
commiſſioned biſhops for that purpoſe ; 
nevertheleſs, che laws of Chaindaſuintbus 
and Receſſuintbus were preſerved, as ap- 
pears by the ſixth council of Toledo. 

(5) See the prologue to the law of the 
Bavarians, 


{i) We find a few only in Childebert's 
decree. 

(k) See the prologue to the code of 
the Burgundians, and the code itſelf, 
eſpecially the 12th tit. N 5. and tit. 38. 
See alſo Gregory of Tours, book 2. 


chap. 33. and the code of the Viſi- 
goths. 


(J) See lower down, chap. 3. , 
$ 8 and 9. and ch. 4. 


They 


(m) See ch. 2. 
§ 2 and 7, 


_ > 
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| > 


and _ are refuſed even the atylum of churches. _ 
The biſhops had an immenſe authority at the court of the Viſi- 
goth kings; the moſt important affairs being debated in councils, 
All the maxims, principles, and views of the preſent inquiſition, 
are owing to the code of the Viſigoths; and the monks have only 

ied againſt the Jews, the laws formerly enacted by biſhops. 
In other reſpects the laws of Gundebald for the Burgundiangs 
ſeem pretty judicious; and thoſe of Rotharis, and of other 
* Lombard princes, are ſtill more ſo. But the laws of the Viſigoths, 
| thoſe, for inftance, of Receſſuinthus, Chaindaſuinthus, and Egigas, 
are puerile, ridiculous, and fooliſh; they attain not their end; they 
are tuft with rhetoric, and void of ſenſe; frivolous in the ſubſtance, 
and bombaſkc in the ſtile. | 


| Cuar. II. That the Laws of the Barbarians were all perſonal. 


IT is a diſtinguiſhing character of theſe laws of the Barbarians, 
& that they were not confined to a certain diſtrict; the Frank was 
tried by the law of the Franks, the Aleman by that of the Ale- 
mans, the Burgundian by that of the Burgundians, and the Roman 
by the Roman law; nay, fo far were the conquerors in thoſe days 
from reducing their laws to an uniform ſyſtem or body, that they 
did not ons think of becoming legiſlators to the people they had 
gonquered. 
2 e original of this 1 find in the manners of the Germans. 
* Theſe people were parted aſunder by marſhes, lakes, and foreſts; 
and Cæſar (») obſerves, they. were fond of ſuch ſeparations. Their 
dread of the: Romans brought about their reunion; and yet each 
individual. among theſe mixt people was ſtill to be tried by the 
eſtabliſhed cuſtoms of his own nation. Each tribe apart was free 
and independent; and when they came to be intermixt, the inde- 
pendency ſtill continged ; the country was common, the government 
eculiar; the territory the ſame, and the nations different, The 
| ſpirit of perſonal Jaws prevailed therefore among thoſe people 
before ever they ſet from their own homes, and they carried it 
with them into the conquered provinces, 

We find this cuſtom eſtabliſhed in the formula's of Marculfus (o), 
in the codes of the laws of the barbarians, but chiefly in the 
law of the Ripuarians (y) and the decrees of the kings of the firſt 
race (4), from whence the capitularies on that ſubje& in the ſecond 

r) race were derived. The children (5) followed the laws of their 
ther, the wife (7) that of her huſband, the widow (z) came back 

to her own original law, and the freedman () was under that of 
his patron, Befides, every man could make choice of what laws he 


(=) De bello Gallico, lib, 6. Lombards, lib. 1. tit. 25. cap. 71. lib. 
(e) Lib. 1. formul. 8. 2. tit. 41. Cap. 7. and tit, 56. Cap. . 
(p) Ch. 31. ; and 2, 
(g) That of Clotarius in the year (s) Ibid. \ 
860. in the edition ef the Capitularies t) Ibid. lib. 6. tit. 7. cap. 1. 
of Balufius, vol. 1. art. 4. ib. in fine. u) Ibid. cap. 2, 


pleaſed; 
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leaſed; but the conſtitution of (x) Lotharjus I. required. this 
22 ſhould be made public. n 


Cu Ar. III. Capital Difference between the Salic Laaus, and thoſe 
e the Viſigoths and Burgundians, | K. 


W E have already obſerved, that the laws of the Burgundians 
and Viſigoths were impartial; but it was otherwiſe with 
regard to the dalie law, for it eſtabliſhed between the Franks and 
Romans the moſt mortifying diſtinctions. When a Frank, a Bar- 
barian, or one living under the Salic law, happened to be killed 
compoſition of 200 ſols was to be paid to his relations (); — 
100 upon the killing of a Roman proprietor (æz), and no more than 
5 for a Roman tributary. The compoſition for the murder of 
one of the king's vaſſals, if a Frank (a), was 600 ſols; if a Roman, 
though the king's gueſt (5), only 300 (c). The Salic law made 
therefore a cruel diſtinction between the Frank and Roman lord, 
and the Frank and Roman commoner. | 

Farther, if a number of people were got together to aſſault a 
Frank in his houſe (4), and he happened to be killed, the Salie 
law ordained a compoſition of 690 ſols; but if a Roman or a freed- 
man (e) was aſſaulted, only half that compoſition. By the ſame 
law (J), if a Roman put a Frank in irons, he was liable to a com- 
poſition of 3o ſols; but if a Frank had thus uſed a Roman, he 
paid only 15. A Frank, ſtript by a Roman, was intitled to the 
compoſition of 62 f ſols, and a Roman ftript by a Frank, received 
only 30. Such unequal treatment muſt needs have been very 
grievous to a Roman, 

And yet a celebrated author (g) forms a ſyſtem of the efabl;h- 
ment 4 the Franks in Gaul, on a ſuppoſition that they were the beſt 
friends of the Romans. The Franks then the beſt friends of the 
Romans, they who did, and they who ſuffered (5) from, the Ro- 
mans ſuch an infinite deal of miſchief! The Franks, the friends of 
the Romans, they who, after ſubduing them by their arms, op 
preſſed them in cold blood by their laws! They were exactly t 
friends of the Romans, as the Tartars who conquered China, were 
the friends of the Chineſe. 

If ſome Catholic biſhops thought fit to make uſe of the Franks 
in deſtroying the Arian kings, does it follow, that they had a defire 
of living under thoſe barbarous people? And can we from hence 
conclude, that the Franks had any particular regard to the Ra- 
mans? I ſhould draw quite different conſequences ; the leſs the 


(x) In the law ef the Lombards, there were hardly any but Romans that 


lib. 2. tit. 57. knew how to write. 
( 2 Salic law, tit. 44. F 1. (d) Salic law, tit. 45. 
(z) Qui res in pago ubi remanet pro- (e) Lidus, whoſe condition was better 


prias habet. Salic lat, tit. 44. F 1 5; than that of a bondman. Law of the 
(a) Qui in truſte dominica eſt. Bid. Alemans, chap. 95. 


tit. 41. Y 4- | (f) Tit. 35. Q 3. and 4. 
(b) Si Romanus bomo conviva regis (g) The Abbe du Bos, 
fuerit. Ibid. § 6. (5) Witneſs the expedition of At- 


(e) The principal Romans followed bogaſtes in Gregory of Tours, Hiſt, 
the court, as may be ſeen by the lives of lib. 2, 
ſeveral biſhops, who were there educated ; 


Franks 


1 
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Franks had to fear from the Romans, the leſs indulgence they 
ſhewed them. N 
The Abbe du Bos has conſulted but indifferent authorities for 
bis hiſtory, ſuch as poets and orators: works of parade and oſten- 
tation are improper foundations for building ſyſtems. 


Cr. W. Is what Manner the Roman Law came to be loft in 
tile Country ſubjett to the Franks, and preſerved in that ſubjec 
1 the Goths and Burgundians. 


WHAT has been above ſaid, will throw ſome light upon 
other things, which have hitherto been involved in great 
obſcurity. - * 
T be country at this day called France, was, under the firſt race, 
verned by the Roman law, or the Theodoſlan code, and by the 
Keren laws of the Barbarians (i), who ſettled in thoſe parts. 

In the country ſubject to the Franks, the Salic law was eſtabliſhed 
for the Franks, and the (4) Theodofian code for the Romans. In 
that ſubject to the Viſigoths, a compilement of the Theodoſian 

- code, made by order of Alaric (/), regulated diſputes among the 
Romans; and the national cuſtoms which Euric () cauſed to be 
reduced into writing, determined thoſe among the Viſigoths. But 
how comes it, ſome will ſay, that the Salic laws gained almoſt a 
general authority in the country of the Franks, and the Roman law 
gradually declined : whilſt in the juriſdiction of the Viſigoths, the 

| man law ſpread itſelf, and obtained, at laſt, a general iway? 
My anfwer is, that the Roman law came to be diſuſed among 
\ the Franks, becauſe of the great advantages accruing from being 
2 Frank, a Barbarian (2), or a perſon living under the Salic law; 
every one, in that caſe, readily quitting the Roman, to live under 
| the Jae law. The (e) clergy alone retained it, as a change would 
be of no advantage to them. 'The difference of conditions and 
ranks, conſiſted only in the largeneſs of the compoſition, as I ſhall 
ſhew in another place. Now (p) particular laws allowed the 
clergy as favourable compoſitions, as thoſe of the Franks; for which 

— — they retained the Roman law. This law brought no hard- 

ſhips upon them; and in other reſpects it was propereſt for them, 
as it was the work of Chriſtian emperors. 


(i) The Franks, Viſigoths, and Bur- 

dians. 

(Y It was finiſhed in 438. 

(1) The 20th year of the reign of this 
prince, and publiſhed two years after 
dy Anian, as appears from the preface 
to that code. 

(m) The year 504 of the Spaniſh 
@ra, the Chronicle of Iſidorus. 

(=) Francum, aut Barbarum, aut 
hominum qui Salica lege vivit. Salic 
law, tit. 44+ 1. | 

(e) According to the Roman law under 
wobich the church lives, as is ſaid in the 
la of the Ripuarians, tit. 58. § 1. 
alſo the numberleſs authorities on this 


. 21 | 
CE 6.44 & 


See 


head pronounced by Du Cange, under 
the word Lex Romana. 

( p) See the Capitularies added to the 
Salic law in Lindembrock, at the end of 
that law, and the different codes of the 
laws of the Barbarians, concerning the 
privileges of ecclefiaſtics in this reſpect. 
See alſo the letter of Charlemain to his 
ſon Pepin king of Italy, in the year 
807, in the edition of Baluzius, tom. 1. 
pag. 462. where it is ſaid, that an eccle- 
fiaſtic ſhould receive a triple compoſi- 
tion; and the Collection of the Capitu- 
laries, lib, 5. art. 302. tom. 1, Edition 
of Baluzius. | 


* 
* 


: On 
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On the other hand, in the patrimony of the Viſigoths, as the 
Viſigoth law (5) gave no civil advantages to the Viſigoths over 


the Romans, the latter had no reaſon to diſcontinue living under 
their own law, in order to embrace another. They retained there- 
fore their own laws, without adopting thoſe of the Viſigoths. 

This is ſtill farther confirmed, in proportion as we proceed in 
our enquiry. The law ef Gundebald was extremely impartial, not 
favouring the Burgundians more than the Romans, It appears by 
the preamble to that law, that it was made for the Burgundians, 
and to regulate the diſputes which might ariſe between them and 
the Romans; and in the latter caſe, the Judges were equally divided 
of a fide. This was neceſſary for particular reaſons, drawn from 
the political regulations of thoſe times (r). The Roman law was 
continued in Burgundy, in order to regulate the diſputes of Romans 
among themſelves. The latter had no inducement to quit their 
own law, as in the country of the Franks; and the rather, as the 
Salic law was not eſtabliſhed in Burgundy, as appears by the famous 

letter which Agobard wrote to Lewis the Pious. | 

Agobard (s) defired that prince to eſtabliſh the Salic law 
Burgundy : conſequently it had not been eſtabliſhed there at t 
time. Thus the Roman law did, and ſtill does ſubſiſt in ſo many 
provinces, which formerly depended on this kingdom. 

The Roman and Gothic laws continued likewiſe in the country 
of the eſtabliſhment of the Goths; where the Salic law was never 
received. When Pepin and Charles Martel expelled the Saracens, 
the towns and provinces, which ſubmitted to theſe princes (), peti- 
tioned for a continuance of their own laws, and obtained it; this, 
in ſpite of the uſages of thoſe times when all laws were perſonal, 
ſoon made the Roman law to be conſidered as a real and territorial 
law in thoſe countries. 

This appears by the edi& of Charles the Bald, given at Piſtes in 
the year 864, which (2) diſtinguiſhes the countries where cauſes 
were decided by the Roman law, from where it was otherwiſe. 
The edict of Piſtes ſnews two things; one, that there were 
countries where cauſes were decided by the Roman law, and others 
where they were not; and the other, that thoſe countries where 
the Roman law obtained, were preciſely (v) the ſame where it is 
ſtill followed at this very day, as appears by the ſaid edict: thus 
the diſtinction of the provinces of France under cuſtom, and thoſe 
under written law, was already eſtabliſhed at the time of the edi& 
of Piſtes. 

I have obſerved, that in the beginning of the monarchy, all laws J 
were perſonal: and thus when the edict of Piſtes diſtinguiſhes the 


(r) Of this I ſhall ſpeak in another 
place, book 30. chap. 6, 73 8, and 9s 

(s) Agob. opera. 

(e) See Gervais de Tilbury, in Du- 
cheſne's collection, tom. 3. pag. 366. 
Facta pactione cum Francis, quod illic 
Gothi patriis legibus, moribus paternis 
vivant. Et fic Narbonenſis provincia 
Pippino ſybjicitur. And a chronicle of 
the year 759. produced by Catel, hiſt. of 
Languedoc, And the uncertain author 


of the life of Lewis the Debonnaire, 
upon the demand made by the people of 
Septimania, at the aſſembly in Carifiaco, 
in Ducheſne's collection, tom. 2. pag. 
316. 

(u) In illa terra in gud judicia ſecun- 
dim legem Romanum terminantur, ſecun- 
dam ipſam legem judicetur ; & in illa terra 
in gua, &c. Art. 16. See alſo art. 20. 

) See art. 12. and 16. of the edict 
of Piſtes in Cavileno in Narbond, &c. 


countries 
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countries of the Roman law, from thoſe which were otherwiſe ; the 
ing is, that in countries which were not of the Roman law, 
h a multitude of people had choſen to live under ſome or other 
of the laws of the Barbarians, that there were ſcarce any who would 
de ſubjeR to the Roman law; and that in the countries of the 
Roman law there were few who would chuſe to live under the laws 
of the Barbarians. | 
I am not ignorant, that what is here advanced will be reckoned 
new; but if the things which I aſſert be true, ſurely they are very 
ancient. After all, what great matter is it, whether they come 
from me; from the Valgſius , or from the Bignons ? 


Fl e CAT. V. The ſame Subject continued. 


T HE law of Gundebald ſubſiſted a long time among the Bur- 
gundians, in conjunction with the Roman law: it was fill in 
uſe under Lewis the Pious, as Agobard's letter plainly evinces. 
In like manner, though the edi of Piſtes calls the country occupied 
the Viſigoths the country of the Roman law, yet the law of the 
thgoths was always in force there; as appears by the ſynod of 
Troyes held under Lewis the Stammerer, in the year 878, that is, 
fourteen years after the edict of Piſtes. 

In proceſs of time the Gothic and Burgundian laws fell into 
diſuſe even in their own country; which was owing to thoſe ge- 
neral cauſes that every where ſuppreſſed the perſonal laws of the 
Barbarians. | | k 


* 


4 


| car. VI. How the Roman Law kept its Ground in the Demęſus 
of the Lombards. 


"B+ #0 | 
PHE fats all coincide with my principles. The law of the 
dem 


Lombards was impartial, and the Romans were ander no 
ion to quit their own for it. The motive which prevailed 
with the Romans under the Franks to make choice of the Salic 
law, did not take place in Italy; hence the Roman law maintained 
Alelf there, together with that of the Lombards. 
It even fell oat, that the latter gave way to the Roman in- 
Ritutes, and ceaſed to be the law of the ruling nation; and though 
continued to be that of the principal nobility, yet the greateſt 
part of the cities formed themſelves into republics, and the nobility 
mouldered away of themſelves, or were deſtroyed (x). The citizens 
of the new republics had no inclination to adopt a law, which eſta- 
- bliſhed the cuſtom. of judiciary combats, and whoſe inſtitutions 
retained much of the cuſtoms and uſages of chivalry. As the 
clergy of thoſe days, a clergy even then ſo powerful in Italy, 
lived almoſt all under the Roman law, the number of thoſe, 
who followed the inſtitutions of the Lombards, muſt have daily 
diminiſhed. | 
Beſides, the inſtitutions of the Lombards had not that extent, 
that majeſty of the Roman law, by which Italy was reminded of 
her univerſal dominion, The inſtitutions of the Lombards and 


( See what Machiavel ſays of the ruin of the ancient nobility of Florence. 
2-446 
4 | the 


| \ 
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the Roman law could be then of no other uſe than to furniſh ou 
ſtatutes for thoſe cities that were erected into republics. Now 

which could better furniſh them, the inſtitutions of the Lombards 
that determined on ſome particular caſes, or the Roman law which 
embraced them all ? | 


Chor VII. Heu the Roman Law came to be loft in Spain. 


T HINGS happened otherwiſe in Spain. The law of the Viſi 
goths prevailed, and the Roman law was loſt. Chaindaſu- 
intbas (y) and Receſſuinthus (a) proſcribed the Roman laws, and 
even ſorbad citing them in cheir courts of judicature. Receſſuinthus 
was lkewiſe author (a) of the law which took off the prohibition of 
marriages between the Goths and Romans. It is evident that 
theſe two laws had the ſame ſpirit : this king wanted to remove the 
prongs! cauſes of ſeparation, which ſubſiſted between the Goths 
and the Romans. Now it. was thought, that nothing made a 
wider ſeparation than the prohibition of intermarriages, and the 
liberty of living under different inſtitutions. _ + | * 
But though the kings of the Viſigoths had proſeribed the Romaa 
law, it fill ſubſiſted in the demeſnes they poſſeſſed in South Gaul. 
Theſe countries being diſtant from the center of the monarchy, 
lived in a ſtate of great independence. We ſee from the hiftory of 
Yamba, who aſcended the throne in 672, that the natives of the 
country were become the prevailing party (5). Hence the Roman, 
law had greater authority, and the Gothic leſs. The Spaniſh laws 
neither ſuited their manners, nor their actual ſituation; the | 
might likewiſe be obſtinately attached to the Roman law, becauſe 
they had -annexcd to it the idea of liberty. Beſides, the laws of 
Chaindeſuinthus, and of Recefſitinthus, contained molt ſevere regula- 
tions againſt the ſews; but theſe Jews had a vaſt deal of power 
in South Gaul. The author of the hiſtory of king Yamba calls 
theſe provinces the brothel of the Jews. When the Saracens 
invaded theſe provinces, it was by invitation; and who could have 
invited them but the Jews or the Romans? The Goths were the 
firſt that were oppreſſed, becaule they were the ruling nation. We 
ſee in Procopius (c), that during their calamities they withdrew 
out of Narbonne Gaul into Spain. Doubtleſs, under this miſ- 
fortune, they took refuge in thoſe provinces of Spain, which ſtill 
held out; and the number of thoſe, who in South Gaul lived under 
the law of the Viſigoths, was thereby greatly diminiſhed. 


(y) He began to reign in the year 


(z) We will no longer be harraſſed 
either by foreign or by the Roman laws. 
Law of the Vifigoths, lib. 2. tit. 1. 5 9. 
and 10, 

(a) Ur tam Gotho-Romanam, quem 
Romano-Gotham matrimonio liceat ſociari. 
Law of the Viſigoths, lib, 3. tit. 1. 
Cap. 1. 


ſentence in the ſequel of the hiſtory. 
Paulus and his adherents were Romans: 
they were even favoured by the biſhops, 
Vamba durſt not put to death the rebels 
whom he had quelled. The author of 
the hiſtory calls Narbonne Gaul the 
nurſery of treaſon. 

(e) Gothi, qui cladi ſuperfurrant, ex 
Gallia cum uxoribus liberiſque egreſſl, in 
Hiſpaniam ad Teudim jam palam tyrannum 


() The revolt of theſe provinces was ſe receperunt. De Bello Gothorum, lib. 1. 


general 


— 


defection, as appears by the 


cap. 13» 
Cuap. 
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CAT. VIII. A falſe Capitulary. 


D ID not that wretched compiler Benedictus Lewita attempt to 
transform this Viſigoth eſtabliſhment, which prohibited the 
uſe of the Roman law, into a capitulary (4), aſcribed ſince to 
Charlemaign ? He made of this particular inſtitution a general 
one; as if the intended to exterminate the Roman law throughout 
the univerſe. | 


i 


Cray. IX. In what Manner the Codes 7 Barbarian Laws, and 
of ße Capitularies came to be loft. 5 


T H E Salic, the Ripuarian, Burgundian, and Viſigoth laws, 
1 came by degrees to be diſuſed among the French in the fol- 
lowing-manner : | 
As fiefs were become hereditary, and arriere-fiefs extended, 
many uſages were introduced, to which theſe laws were no 

applicable. Their ſpirit indeed was continued, which was 
to regulate moſt diſputes by fines. But as the value of money 
was, doubtleſs, ſubject to change, the fines were alſo changed; 
and we ſee ſeveral charters (e), where the lords fixed the fines, 

t were payable in their petty courts. Thus the ſpirit of the law 
was followed, withoat — to the law itſelf. SY 1 
Beſides, as France was divided into a number of petty lordſhips, 
Which acknowledged rather a feudal than a political dependence, 
it was very difficult for only one law to be authorized. And in- 
deed, it would be impoſſible to ſee it ohſerved. The cuſtom no 
longer prevailed of ſending extraordinary (J) officers into the 
provinces, to inſpect into the adminiſtration of juſtice, and political 
affairs; it appears, even by the charters, that when new fiefs were 
eſtabliſned, our kings diveſted themſelves of the right of ſending 
thoſe officers. Thus, when almoſt every thing was become a 
fief, theſe officers could not be employed; there was no longer a 
common law, becauſe no one could enforce the obſervance of it. 

The Salic, Burgundian, and Viſigoth laws, were therefore ex- 
tremely neglected at the end of the ſecond race; and at the be- 
ginning of the third, they were ſcarce ever mentioned. 

Under the firſt and ſecond race, the nation was often aſſembled ; 
that is, the lords and biſhops ; the commons were not yet thought 
on. In theſe aſſemblies, attempts were made to regulate the 
clergy, a body which formed itſelf, if I may fo ſpeak, under the 
conquerors, and eſtabliſhed its privileges. The laws made in theſe 
aſſemblies, are what we call the capitularies. Hence four things 
enſued ; the feudal laws were eſtabliſhed, and a great part of the 
church revenues was adminiſtered by thoſe laws; the clergy af- 
feed a wider ſeparation, and neglected (g) thoſe decrees of re- 


(4) Capitularies, lib. 6. cap. 269. of (g) Let not the biſhop, ſays Charles 
the year 1613. edition of Baluzius, rhe Bald, in the capitulary of $44. art. 
» 1021, - 8. under pretence of the authority of 

e) M. de la Thaumaſſiere has col- making canons, oppoſe this conſtitution, 
many of them, See, for inſtance, or negle& the obſervance of it. It 
chap- 61, 66, and others. ._ __ ſeems he already foreſaw the fall thereof. 


dS Tf. 5c © 


formation, 
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formation, where they themſelves were not the only reformers; 
a collection () was made of the canons of councils and of the 
decretals of popes ; and theſe the clergy received, as coming from 
a purer ſource, Ever ſince the erection of the grand fiefs, our 
kings, as we have already obſerved, had no longer any deputies 
m . rovinces to enforce the obſervance of their laws; and hence 
it is, that under the third race, we find- no more mention made of 
capitularies. | 


Cray, X. The ame Subject continued. 


GEVERAL capitularies were added to the law of the Lom- 
bards, as well as to the Salic and Bavarian laws. The reaſon 
of this has been a matter of enquiry: but it muſt be ſought for 
in the thing itſelf. There were ſeveral ſorts of capitularies. Some 
had relation to political government, others to economical, moſt 
of them to ecclefiaſtical polity, and ſome few to civil government. 
Thoſe of the laſt ſpecies were added to the civil law, that is, to 
the perſonal laws of each nation; for which reaſon it is ſaid in the 
capitularies, that there is nothing ſtipulated (i) therein contrary to 
the Roman law. In effect, thole capitularies regarding œconomi- 
cal, eccleſiaſtical, or political government, had no relation to that 
law; and thoſe concerning civil government had reference only 
to the laws of the barbarous people, which were explained, amend - 
ed, enlarged, or abridged. But the adding of theſe capitularies 
to the perſonal laws, occaſioned, I imagine, the negle& of the 
very body of the capitularies themſelves : in times of ignorance 


the abridgment of a work often cauſes the loſs of the work itſelf. 


Cray. XI. Other Cauſes of the Diſuſe of the Codes of Barbarian 
Laws, as well as of the Roman Law, and of the Capitularies. 
W HEN the German nations ſubdued the Roman empire, they 

learnt the uſe of writing; and, in i nitation of the Romans, 

they wrote down their own uſages (), and digeſted them into 
es. The unhappy reigns which followed that of Charlemaign, 
the invaſions of the Normans, and the civil wars, plunged the 
conquering nations again into the darkneſs out of which they had 
emerged: ſo that reading and writing were quite neglected. Hence 


it is, that in France and Germany, the written laws of the Barba- 
rians, as well as the Roman law, and the capitularies, fell into 


(Y) In the collection of canons, a 
vaſt number of the decretals of popes 
were inſerted;z there were very few in 
the ancient collection. Dionyſius Exi- 


ple grew paſſionately fond of it: to 
this ſucceeded what we now call tþ: 
courſe of canon law. 

(i) See the edict of Piſtes, art. 20. 


guus put a great many into his: but that 
of Ifid:rus Mercator was ſtuffed with 
genuine and ſpurious decretals. The 
old collection obtained in France till 
Cbarlemaign. This prince received from 
the hands of pope Adrian I. the cot- 
lection of Dionyſius Exiguus, and cauſed 
it to be accepted. The collection of 
Ifidorus Mercator appeared in France 
about the reign of Chayjemaign: peo- 


(k) This is expreſsly ſet down in 
ſome preambles to theſe codes : we even 
find in the laws of the Saxons and Fri- 
fians different regulations, according to 
the different diſtricts. To theſe uſages 
were added ſome particular regulations, 
ſuitable to the exigency of circum- 
ſtances; ſuch were the ſevere laws 
againſt the Saxons, 


ee 


oblivion, 
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oblivion. The uſe of writing was better preſerved in Italy, where 
reigned the popes and the Greek emperors, and where there were 
flouriſhing cities, which enjoyed almoſt the only commerce in thoſe 
days. To this neighbourhood of Italy it was owing, that the 
Roman law was better preſerved in the provinces of Gaul, formerly 
ſubje& to the Goths and Burgundians; and ſo much the more, as 
this law was there a territorial inſtitution, and a kind of privilege, 
It is probable, that the diſuſe of the Viſigoth laws in Spain pro- 
ceeded from the want of writing; and by the loſs of ſo many 
laws, cuſtoms were every where *ltabliſhed. 

Perſonal laws fell to the ground. Compoſitions, and what they 
call Freda (I), were regulated more by cuſtom than by the text 
of theſe laws, Thus, as in the eſtabliſhment of the monarchy 
they had paſſed from German cuſtoms to written laws ; ſome ages 
after, they came back from written laws to unwritten cuſtoms, 


Cray. XII, Of local Cuſtoms. Revolution of the Laws of barba- 


B 


rous Nations, as well as of the Roman Law. 


Y feveral monuments it appears, that there were local cuſtoms, 
ſo early as the firſt and ſecond race. We find mention made 
of the cuſtom of the place (m), of the ancient uſage (u), of the 
cuſtom (o), of the laws ()., and of the 9 It has been the 
opinion of ſome authors, that what went by the name of cuſtoms 
were the laws of the barbarous nations, and what had the appella- 
tion of law were the Roman inſtitutes. This cannot poſſibly be. 
King Pepin (2) ordained, that wherever there ſhould happen to be 
no law, cuſtom ſhould be complied with ; but that it ſhould never 
be preferred to the law. Now, to pretend that the Roman Jaw 
was preferred to the codes of the laws of the Barbarians, is ſub- 
verting all monuments of antiquity, and eſpecially thoſe codes 
of Barbarian laws, which conſtantly affirm the contrary. 
+ , So far were the laws of the barbarous nations from being thoſe 
: cuſtoms, that it was theſe very laws, as perſonal inſtitutions, which 
introduced them. The Salic law, for inſtance, was a perſonal 
law; but generally, or almoſt generally, in places inhabited by 
the Salian Franks, this Salic law, how perſonal ſoever, became, in 
reſpe& to thoſe Salian Franks, a territorial inſtitution, and was 

rſonal only in regard to thoſe Franks who lived elſewhere. 

ow, if ſeveral Burgundians, Alemans, or even Romans, ſhould 
happen to have frequent diſputes, in a place where the Salic law 
was territorial, they muſt have been determined by the laws of 
thoſe people; and a great number of deciſions agreeable to ſome 
of thoſe laws muſt have introduced new cuſtoms into the country. 
This explains the conſtitution of Pepin, It was natural that thoſe 
cuſtoms ſhould affect even the Franks, who lived on the ſpot, in 
caſes not decided by the Salic law ; but it was not natural that they 
ſhould prevail over the Salic law itſelf. 

Thus there were in each place an eſtabliſhed law, and received 


(1) Of this I ſhall ſpeak elſewhere, tit. 41. $ 6. 

(=) Preface to Marculfus's Formule. (p) Life of St. Leger. 

n) Law of the Lombards, book 2. (9) Law of the Lombards, book 2. 
wt. 58. $ 3» E tit. 41. $ 6. 

(6) Law of the Lombards, book a. | 

cuſtoms 
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cuſtoms which ſerved as a ſupplement to that law when they did 
not contradict it. | 

They might even happen to ſupply a law that was no way terris 
torial: and to continue the ſame example, if a Burgundian was 
judged by the law of his own nation, in a place where the Salic 
law was territorial, and the caſe happened not to be explicitly men- 
tioned in the very text of this law, there is no manner of doubt 
but judgment would have been paſſed upon him according to the 
cuſtom of the place. | 

In the reign of king Pepin, the cuſtoms then eſtabliſhed had 
not the ſame force as the laws ; but it was not long before the 
laws gave way to the cuſtoms. And as new regulations are gene- 
rally remedies that imply a preſent evil, it may well be imagined 
that ſo early as Pepin's time, they began to prefer the cuſtoms to 
the eſtabliſhed laws. 

What has been ſaid, ſufficiently explains the manner in which 
the Roman law began ſo very early to become territorial, as may 
be ſeen in the edi of Piſtes; and how the Gothic law continued 
ſtill in force, as appears by the ſynod of Troyes (r) above-men- 
tioned. The Roman was become the general perſonal law; and 
the Gothic the particular perſonal law; conſequently the Roman 
law was territorial. But how came it, ſome will aſk, that the per- 
ſonal laws of the Barbarians fell every where into diſuſe, while the 
Roman law was continued as a territorial inftitution in the Viſi- 
goth and Burgundian provinces? I anſwer, that even the Roman 
law had very near the ſame fate as the other perſonal inſtitutions: 
otherwiſe we ſhould ſtill have the Theodofian code in thoſe provinces 
where the Roman law was territorial, whereas we have the inſti. 
tutes of Juſtinian. Thoſe provinces retained ſcarce any thing 
more than the name of the country under the Roman, or writ- 
ten law; than the natural affection weich people have for their 
own inſtitutions, eſpecially when they conſider them as privileges; 
and a few regulations of the Roman law which were not yet 
forgotten. This was however ſufficient to produce ſuch an effect, 
that when Juſtinian's compilement appeared, it was received in 
the provinces of the Gothic and Burgundian demeſne as a writ- 
ten law, whereas it was admitted only as written reaſon in the ane 
cient demeſne of the Franks. 


Cray, XIII. Difference between the Salic Law or that of the 
Salian Franks, and that of the Ripuarian Franks and other bar 


barous Nations. 


T [TE Salic law did not allow of the cuſtom of negative proofs; 
that is, if a perſon brought a demand or charge againſt ano» 
ther, he was obliged by the Salic law to prove it, and it was not 
ſufficient for the accuſed to deny it; which is agreeable to the laws 
of almoſt all nations. | 
The law of the Ripuarian Franks had quite a different ſpirit (s) 
it was contented with negative proofs, and the perſon agai 
whom a demand or accuſation was brought, might clear himſelf, 


(r) See chap. Lo that the Cermang\ had gederal and a- 
(sz) This relates to what Tavitus ſays, ticular cuſtoms, 1 
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in moſt caſes, by ſwearing, in conjunction with a certain number 
of witneſſes, that he had not committed the crime laid to his charge. 
The number (2) of witneſſes who were obliged to ſwear, increaſed 
in proportion to the importance of the affair; ſometimes it amount- 
ed to (2) ſeventy-two. The laws of the Alemans, Bavarians, 
'Thuringians, Friſians, Saxons, Lombards, and Burgundians, were 
formed on the ſame plan as thoſe of the Ripuarians. 

I obſerved, that the Salic law did not allow of negative proofs. 
There was (v) one caſe, however, in which they were allowed; 
but even then they were not admitted alone, and without the con- 
currence of poſitive proofs. The plaintiff (x) cauſed witneſſes to 
be heard, in order to ground his action; the defendant produced 
alſo wicneſſes of his fide; and the judge was to come at the truth, 
by comparing thoſe teſtimonies (5). This practice was vaſtly 
different from that of the Ripuarian, and other barbarous laws, 
where it was cuſtomary for the party accuſed to clear himſelf, by 
ſwearing he was not guilty, and by making his relations alſo ſwear 
that he had told the truth. Theſe laws could be ſuitable only to 
a people remarkable for their natural ſimplicity and candour; we 
ſhall ſee preſently that the legiſlators were obliged to take proper 
methods to prevent their being abuſed. | 


CHAT. XIV. Another Difference. 


T HE Salic law did not admit of the trial by combat; though 
it had been received by the laws of the Ripuarians (z), and 
of almoſt all (a) the barbarous nations. To me it ſeems, that the 
law of combat was a natural conſequence, and a remedy of the 
law which eſtabliſhed negative proofs. When an action was 
brought, and ir appeared that the defendant was going to elude 
it by an oath, what other remedy was left to a military man (5), 
who ſaw himſelf apon the point of being confounded, than to 
demand ſatis faction for the inj 10 done to him, and even for the 
attempt of perjury? The Salic law, which did not allow the cuſ- 
tom of negative proofs, neither admitted nor had any need of the 
trial by combat: but the laws of the Ripuarians (c) and of the 
other barbarous nations (4), who had adopted the practice of ne- 
gative proofs, were obliged to eſtabliſh the trial by combat. 
Whoever will pleaſe to examine the two famous regulations (e) 


(t) Law of the Ripuarians, tit. 6, 7, 
$, and others. 

(«) Ibid. tit. 11, 12, and 17. 

(v) It was when an accuſation was 
brought againſt an Antruſtio, that is, 
the king's vaſſal, who was ſuppoſed to 
be poſſeſſed of a greater degree of li- 
berty. See tit. 76. of the Pans legis 


alice. 
(x) See the 76th tit. of the Pafus 
is Salice. 


O)] According to the practice now 
followed in England, 


(#) Tit. 32. tit. 37. § 2. tit. 59. 


4. 
(a) See the note underneath. 

(6) This ſpirit appears in the law of 
4. and tit. 


the Ripuarians, tit. 59. 
of Lewis 


67. F. and in the Capi 


the Debonnaire, added to the law of the 
Ripuarians in the year $03, art.”22. 

(e) See that law, 

(4) The law of the Frifians, Lom- 
bards, Bavarians, Saxons, Thurin- 
glans, and Burgundians. 

(e) In the law of the Burgundians, 
tit. 8. § mand 2, on criminal affairs; 
and tit. 45. which extends alſo to civil 
affairs. See alſo the law of the Thu- 


 ringians, tit. 1. d 31. tit. 7. § 6. and 
a 


tit. 8. and the law of the Alemans, 
tit. 89. the law of the Bavarian, tit. 8. 
chap. 2. C 6. and chap. 2. § 1. and 
tit. 9. chap. 4. F 4. the law of the 
Frifians, tit. 11. C 3. and tit. 14. 14 
the law of the Lombards, book 1. 
tit. 32. 8 3» and tit. 35, 5 I, and book 


2. tit. 35. § 2. 
of 
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of Gundebald king of Burgundy, concetning this ſubject, will 
find they are derived from the very nature of the thing. It was 
neceſſary, according to the language of the Barbarian laws, to 
reſcue the oath out of the hands of a perſon who was going to 
abuſe it. | 

Among the Lombards, the laws of Rotharis admitted of caſes, 
in which a man who had made his defence by oath, ſhould not be 
ſuffered to undergo the fatigue of a duel. This cuſtom ſpread 
itſelf farther (J): we ſhall preſently ſee the miſchiefs that aroſe 
from it, and how they were obliged to return to the ancient 
practice. 


Cray. XV. A Reflection. 


1 DO not pretend to deny, but that in the changes made in the 
code of the Barbarian laws, in the regulations added to that 
code, and in the body of the capitularies, it is poſſible to find ſome 
paſſages where the trial by combat is not a conſequence of the 
negative proof. Particular circumſtances might, in the courſe of 
many ages, give riſe to particular laws. 1 ſpeak only of the 
general ſpirit of the laws of the Germans, of their nature and 
origin; I ſpeak of the ancient cuſtoms of thoſe people, that were 
either hinted at or eſtabliſhed by thoſe laws; and this is the only 
matter in queſtion. 


car. XVI. Of the Ordeal or Trial by boiling Water, efablihed 
by the Salic Law. * 


H E Salic law (g) allowed of the ordeal or trial by boiling 
water; and as this trial was exceſſively cruel, the law (5) 
found an expedient to ſoften its rigour. It permitted the perſon 
who had been ſummoned to make the trial with boiling water, to 
ranſom his hand, with the conſent of the adverſe party. The 
accuſer, for a particular ſum determined by the law, might be 
ſatisfied with the oath of a few witneſſes, declaring that the accuſed 
had not committed the crime, This was a particular caſe, in which 
the Salic law admitted of the negative proof. 
This trial was a thing privately agreed upon, which the law 
ermitted only, but did not ordain. The law gave a particular 
indemnity to the accuſer, who would alle the accuſed to make his 
Cefence by a negative proof: the plaintiff was at liberty to be 
ſatisfied with the oath of the defendant, as he was at liberty to 
forgive him the injury. | 
The law (i) contrived a medium, that before ſentence paſſed, 
both parties, the one through fear of a terrible trial, the other for 
the ſake of a ſmall indemnity, ſhould terminate their diſputes, and 
put an end to their animoſities. It is plain, that when once this 
negative proof was over, nothing more was requiſite ; and, there - 


(J) See ehap. 18. towards the end. (b) Tit. 56, 
(Z) As alſo ſome other laws of the (i) Ibid. tit. 56. 
Barbarians, 


Ee 3 fore, 
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fore, that the practice of legal duels could not be a conſequence of 
this particular regulation of the Salic law. 


Cray. XVII. Particular Nottons of our Anceſtors, 


JT is aſtoniſhing that our anceſtors ſhould reſt the honour, fortune, 

and life of the ſubject, on things that depended leſs on reaſon 
than on hazard; and that they Rould inceſſantly make uſe of 
proofs incapable of convicting, and that had no manner of con- 
nexion either with innocence or guilt. 

The Germans, who had never been ſubdued (4), enjoyed an 
exceſſive independence. Different families waged war (7) with 
© each other, to obtain ſatisfaftion for murders, robberies, or affronts, 
This cuſtom was moderated, by ſubjeQing theſe hoſtilities to rules; 
it was ordained that they ſhould be no longer committed but by the 
direction and under the eye (n) of the magiſtrate, This was far 
preferable to a general licence of annoying each other. 

As the Turks in their civil wars look upon the firſt victory as a 
decifion of heaven in favour of the victor; ſo the inhabitants of 

ermany in their private quarrels, conſidered the event of a combat 
as a decree of Providence, ever attentive to puniſh the criminal 
ar the uſurper. : | 

Tacitus informs us, that when one German nation intended to 
declare war againſt another, they looked out for a priſoner who 
was to fight with one of their people, and by the event they 
Judged of the ſucceſs of the war. A nation who believed that 
public quarrels could be determined by a fingle combat, might 
very well think that it was proper alſo for deciding the diſputes 
of individuals. | 

Gundebald (z), king of Burgundy, gave the greateſt ſanction to 
the cuſtom of legal duels. The reaſon he aſſigns for this ſanguinary 
Jaw, is mentioned in his edict. 7 is, ſays he, in order lo prevent our 
ſubjeds from attefting by oath, what they are not certain of, nay, what 
"they know to be falſe, Thus, while the clergy (o) declared that 
an impious law which permitted combats; the Burgundian kings 
fooked _ that as a ſacrilegious law, which authorized the taking 

an oath. | | 
Ns The trial by combat had fome reaſon for it founded on ex- 
perience, Ina military nation, cowardice ſuppoſes other vices ; it 
is an argument of a perſon's having deviated from the principles 
of his education, of his ng inſenfible of honour, and of havin 
refuſed to be directed by thoſe maxims which govern other men; 
it ſhews, that he neither fears their contempt, nor ſets any value 
upon their eſteem. Men of any tolerable extraction ſeldom want 
either the dexterity requiſite to co-operate with ſtrength, or the 
Arength neceſſary to concur with courage; for as they ſet a value 


(k) This appears by what Tacitus and in reſpect to leſs ancient times,; 
 fays, Omnibus idem babitus. Beaumanoir on the cuſtom of Beau- 
{/) Velleius Paterculus, lib. 2. cap. woiſfs. F 


$. ſays, that the Germans decided all (a) Law of the Burgundians, chap, 
ſheir diſputes by the ſword. : 


( ) See the godes of Barbarian laws, (e) Sep the Works of Agobard. 
2 254 upon 


\ 
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upon honour, they are practiſed in matters, without which this 
honour cannot be ohtained. Beſides, in a military nation, where 
ſtrength, courage, and proweſs are eſteemed, crimes really odious 
are thoſe which ariſe from fraud, artifice, and cunning, that is, from 
cowardice. 
With regard to the trial by fire, after the party accuſed had put 
his hand on a hot iron, or in boiling water, they wrapped the hand 
in a bag, and ſealed it up: if after three days there appeared 
no mark, he was acquitted. Is it not plain, that amongſt people 
inured to the handling of arms, the impreſſion made on a rough 
or callous ſkin by the hot iron, or by boiling water, could not be ſa 
great, as to be ſeen three days afterwards ? And if there appeared 
any mark, it ſhewed that the perſon who had undergone the trial 
was an effeminate fellow. Our peaſants are not afraid to handle 
hot iron, with their callous hands; and, with regard to the women, 
the hands of thoſe who worked hard, might be very well able to 
reſiſt hot iron. The ladies (y) did not want champions to defend 
their cauſe; and in a nation where there was no luxury, there was 
no middle ſtate. | 
By the law of the () Thuringians, a woman accuſed of adultery 
was condemned to the trial by boiling water, only when there was 
no champion to defend her; and the law of the (r) Ripuarians 
admits of this trial, only when a perſon had no witneſſes to appear 
in his juſtification. Now a woman, that could not prevail upon 
any one relation to defend her cauſe, or a man that could not 
produce one ſingle witneſs to atteſt his honeſty, were, from thoſe 
very circumſtances, ſuthciently convicted. 
I conclude therefore, that under the circumſtances of time in 

which the trial by combat and the trial by hot iron and boiling 
water obtained, there was ſuch an agreement between thoſe laws 
and the manners of the people, that the laws were rather unjuſt 
in themſelves than productive of injuſtice, that the effects were 
more innocent than the cauſe, that they were more contrary 
to equity than prejudicial to its rights, more unreaſonable than 
tyrannical. | 


Cray, XVIII. In what Manner the Cuſtom of judicial Combats 
gained Ground, 


F ROM Agobard's letter to Lewis the Debonnaire, it might be 
inferred, that the cuſtom of judicial combats was not eſtabliſhed 
among the Franks; for after having repreſented to that prince the 
abuſes of the law of Gundebald, he deſires (5) that private diſputes 
ſhould be decided in Burgundy by the law of the Franks. But as 
It 1s well known from other quarters, that the trial by combat 
prevailed at that time in France, this has been the cauſe of ſome 
perplexity. However, the difficulty may be ſolved by what 1 have 


( p) See Beaumanoir on the cuſtom of () Tit. 14. 
Beauvoiſis, chap, 61. See alſo the law (r) Chap. 31. & 5. 
of the Angli, chap. 14. where the trial (g) Si placeret Domino nofiro ut eos 
by 8 water is only a ſubſidiary transferret ad legem Francorum. 
root. 


Cc4 faid ; 
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ſaid; the law of the Salian Franks did not allow of this kind of 
trial, and that of the Ripuarian Franks (r) did. 
But, notwithſtanding the clamours of the clergy, the cuſtom of 
Judicial combats gained ground continually in France; and I ſhalt 
preſently make it appear, that the clergy themſelves were ina great 
meaſure the oceaſion of it. x2 
It is the Law of the Lombards that furniſhes us with this proof. 

& There has been long — a deteftable- cuftom introduced (ſays the 
« preamble to the conſtitution of (2) Otho II.) this is, that if the 
c title to an eſtate was faid to be falſe, the perſon who claimed 
* under that title made oath upon the goſpels that it was genuine; 
« and without any farther judgment he took poſſeſſion of the eſtate : 
* ſo that they who would perjure themſelves, were ſure of gaining 
« their point.” The emperor Otho I. having cauſed himſelf to be 
crowned at Rome (v) at the very time that a council was held 
there under pope John XII. all the lords (x) of Italy repreſented 
to that prince the neceſſity of enacting a law to reform this horrid 
abuſe, The pope and the emperor were of opinion, that the affair 
ſhould be referred to the council, which was to be ſhortly held (y) 
at Ravenna. There the lords made the ſame repreſentations, and 
repeated their inſtances; but the affair was put off once more, 
under pretence of the abſence. of particular perſons. When Otho II. 
and Conrad (z) king of Burgundy, arrived in Italy, they had a 
conference at Verona (a) with the Italian lords (5); and at their 
repeated remonſtrances, the emperor, with their unanimous conſent, 
made a law, that whenever there happened any diſputes about 
inheritances, and one of the parties inſiſted upon the legality of his 
title, and the other maintained its being falſe, the affair ſhould be 
decided by combat; that the ſame rule ſhould be obſerved in 
conteſts relating to fiefs ; and that the clergy ſhould be ſubje to 
the ſame law, but ſhould fight by their champions. Here we ſee, 
that the nobility inſiſted on the trial y combat, becauſe of the 
inconveniency of the proof introduced by the clergy ; that not- 
withſtanding the clamours of the nobility, the. notoriouſnefs of the 
abuſe which called out loudly for redreſs, and the authority of Otho 
who came into Italy to ſpeak and act as maſter, ſtil] the clergy held 
out in two councils; in fine, that the joint concurrence of the 
nobility and princes having obliged the clergy to ſubmit, the cuſtom 
of judicial combats muſt have been conſidered as a privilege of the 
nobility, as a barrier againſt injuſtice, and as a ſecurity of pro- 
perty, and from that very moment this cuſtom muſt have gained 
ground. This was effected at a time when the power of the 
emperors was great, and that of the popes inconfiderable ; at a 
— when the Othos came to revive the dignity of the empire in 
—_ | . 


(e) See this law, tit. 59. & 4+ and tit. 


the preſence of pope John XIII. and of 


87. 5 
* Law of the Lombards, book 2. 
tit. 55. chap. 34. 

of The year 962. 

(x) Ab Iralie proceribus eft proclama- 
tum, ut imperator ſanctus, mutata lege, 
9 ndignum deſirueret, Law of the 
Lombards, book 2. tit. 55. Chap» 34. 

(y) It was held in the year 967, in 


3 


the Emperor Otho I, 

(z) Otho the Second's uncle, ſon to 
Rodolphus, and king of Transjurian 
Burgundy. 

(a) In the year 988. 

(b) Cum in boc ab omnibus imperiales 
aures pulſarentur. Law of the Lombards, 
book 2. tit. 55+ Chap. 34+ 


1 ſhall 


— 
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T ſhall make one reflection, which will corroborate what has 

been above ſaid, namely, that the cuſtom of negative proofs pro- 
duced that of judicial combats. The abuſe complained of to the 
Othos, was, that a perſon who was charged with having a falſe 
title to an eſtate, defended himſelf by a negative proof, declaring 
upon the goſpels it was not falſe. What was it they did to reform 
this abuſe ? They revived the cuſtom of judicial combats. 
I was in a hurry to ſpeak of the conſtitution of Otho II. in order 
to give a clear 1dea of the diſputes between the clergy and the 
laity of thoſe times. There had been indeed a conſtitution of (c) 
Lotharips I. of an earlier date, who, upon the ſame complaints and 
diſputes, being defirous of ſecuring the juſt poſſeſſion of property, 
had ordained, that the notary ſhould make oath that the deed or 
title was not forged; and if- the notary ſhould happen to die, the 
witneſſes ſhould , {worn who had figned it. The evil however 
ſill continued, till they were obliged at length to have recourſe to 
the remedy above-mentioned. | 

Before that time, I find, that in the general aſſemblies held by 
Charlemaign, the nation repreſented to him (4), that in the actual 
ſtate of things it was extremely difficult, but that either the accuſer 
or the accuſed muſt forſwear themſelves ; and that for this reaſon 
it. was much better to revive the judicial combat; which was 
accordingly done. | | 

The uſage of judicial combats gained ground among the Bur- 

undians, and that of an oath was limited. Theodoric, king of 
taly, ſuppreſſed the ſingle combat among the Oftrogoths ; and 
the laws of Chaindaſuinthus and Receſſuinthus ſeemed as if they 
would aboliſh the very idea of it. But theſe laws were ſo little 
reſpected in Narbonne Gaul, that they looked upon the legal duel 
as a privilege of the Goths (e). 

The Lombards who conquered Italy, after the Oſtrogoths had 
been deſtroyed by the Greeks, introduced the cuſtom of judicial 
combat into that country; but their firſt laws gave a check to it 
(J). Charlemaign (g), Lewis the Debonnaire, and the Othos, 
made diverſe general conſtitutions, which we find inſerted in the 
laws of the Lombards, and added to the Salic laws, whereby the 
practice of legal duels, at firſt in criminal, and afterwards in civil 
" caſes, obtained a rome extent. They knew not what to do. 

The negative proof by oath had its inconveniencies ; that of legal 
duels had its inconveniencies alſo; hence they often changed, 
according as the one or the other affected them moſt. 


(e) In the law of the Lombards, congreſſus, eff & viclus. The anony- 


book 2. tit. 55. & 33. In the copy 
which Muratori made uſe of, it is attri- 
buted to the emperor Guido, 

(d) In the law of the Lombards, 
book 2. tit. 55. & 24. 
le) In palatis guogue, Bera comes Bar- 
rinererfis, cum impeterctur a quoguam 
Sunila, & infidelitatis argueretur, cum 
talen ſecundum legem propriam, utpote 
quia uter que Geothus crat, equeſtri præi.a 


5 I, 2, and J- 


mous author of the life of Lewis the 
Debonnaire. 

(J)] See in the law of the Lombards, 
book 1. tit. 4. and tit. 9. & 23. and 
book 2. tit. 35. & 4. and 5. and tit. 55. 
The regulations of Ro- 
tharis; and in & 15. that of Luit- 
prandus. 


(2 Ibid. book 2. tit. 55. 8 23. 


On 
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On the one hand, the clergy were pleaſed to ſee, that in all 

ſecular affairs, people were obliged to have recourſe to the altar (5); 
and on the other, a haughty nobility were fond of maintaining their 
rights by the ſword. TT 

I would not have it inferred, that it was the clergy who intro- 
duced the cuftom ſo much complained of by the nobility. This 
cuſtom was derived from the ſpirit of the Barbarian laws, and from 
the eſtabliſhment of negative proofs. But a practice that con- 
tributed to the impunity of ſuch a number of criminals, having 

iven ſome people reaſon to think it was popes to make uſe of the 

nity of the churches, in order to ſtrike terror into the guilty, 
and to intimidate perjurers, the clergy maintained this uſage, and 
the practice which attended it; for in other reſpects they were 
abſolutely averſe to negative proofs. We find in Beaumanoir (i), 
that this kind of proof was never allowed in eccleſiaſtic courts ; 
which contributed greatly, without doubt, to its ſuppreſſion, and to 
weaken, in this reſpect, the regulation of the codes of the Bar- 
barian laws. 

This will convince us more ſtrongly of the connection between 
the uſage of negative proofs, and that of judicial combats, of which 
I have faid ſo much. The lay tribunals admitted of both ; and 
both were rejected by the eccleſiaſtic courts, 

In chufing the trial by duel, the nation followed its military 
ſpirit; for while this was eſtabliſhed as a divine deciſion, the trials 
by the croſs, by cold or boiling waters, which had been alſo 

arded in the ſame light, were aboliſhed. | 

Charlemaign ordained, that if any difference ſhould ariſe between 
his children, they ſhould be terminated by the judgment of the 
croſs. Lewis the Debonnaire (t) confined this judgment to eccle- 
fiaſtic affairs; his ſon Lotharius aboliſhed it in all caſes: nay, he 
ſuppreſſed (/) even the trial by cold water. | 
I do not pretend to ſay, that at a time when ſo few uſages were 
univerſally received, theſe trials were not revived in ſome churches ; 
eſpecially as they are mentioned in a charter (n) of Philip Au- 
guſtus: but I affirm, they were very ſeldom practiſed. Beau- 
manoir (2), who lived at the time of St. Lewis, and a little after, 
enumerating the different kinds of trial, mentions that of judicial 
combat, but not a word of the others. 


(b) The judicial oaths were made at 


that time in the churches, and during 
the firſt race of our kings there was a 
chapel ſet apart in the royal palace for 
the affairs that were to be thus decided. 
See the Formulas of Marculfus, book 1, 
chap. 38. The laws of the Ripuarians, 
tit. 59. b 4. tit. 65. §5. The hiſtory 
of Gregory of Tours; and the Capitu- 
lary of the year 803. added to the Salic 
Law. 


(i) Chap. 39. page 212. 

(4) We find his conititutions inſerted 
in the law of the Lombards, and at the 
end of the Salic laws. 

(A) In a conſtitution inſerted in the 
law of the Lombards, book 2. tit. 55. 
937. 

(m) In the year 1200. 

(=) Cuſtom of Beauvoiſis, chaps 
39. | 


Cuar, 
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CnAr. XIX. A new Reaſon of the Diſuſe of the Salic and Roman 
Laws, as alſo of the Capitularies. | 


I HAVE already mentioned the reaſons that occaſioned the 
diſuſe of the Salic and Roman laws, as alſo of the Capitularies ; 
here I ſhall add, that the principal cauſe was the great extent given 
to judiciary combats. 
As the Salic laws did not admit of this cuſtom, they became in 
ſome meaſure uſeleſs, and fell into oblivion. In like manner, the 
Roman laws, which alſo rejected this cuſtom, were laid afide: their 
whole attention was then taken up in eſtabliſhing the law of 
Judicial combats, and in forming a proper digeſt of the ſeveral _ 
caſes that might happen on thoſe occaſions. The regulations of 
the Capitularies became likewiſe of no manner of ſervice. Thus it 
is, that ſuch a number of laws loſt all their authority, without our 
being able to tell the preciſe time in which it was loſt ; they fell 
into oblivion, and we cannot find any others that were ſubſtituted 
in their place. 

Such a nation had no need of written laws; hence its written 
laws might very eaſily fall into diſuſe. 

If there happened to be any diſputes between two parties, they 
had only to order a ſingle combat. For this no great knowledge 
or abilities were requiſite. 

All civil and criminal actions are reduced to facts. It is upon 
theſe facts they fought; and not only the ſubſtance of the affair, 
but likewiſe the incidents and imparlances were decided by combat, 
as Beaumanoir (o) obſerves, who produces ſeveral inſtances. 

I find that towards the commencement of the third race, the 
juriſprudence of thoſe times related entirely to perſonal quarrels, 
and was governed by the point of honour. If the judge was not 
obeyed, he inſiſted upon fatisfaftion from the perſon that con- 
temned his authority. At Bourges, if (p) the provoſt had ſum- 
moned a perſon, and he refuſed to come : his way of proceeding 
was, to tell him, I /ert for thee, and thou didft not think it worth 
thy awhile to come; I demand therefore ſatisfaction Fr this thy 
contempt. Upon which they fought. Lewis the Fat reformed 
this cuſtom (g). 

The cuſtom of legal duels prevailed at (r) Orleans, even in all 
demands of debt. Lewis the Young declared, that this cuſtom 
ſhould take place only when the demand exceeded five ſous. This 
ordinance was a local law; for in St. Lewis's time (s) it was 
ſafficient that the value was more than twelve deniers. Beau- 
manoir (:) heard a gentleman of the law affirm, that formerly there 
had been a bad cuſtom in France, of hiring a champion for a 
certain time to fight their battles in all cauſes. This ſhews that 
the uſage of judiciary combats muſt have had at that time a 
prodigious extent. 


(>) Chap. 61. pag. 309 and 310. in 1188, in the Collection of Ordi- 
(p) Charter of Lewis the Fat, in the nances. 
year 1145, in the collection of Ordi- (s) See Beaumanoir, chap. 64. pag, 
nances. 325. 
(2) Ibid. (:) See the cuſtom of Beauvoiſis, 
(r) Charter of Lewis the Young, cap. 28. pag. 203. 


Cr. 
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Cray. XX. Origin of the Point of Honour, 


E meet with inexplicable enigmas in the codes of the laws of 
. the Barbarians. The law of (z) the Frifians allows only 
half a ſou in compoſition to a perſon that had been beaten with a 
tick; and yet for ever ſo ſmall a wound it allows more. By 
the Salic law, if a freeman gave three blows with a ſtick to ano- 
ther freeman, he paid three ſous ; if he drew blood, he was pu- 
niſned as if he had wounded him with ſteel, and he paid fifteen 
ſous: thus the puniſhment was proportioned to the greatneſs of 
the wound. The law of the Lombards (v) eſtabliſhed different 
compoſitions for one, two, three, four blows; and ſo on. At pre- 
ſent, a ſingle blow is cquivalent to a hundred thouſand. 
The conſtitution of Charlemaign inſerted in the law (x) of the 
Lombards, ordains, that thoſe who were allowed the trial by com+ 
bat, ſhould fight with baſtons. Perhaps this was out of regard to 
the clergy ; or probably, as the uſage of legal duels gained ground, 
they wanted to render them leſs ſanguinary. The capitulary of () 
Lewis the Debonnaire, allows the liberty of Chooking ro fight 
either with the ſword or baſton. In proceſs of time none but 
bondmen fought with the baſton (z). 

Here I ſee the firſt riſe and formation of the particular articles 
of our point of honour. The accuſer began with declariny in 
the preſence of the judge, that ſuch a perſon had committed ſuch 
an agjon; and the accuſed made anſwer, that he lied (a); upon 
which the judge gave orders for the duel. It became then an eſta- 
bliſhed rule, that whenever a perſon had the lye given him, it was 
incumbent on him to fight, | 

Upon a man's declaring he would (5) fight, he could not af- 
terwards depart from his word; if he did, he was condemned ta 
a penalty. Hence this rule enſued, that whenever a perſon had 
engaged his word, honour forbad him to recal it. 

Gentlemen (c) fought one another on horſeback, and armed at 
all points; villains (4) fought on foot, and with baſtons. Hence 
it followed that the baſton was looked upon as the inſtrument of 
inſnlts and affronts; (e) becauſe to ſtrike a man with it, was treat- 
ing him like a villain. 

ne but villains fought with their (f) faces uncovered ; fo 
that none but they could receive a blow on the face. Therefore 
a box on the ear became an injury that muſt be expiated with 
_ becauſe the perſon who received it had been treated as a 
villain. 

The ſeveral people of Germany were no leſs ſenfible than we, 


(* Additio ſapientum Willemari, combatants, Beaumanoir, chap. 61. 


tit. 5. k Page 308. and chap. 64. page 328. 
(v Book 1. tit. 6.5 3. (4) Ibid. chap. 64. pag. 328. See 
x) Book 2. tit. 5. C 23. alſo the charters of S. Aubin of An- 


y) Added to the Salic law in 819. jou, quoted by Galland, pag. 263. 
(x) See Beaumanoir, chap. 64. pag. (e) Among the Romans it was not 
328. infamous to be beaten with a ſtick, 
(a) Ibid. lege ictus fuſtium. De iis qui notantur 
(5) See Beaumanoir, chap. 3. pag. infamia. 
25. and 329. (J) They had only the baſton and 
(c) See in regard to the arms of the r. Beaumanoir, chap. 64. pag. 328. 
of 


: 
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of the point of honour; nay, they were more ſo. Thus the moſt 
diſtant relations took a very conſiderable ſhare to themſelves in 
every affront, and on this all their codes are founded. The law 
(g) of the Lombards ordains, that whoſoever goes, attended with 
ſervants, to beat a man by ſurpriſe, in order to load him with ſhame, 
and to render him ridiculous, ſhould pay half the compoſition 
which he would owe if he had killed him (+); and if through the 
ſame motive he tied or bound him, he would pay three quarters 
of the ſame compoſition. 

Let us then conclude that our forefathers were extremely ſenſible 
of affronts ; but that affronts of a particular kind, ſuch as bein 
ſtruck with a certain inſtrument on a c2:tain part of the body, — 
in a certain manner, were as yet unknown to them. All this 
was included in the affront of being beaten, and in this caſe the 
proportion of the exceſs conſtituted the greatneſs of the outrage. 


Caar, XXI. 4% Reflection upon the Point of Honour among the 
Germans, 


Fl T was a great infamy, ſays Tacitus (:), among the Germans for @ 

perſon to leave his buckler behind him in battle; for which reaſon 
many after a misfortune of this kind have deftroyed themſelves. Thus 
the ancient Salic law (4) allows a compoſition of fifteen ſous to 
any perſon that had been injuriouſly reproached with having left 
his buckler behind him. 

When Charlemaign (/) amended the Salic law, he allowed in this 
caſe no more than three ſous in compoſition. As this prince 
cannot be ſuſpected of having had a deſign to enervate the military 
diſcipline ; it is manifeſt that ſuch a change was owing to that of 
arms, and that from this change of arms a great number of uſages 
derive their origin. 


CAT. XXII. Of the Manxers relative to judicial Combats. 


O UR connexions with the fair ſex are founded on the pleaſure 
of enjoyment; on the happineſs of loving and being beloved; 
and likewiſe on the ambition of pleafing the ladies, becauſe they 
are the beſt judges of ſome of thoſe things which conſtitute per- 
ſonal merit. This general deſire of pleaſing produces gallantry, 
which is not love itſelf, but the delicate, the volatile, the perpetual 
diſſembler of love. | 
According to the different cireumſtances of every country and 
age, love inclines more to one of thoſe three things than to the 
other two. Now I maintain, that the prevailing ſpirit at the time 
— our judicial combats, muſt naturally have been that of gal- 
antry. 
I find in the law of the Lombards (i), that if one of the two 
champions was found to have any magic herbs about him, the judge 
ordered them to be taken from him, and obliged him to ſwear he 


(g] Book 1. tit. 6. C1. (/) We have both the ancient law 
(0 Book 1. tit. 6.5 2. and that which was amended by this 
ti) De mviribus Germancrums prince, 

{#) In the Pattys legis Salicæ. (m) Book, 2. ut, $5» 5 IT. 


bad 
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had no more. 'This law could be founded only on the vulgar 
opinion; it was fear, the ſuppoſed contriver of ſnch a number of 
inventions, that made them 1magine this kind of preſtiges. As in 
the ſingle combats, the champions were armed at all points; and 
as with heavy arms, both of the offenſive and defenſive kind, 
thoſe of a particular temper and force were of infinite advantage; 
the notion of ſome champions having inchanted arms, muſt cer- 


. tainly have turned the brains of a great many people. 


Hence aroſe the marvellous ſyſtem of chivalry. The minds of 
all ſorts of people quickly imbibed theſe extravagant ideas. Then 
it was they had the romantic notions of knight-errants, necro- 


mancers, and of fairies, of winged or intelligent horſes, of invi- 
fible or invulnerable men, of magicians who concerned themſelves 


in the birth and education of great perſonages, of inchanted and 
diſinchanted palaces, of a new world in the midſt of the old one, 
the uſual courſe of nature being left only to the lower claſs of 
mankind. | | 

Knight-errants ever in armour, in a part of the world abound. 
ing with caſtles, forts) and robbers, placed all their glory in pu- 
niſhing injuſtice, and in protecting weakneſs. Hence our ro- 
mances are full of gallantry founded on the idea of love joined 
to that of ſtrength and protection. 

Such was the original of gallantry, when they formed the no- 


tion of an extraordinary race of men, who at the ſight of a vir- 


tuous and beautiful lady in diſtreſs, were inclined to expoſe them- 
ſelves to all hazards for her ſake, and to endeavour to pleaſe her 
in the common actions of life. 
Our romances flattered this defire of pleaſing, and communi- 
cated to a part of Europe that ſpirit of gallantry, which we may 
venture to afirm was very little known to the ancients. 
The prodigious luxury of that immenſe city Rome encouraged 
ſenſible pleaſures. The tranquillity of the plains of Greece gave 
riſe to tender () and amorous ſentiments. The idea of knight- 
errants, protectors of the virtue and beauty of the fair-ſex, was 
productive of gallantry. 

This ſpirit was continued by the cuſtom of tournaments, which 
uniting the rights of valour and love, added till a conſiderable im- 


portance to gallantry, 


CAT. XXIII. Of the Code of Laws on judicial Combats. 


8 OM E perhaps will have a curioſity to ſee this abominable cuſtom 
of judiciary combat reduced to principle, and to find a code 
of ſuch extraordinary laws. Men, though reaſonable in the main, 
reduce their very prejudices to rule. Nothing was more contrary 
to good ſenſe, than thoſe combats : and yet when once this point 
was laid down, a kind of prudential management was uſed in 
carrying it into execution, 

In order to be thoroughly acquainted with the juriſprudence of 
thoſe times, it is neceſſary to read with attention the regulations 
of St. Lewis, who made ſuch great changes in the judiciary order. 


Defontaines was cotemporary with that prince: Beaumanoir wrote 


bo) See the Greek romances of the mi die age. 
| after 
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after (o) him; and the reſt lived ſince his time. We muſt there 
fore look for the ancient practice ins the amendments that have 
been made of it. | 


Cray. XXIV. Rules eftabliſhrd in the judicial Combat. 


HEN there happened (9) to be ſeveral accuſers, they were 

obliged to agree among themſelves that the action might be 
carried on by a {ſingle proſecutor; and if they could not agree, 
the perſon before whom the action was brought, appointed one of 
them to proſecute the quarrel. | 
When (4) a gentleman 8 a villain, he was obliged to 
preſent himſelf on foot with buckler and baſton; but if he came 
on horſeback, and armed like a gentleman, they took his horſe 
and his arms from him; and ſtripping him to his ſhirt, they com- 
pelled him to fight in that condition with the villain, 

Before the combat the (7) magiſtrates ordered three banns to 
be publiſhed. By the firſt the relations of the parties were com- 
manded to retire; by the ſecond the people were warned to be 
ſilent; and the third prohibited the giving any aſſiſtance to either 
of the parties, under 5 penalties; nay, even on pain of death, 
if by this aſſiſtance either of the combatants ſhould happen to be 
vanquiſhed. 

The officers belonging to the civil magiſtrate {s) guarded the 
liſt or incloſure where the battle was fought; and in caſe either 
of the parties declared himſelf defirous of peace, they took par- 
ticular notice of the actual ſtate in which things ſtood at that very 
moment, to the end that they might be reſtored to the ſame ſitua- 
tion, in caſe they did not come to an accommodation (7). : 

When the pledges were received either for a crime or for falſe 
judgment, the parties could not make up the matter without the 
conſent of the 5: and when one of the parties was overcome, 
there could be no accommodation without the permiſſion of the 
count (2), which had ſome analogy to our letters of grace. 

But if it happened to be a capital crime, and the lord, corrupted 
by preſents, conſented to an accommodation; he was obliged to 
pay a fine of ſixty livres, and the right (v) he had of puniſhing 
the malefactor devolved to the count. 

There were a great many people incapable either of offering, or 
of accepting battle. But liberty was given them in trial of the 
cauſe to chooſe a champion; and that he might have a ſtronger 
intereſt in defending the party, in whoſe behalf he appeared, 
his hand was cut off if he loſt the battle (x). 

When capital laws were made in the laſt century againſt duels, 
perhaps it would have been ſufficient to have deprived a warrior 


(e) In the year 1283. 330. ſays, he loſt his juriſdiction: 


(p) Beaumanoir, chap. 6. pag. 40. theſe words in the authors of thoſe 
and 41. days have not a general fignification, 

(7) Ibid. chap» 64. pag. 328. but a ſignification limited to the affaic 

(r) Ibid. pag. 330. in - queſtion, Defontaines, chap. 21. 

s) Ibid. chap. 64. pag. 330. art. 29. 

8 Ibid. aan (x) This cuſtom, which we- meet 

(u) The great vaſſals had particular with in the capitularies, was ſtill ſub- 
privileges. fiſting at the time of Beaumanoir. 


(v) Beaumanoir, chap. 64. page Ste chap. 61. pag. 31 5. 


of 
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of his military capacity, by the loſs of his hand; nothing in ge- 
neral Milke's — mortification to mankind than to ſurvive The 
loſs of their character. vt | 

When (y) in capital caſes the duel was fought by champions, the 
parties were placed where they could not behold the battle ; each 
was bound with the cord that was to be uſed at his execution, in 
. Eaſe his champion was overcome. 

'The perſon overcome in battle did not always loſe the point 
conteſted; if, for inſtance (z), they fought on imparlance, he loſt 
only the imparlance. 


Car. XXV. Of the Bounds preſcribed to the Cuftom of judicial 
| \ Combats. 


W HE N pledges of battle had been received upon a civil aff:ar 
of ſmall importance, the lord obliged the parties to with- 

draw them. 

If a fact was notorious (2); for inſtance, if a man had been 

aſſaſſinated in the open market- place, then there was neither a 

trial by witneſſes, nor by combat; the judge gave his deciſion 

from the notoriety of the fact. 

When the court of a lord had often determined after the ſame 
manner, and the uſage was thus known (3), the lord refuſed to 
grant the parties the privilege of duelling, to the end that the 
— 2 might not be altered by the different ſucceſs of the com- 

ts, 

They were not allowed to inſiſt upon duelling but for (c) the 
ener for ſome one belonging to heir family: or for A legt 

d. 

When the accuſed had been acquitted (4), another relation 

could not inſiſt on fighting him; otherwiſe diſputes would never 

de terminate. 

If a perſon appeared again in public, whoſe relations, upon a ſup- 
poſition of his being murdered, wanted to revenge his death; there 

was then no room for a combat: the ſame may be ſaid (e) if by 

a notorious abſence the fact was proved to be impoſſible. 

If a man (J) who had been mortally wounded, had diſculpated 
before his death the perſon accuſed, and named another, they did 
not proceed to a duel ; but if he had mentioned nobody, his — 
ration was looked upon only as a forgiveneſs on his death- bed; 
the proſecution was continued, and even among gentlemen they 
could make war againſt each other. 

When there was a war, and one of their relations had given or 
received pledges of battle, the right of war ceaſed; for then it 
was thought that the parties wanted to purſue the ordinary courſe 
of juſtice; therefore he that continued the war would have been 
ſentenced to repair all damages. 

Thus the practice of judiciary combat had this advantage, chat 


(y) Beaumanior, chap. 64. pag. alſo Defontaines, chap. 22. art. 24» 
30. (e) Ibid. chap. 63. pag- 322. 
(2) Ibid. chap. 61. Pages 309. (4) Ibid. 

(a) Ibid. chap. 61. Page 308. ibid. (e) Ibid, 


n Ibid» pag. 123. 
een e 
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it was apt to change a general into a particular quarrel, to reſtore 
the courts of judicature to their authority, and to reduce to a civil 
ſtate thoſe who were no longer governed but by the law of na- 
tions. | | 

As there are an infinite number of wiſe things that are managed 
in a very fooliſh manner; ſo there are many fooliſh things that 
are very wiſely conducted. | 

When a man (g) who was appealed of a crime, viſibly ſhewed, 
that it had been committed by the appellant himſelf, there could 
be then no pledges of battle; for there is no criminal but would 
prefer a duel of uncertain event to a certain puniſhment, 

There were no duels (2) in affairs decided by arbiters, nor by 
eccleſiaſtic courts : nor in caſes relating to womens dowries. 

A woman, ſays Beaumanoir, cannot fight. If a woman appealed 
a perſon without naming her champion, the pledges of battle 
were not accepted. It was alſo requiſite that a woman ſhould be 
authorized (i) by her baron, that is, by her huſband, to appeal; 
but ſhe might be appealed without this authority. 

If either the appellant or the (4) appellee were under fifteen 
years of age, there could be no combat. They might order it, in- 
deed, in diſputes relating to orphans, when their guardians or 
truſtees were willing to run the riſk of this procedure, | 

The caſes in which a bondman was allowed to fight, are, I 
think, as follows: He was allowed to fight: another bondman; to 
fight a freedman, or even a gentleman, in caſe they were appel- 
lants; but if he was the appellant (/) himſelf, the others might 
refuſe to fight; and even the bondman's lord had a right to take 
him out of the court. The bondman might by his lord's char- 
ter (n), or by uſage, fight with any freeman; and the church (x) 
pretended this right for her bondmen, as a mark of reſpe& (o 
due to her by the laity, 


CuAr. XXVI. Of the judiciary Combat Between one of the Parties 
and one of the Witneſſes. 


BE AUMANOIR informs us (5), that a perſon who ſaw a 
witneſs going to ſwear againſt him, might elude the ſecond, 
by telling the judges, that his adverſaries produced a falſe and 
flandering witneſs; and if the witneſs was willing to maintain 
the quarrel, he gave pledges of battle. "They troubled them- 
ſelves no farther about the inqueſt; for if the witneſs was overs 
come, it was decided, that the party had produced a falſe witneſs, 
and he loſt his cauſe, | 
It was neceſſary the ſecond witneſs ſhould be 22 from 
ſwearing; for if he had made his atteſtation, the affair would have 
been decided by the depoſition of two witneſſes. But by ſtayin 
the ſecond, the depoſition of the firſt witneſs was of no manner 


uſe. 
) Beaumanoir, chav. 63. pag. 32 (m) DEfontaines, chap, 22. art. 9. 
6 Ibid. pag. 325. 5 (n) Habeant bellandi et eee N. 
(i) Ibid. pag. 32 6. centiam. Charter of Lewis the Fat, ia 


(k) Ibid. chap. 63. pag. 323. See the year 1118. 
alſo what I have ſaid in the 18th book, (e) Ibidem. 


_ (1) Ibid, chaps 63. page 324» | (pike 61, page 315 
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I The ſecond witneſs being thus rejected, the was not allowed 
to produce any others, but he loſt his cauſe; in caſe, however, 
there had been no pledges of battle, he might produce other 
witneſſes. | | 
.. . Beaumanoir obſerves (2), that the witneſs might ſay to the 
party he appeared for, before he made his depoſition: I do not 
care to fight for your quarrel, nor to enter into any debate; but if you 
are willing to ſtand by me, I am ready to tell the truth, The party 
was then obliged to fight for the witneſs, and if he happened to 
be overcome, he did not loſe his cauſe (7), but the witneſs was 
rejected. 
This, 1 believe, was a limitation of the ancient cuſtom; and 
what makes me think ſo, is, that we find this uſage of appealin 
the witneſſes, eſtabliſhed in the laws of the (-) Bavarians an 
(7) Burgundians without any reſtrictions. 

I have already made mention of the conſtitution of Gundebald, 
againſt which Agobard (2) and S. Avitus (v) made ſuch loud 
complaints. When the accuſed (ſays this prince) produces witneſſes 
to fear that he has not committed the crime, the accuſer may challenge 
one of the witneſſes to a combat; for it is very juſt, that the perſon 
who has offered to ſwear, and has declared that he was certain of 
the truth, ſhould make no difficulty to maintain it. Thus the witneſſes 
were deprived by this king of every kind of ſubterfuge to avoid 
the judiciary combat. 


CHAT. XXVII. Of the judicial Combat between one of the Parties 
and one of the Lord's Peers. Appeal of falſe Judgment. 


A $ the nature of judicial combats was to terminate the affair 
for ever, and was incompatible with (x) a new judgment and 
new proſecutions; an appeal, ſuch as is eſtabliſhed by the Roman 
and canon laws, that is, to a ſuperior court, in order to re- judge 
the proceedings of an inferior, was a thing unknown in France. 

This is a form of proceeding to which a warlike nation, en- 
tirely governed by the point of honour, was quite a ſtranger; and 
agreeably to this very ſpirit, the ſame methods (y) were uſed 
againſt the judges, as was allowed againſt the parties. 

An appeal among the people of this nation was a challenge to 
fight with arms, a challenge decided by blood, and not by an in- 
vitation to a paper quarrel, the knowledge of which was deferred ta: 
ſucceeding ages (z). : "EY" 

Thus S. Lewis, in his inſtitutions, ſays, that an appeal includes 
both felony and iniquity. Thus Beaumanoir tells us, that if a 
vaſſal (a) wanted to make his complaint of an outrage committed 
againſt him by his lord, he was firit obliged to denounce that he 
quitted his fief; after which he appealed to his lord paramount, 


(9) Chap. 6. pag: 39. and 40. (5% Life of S. Avitus. 

r) But if the battle was fought by (x) Beaumanoir, chap. 2. pag. 22. 
champions, the champion that was () Ibid. chap. 61. pag. 312. and 
overcome had his hand cut off. chap. 67. pag. 338. 


() Tit. 16. F 2. *) Book 2. chap. 15. 
(t) Tit. 45. 8 Beaumanoir, chap. 61. pag. 310. 
) Letter to Lewis the Debonnaire. and 3141, and chap. 67. pag. 337. 
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and offered pledges of battle. In like manner the lord renounced 
the homage of his vaſſal, if he appealed him before the count. 

A vaſſal to appeal his lord of falſe judgment, was telling him, 
that his ſentence was unjuſt and malicious: now, to utter ſuch 
words againſt his lord, was in ſome meaſure committing the crime 
of felony. 7 

Hence, inſtead of bringing an appeal of falſe judgment againſt - 
the lord, who 9 and directed the court, they appealed the 
peers of whom the court itſelf was formed: by which means they 
avoided the crime of felony ; for they inſulted only their peers, 
with whom they could always account for the affront. 

It was a very (5) dangerous thing to appeal the peers of falſe 
judgment. If the party waited till judgment was pronounced, he 
was obliged to fight them all (c), when they offered to make good 
their judgment. If the appeal was made before all the judges had 
given their opinion, he was kg. ci to fight all who had agreed in 
their judgment. To avoid this danger, it was uſual to petition the 
lord (4) to direct that each peer ſhould give his opinion out loud; 
and when the firſt had pronounced, and the ſecond was going to 
do the ſame, the party told him that he was a lar, a knave, and a 
flanderer, and then he had to fight only with that peer. 

Defontaines (e) would have it, that before an appeal was made 
of falſe judgment, it was cuſtomary to let three judges pronounce z 
and he does not ſay, that it was neceſſary to fight them all three, 
much leſs that there was any obligation to fight all thoſe who had 
declared themſelves of the ſame opinion. Theſe differences ariſe 
from this, that there were few uſages exactly in all parts the 
ſame ; Beaumanoir gives an account of what paſſed in the county 
of Clermont; and Deéfontair s of what was practiſed in Ver- 
mandois. 

When (/) one of the peers had declared that he would maintain 
the judgment, the judge ordered pledges of battle to be given, and 
likewiſe took ſecurity of the appellant, that he would maintain his 
appeal. But the peer who was appealed gave no ſecurity, becauſe 
he was the lord's vaſſal, and was obliged to defend the appeal, or 
to pay the lord a fine of ſixty livres. 

If che (g) appellant did not prove that the judgment was falſe, 
he paid the lord a fine of ſixty livres, the ſame fine (Y) to the peer 
whom he had appealed, and as much to every one of thoſe who 
had openly conſented to the judgment. 

When a perſon violently ſuſpected of a capital crime, had been 
taken and condemned, he could make no appeal (i) of falſe judg- 
ment: for he would always appeal either to prolong his life, or to 
get an abſolute diſcharge. 

If a perſon (4) ſaid that the judgment was falſe and bad, and did 
not offer to make his words good, that is to fight, he was condemned 


(5) Beaumanoir, chap. 61. page 313» (z) Ibid, Defontaines, chap. 22. 
c) Ibid. page 314. art. 9. 

d) Ibid. chap. 61. page 314. (5) Defontaines, chap. 22. art. g. 
(e) Chap. 22. art. 1, 10, and 11. he (i) Beaumanoir, chap. 61. page 316. 
ſays only, that each of them was allowed (4) Ibid. chap. 16. page 314. and 

a ſmall fine. Detontaines, chap. 22. art. 214 


J) Beaumanoir, chap. 61. p. 314» 
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to a ſine of ſix ſous, if a gentleman; and to ſive ſous, if a bondman, 
for the injurious expreſſions he had uttered, 

The judges or peers (I) who were overcome, forfeited neither 
life nor limbs; but the perſon who appealed them was puniſhed 
with death, if it happened to be a capital crime (). 

This manner of appealing the peers of falſe judgment, was to 
avoid appealing the lord himſelf, If (z) the lord had no peers, or 
had not a ſufficient number, he might, at his own expence, hire (o) 
peers of his lord paramount ; but theſe peers were not obliged to 
pronounce Judgment if they did not like it; they might declare, 
that they were come ew to give their opinion: in that particular 
caſe (y), the lord himſelf pronounced ſentence as judge; and if an 
appeal of falſe judgment was made againſt him, it was his buſineſs 
to ſtand the appeal. N 

If the lord happened (4) to be ſo very poor as not to be able to 
hire peers of his paramount, or if he neglected to aſk for them, or 
the paramount refuſed to give them, then as the lord could not 
judge by himſelf, and as no body was 1 to plead before a 
tribunal where judgment could not be given, the affair was brought 
before the lord paramount. | 

This, I believe, was one of the principal cauſes of the ſeparation 
between the juriſdiction and the fief, from whence aroſe that maxim 
of the French lawyers, The fief is one thing, and the juriſdifion 
another. For as there was a vaſt number of peers who had no ſub- 
ordinate vaſſals under them, they were incapable of holding their 
court; all affairs were then brought before their lord paramount, 
and they loft the privilege of pronouncing judgment, becauſe they 
had neither power nor will to claim it. 

All the peers (r) who had agreed to the judgment, were obliged 
to be preſent when it was pronounced, that they might follow one 
another, and ſay Yes to the perſon who, wanting to make an appeal 
of falſe judgment, aſked them whether they followed ; for Defon- 
taines ſays (2), that it is an affair of courteſy and hyalty, and there 
is no ſuch thing as evaſion or delay. From hence, I imagine, 
aroſe the cuſtom ſtill followed in England, of obliging the jury 
to be all unanimous in their verdict in caſes relating to life and 
death. | 

Judgment was therefore given according to the opinion of the 
majority : and if there was an equal diviſion, ſentence was pro- 
nounced, in criminal cafes, in favour of the accuſed; in caſes of 
debt, in favour of the debtor ; and in caſes of inheritance, in favour 
of the defendant. 

Defontaines obſerves (7), that a peer could not excuſe himſelf 
by ſaying that he would not ft in court if there were only four (2), 


* (I) Defontaines, chap. 22. art. 7. (p) No body can paſs judgment in 
m) See Defontaines, chap. 21, art. his court, ſays Beaumanoir, chap. 67. 

11 and 12, and following, who diſ- p. 336 and 337. 

tinguiſhes the caſes in which the ap- 7) Ibid, chap. 62. page 322. 

pellant of falſe judgment loſes his life, (r) Defontaines, chap. 21. art. 27 

the point conteſted, or only the-impar- and 28, 


lance. - (s) Ibid, art. 28. | 
(=) Beaumanoir, chap. 62. page 323. t) Chap. 21. art. 37. 
Defontaines, chap. 22. ) This number at leaſt was neceſ- 


(e) The count was not obliged to lend fary, Defontaines, chaps 31. art. 36. 


Braumandiry Chaps 67+ p. 337» 5 
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or if the whole number, or at leaſt the wiſeſt part, were not preſent. 
This is juſt as if he were to ſay in the heat of an engagement, 
that he would not aſſiſt his lord, becauſe he had not all his vaſſals 
with him. But it was the lord's buſineſs to cauſe his court to be 
reſpected, and to chuſe the braveſt and moſt knowing of his tenants, 
This I mention in order to ſhew the duty of vaſſals, which was to 
fight and to give judgment; and ſuch indeed was this duty, that 
to give judgment was all the ſame as to fight, 

t was lawful for a lord who went to law with his vaſſal in his 
own court, and was caſt, to appeal one of his tenants of falſe 
judgment. But as the latter owed a reſpect to his lord for the 
fealty he had vowed, and the lord on the other hand owed bene- 
' volence to his vaſſal for the fealty accepted; it was cuſtomary to 
make a diſtinction between the lord's affirming in general, that the 
judgment (v) was falſe and unjuſt, and RY perſonal (x) pre- 
varications to his tenant. In the former caſe, he affronted his 
own court, and in ſome meaſure himſelf, ſo that there was no room 
for pledges of battle. But there was room in the latter, be- 
cauſe he attacked his vaſſal's honour; and the perſon overcome 
was deprived of life and property, in order to maintain the public 
tranquillity. 

This diſtinction, which was neceſſary in that particular caſe, had 
afterwards a greater extent. Beaumanoir ſays, that when the 
appellant of falſe judgment attacked one of the peers by perſonal 
imputation, battle enſued ; but if he attacked only the judgment, 
the peer appealed was at liberty ) to determine the diſpute either 
by battle, or by law. But as the prevailing ſpirit in Beaumanoir's 
time was to reſtrain the uſage of judicial combats, and as this 
liberty which had been granted to the peer appealed, of defendin 
the judgment by combat or not, is equally contrary to the ideas 0 
honour eltabliſhed in thoſe days, and to the obligation the vaſſal lay 
under of defending his lord's juriſdiction ; I am apt to think that 
this diſtinction of Beaumanoir's was owing to a new regulation 
among the French. : 

I would not have it thought, that all appeals of falſe judgment 
were decided by battle ; it fared with this appeal as with all 
others. The reader may recollect the exceptions mentioned in the 
25th chapter. Here it was the buſineſs of the ſuperior court to 
examine whether it was proper to withdraw the pledges of battle 
or not. 

There could be no appeal of falſe judgment againſt the king's 
court; becauſe as there was no one equal to the king, no one could 
appeal him; and as the king had no ſuperior, none could appeal 
from his court. 

This fundamental regulation, which was neceſſary as a political 
law, diminiſhed alſo as a civil law the abuſes of the judicial 
proceedings of thoſe times, When a lord was afraid (z) that his 
court would be appealed of falſe jadgment, or perceiyed that they 
were determined to appeal; if juſtice required there ſhould be no 
appeal, he might petition for peers from the king's court, who 


(v) Beaumanoir, chap, 67. p. 337. and 3 
(x) Ibid. (z 
) Beaumanoir, chap, 67. page 337 


tain?" Cap. 22. 
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could not be appealed of falſe judgment. Thus king Philip, fa 
Defontaines (a), ſent his whole council to Judge e de 
court of the Abbot of Corbey. 

If the lord could not have judges from the king, he might 
remove his court into the king's, if he held immediately of bim: 
but if there were intermediate lords, he had recourſe to his para- 
mount, removing from one lord to another, till he came to the 
ſovereign. | | 

Thus, notwithſtanding they had not in thoſe days neither the 
praQtice or even the idea of our modern appeals, yet they had re- 
courſe ta the king, who was the ſource from whence all thoſe rivers 
flowed, and the ſea into which they returned. 


Cnar. XXVIII. Of the Appeal of Default of Fuſtice. 


THE appeal of default of juſtice was when the court of a 
particular lord deferred, evaded, or refuſed to do juſtice to the 
es. 
8 2 the time of aur princes of the ſecond race, though the 
count had ſeveral officers under him, their perſon was ſubordinate, 
but not their juriſdiction. Theſe officers in their court-days, 
aſſizes, or placita, gave judgment in the laſt reſort as the count 
himſelf; all the difference conſiſted in the diviſion of the juriſdic- 
tion. For inſtance, the count had (5) the power of condemning to 
death, of judging of liberty, and of the reſtitution of goods, which 
the centenarii had not. 

For the ſame reaſon there were higher cauſes (c) reſerved to the 
king ; namely, thoſe which dire&ly concerned the political order 
of the ſtate. Such were the diſputes between biſhops, abbots, 
counts, and other grandees, which were determined by the king, 
together with the great vaſſals (4). | 

hat ſome authors have advanced; namely, that an appeal lay 
from the count to the king's commiſſary or Miqus Dominicus, is 
not well grounded. The count and the Mijas had an equal juriſ- 
diction (e) independent of each other: The whole difference (4) 
was that the Mia, held his Placita or aſſizes four months in the 
year, and the count the other eight. 

If a perſon who had been condemned at an aſſize (g), demanded 
to have his cauſe tried over again, and was afterwards caſt, he paid 
a fine of fifteen ſous, or received fifteen blows from the judges who 
had decided the affair. 

When the counts or the king's commiſſaries did not find them- 
ſelves able to bring the great lords to reaſon, they made them 
give bail or ſecurity (þ), that they would appear in the king's 


{a) Defontaines, chap. 22. p. 667. 
(6) Third capitulary of the year 812. (e) See the capitulary of Charles the 
art. 3: edition of Baluxius, p. 497. and Bald, added to the law of the Lom- 
of Charles the Bald, added to the law of bards, book 2. art. 3. 
the Lombards, book 2. art. 3. (F) Third capitulary of the year $12. 
(e) Third capitulary of the year 812. art. 8. 
art. 3. edition of Baluzius, p. 497. (g] Placitum. 
(d) Cum fidelibus. - Capitulary of (6b) This appears by the formulas, 
Lewis the Pious, edition of Baluzius, charters, and the capitularies. 


court : 
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court: this was to try the cauſe, and not to rejudge it. I find in 
the capitulary of Metz (i), a law by which the appeal of falſe 
judgment to the — court is eſtabliſhed, and all other kinds of 
appeal are proſcribed and puniſhed. | 

If they refuſed to ſubmit to the judgment of the ſheriffs (I), 
and made no complaint, they were impriſoned till they had ſub- 
mitted: but if they complained they were conducted under a 
_ guard before the king, and the affair was examined in 

s court. 

There could be hardly any room then for an appeal of default 
of juſtice. For inſtead of its being uſual in thoſe days to complain, 
that the counts and others who had a right of holding aſſizes, were 
not exact in diſcharging this duty (7); it was a general complaint 
that they were too exact. Hence we find ſuch numbers of ordi- 
nances, by which the counts, and all other officers of juſtice, are 
forbid to hold their aſſizes above thrice a year. It was not fo 
neceſſary to chaſtiſe their indolence, as to check their activity. 

But, after an infinite number of petty lordſhips had been formed, 
and different degrees of vaſſalage eſtabliſhed, the negle& of certain 
vaſſals in holding their courts gave riſe to this kind of appeal (n); 
eſpecially as very conſiderable profits accrued to the lord paramount 
from the ſeveral fines. 

As the cuſtom of judicial combats gained every day more 
ground, there were places, caſes, and times, in which it was difficult 
to aſſemble the peers, and conſequently in which juſtice was delayed. 
The appeal of default of juſtice was therefore introduced, an appeal 
that has been often a remarkable æra in our hiſtory ; becauſe molt 
of the wars of thoſe days were imputed to a violation of the po- 
litical law; as the cauſe, or at leaſt the pretence of our modern 
wars, is the infringement of the law of nations, 

Beaumanoir (#) ſays, that in caſe of default of juſtice, battle was 
nor allowed: the 2 are theſe, 1. they could not challenge the 
lord, becauſe of the reſpect due to his perſon; neither coal they 
challenge the lord's peers, becauſe the caſe was clear, and they 
had only to reckon the days of the ſummons, or of the other de- 
lays; there had been no judgment paſſed, conſequently there could 
be no appeal of falſe judgment: in fine, the crime of the peers 
offended the lord as well as the party, and it was againſt rule that 
there ſhould be battle between the lord and his peers. 

But (os) as the default was proved by witneſſes before the 
ſaperior court ; the witneſſes might be challenged, and then neither 
the lord nor his court were offended. 

In caſe the default was owing to the lord's tenants or peers, by 
deferring juſtice or by evading judgment after paſt delays, then 
theſe peers were appealed of default of juſtice before the para- 
mount; and if they were caſt, they (p) paid a fine to their lord. 


(i) In the year 757, edition of Balu- (7) See the law of the Lombards, 
xius, page 180. art. 9 and 10. and the book 2. tit. 52. art. 22. | 
Synod apud Vernas in the year 755, (n) There are inſtances of appeals of 
art. 59. edition of Baluzius, page 175. default of juſtice ſo early as the time of 
Theie two capitularies were made under Philip Auguſtus. . 


king Pepin. () Chap. 61. pag. 315. 
(4) The officers under the count, (%) Beaumanoir, chap. 61, pag. 315« 
Scabini. (p) Defontaines, chap. 21. art. 24- 
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"ug latter could not give them any aſſiſtance; on the contrary, 
b ſeized their fief al they had each paid a fine of fixty 
vres 


2. When the default was owing to the lord, which was the caſe 

whenever there happened not to be a ſufficient number of peers in 
his court to paſs judgment, or when he had not aſſembled his 
tenants, or appointed ſomebody in his room to aſſemble them, an 
appeal might be made of the default before the lord paramount; 
but then the party (2) and not the lord was ſummoned, becauſe of 
the reſpect due to the latter, 
The lord demanded to be tried before the paramount, and if he 
was acquitted of the default, the cauſe was remanded to him, and 
he was likewiſe paid a fine of (7) ſixty livres. But if the default 
was proved, the penalty (s) inflicted on him was to loſe the trial 
of the cauſe, which was to be then determined in the ſuperior 
court. And indeed, the complaint of default was made with no 
other view. 

3. If the lord was ſued (7) in his own court, which never hap- 

ned but upon diſputes relative to the fief; after letting all the 
wand paſs, the lord himſelf (a) was ſummoned before the peers in 
the ſovereign's name, whoſe permiſſion was neceſſary on that 
occaſion. The peers did not make the ſummons in their own 
name, becauſe they could not ſummon their lord, but they could 
ſummon (+) for their lord. | 8 
Sometimes (x) the appeal of default of juſtice was followed by 
an appeal of falſe judgment, when the lord had cauſed judgment to 
be paſſed, notwithſtanding the default. | | 
Ihe vaſſal ()) who had wrongfully appealed his lord of default 
of 03 was ſentenced to pay a fine according to his lord's 
pleaſure. | ISI TIRE; EY 
P The inhabitants of Gaunt (z) had appealed the earl of Flanders 
of default of juſtice before the king, for having delayed to give 
judgment in his own court. Upon examination it was found, that 
he Jad uſed fewer delays than even the cuſtom of the country 
allowed. They were therefore remanded to him ; upon which their 
effects to the value of ſixty thouſand livres were ſeized. They 

turned to the king's court in order to have the fine moderated ; 
— it was decided that the earl might infiſt upon the fine, and 
even upon more if he pleaſed. Beaumanoir was preſent at thoſe 
_—_——_ 1 | EE 
4. In other diſputes which the lord might have with his vaſſal, 
in reſpect to the body or honour of the latter, or to goods that did 


g) Defontaines, chap. 21. art. 31. in Flanders. The king's court deter- 
7) Beaumanoir, chap. 61. pag. 312. mined that he ſhould not be remanded; 
s) Defontaines, * 21. art. 23. and that the counteſs ſhould be ſum- 
1 the caſe in the famous moned. : : 
difference between the lord of Nele and (A) Defontaines, chap. 21. art. 34. 
Joan counteſs of Flanders, under the v Ibid. art. 9. | | 
zeign of Lewis VIII. He ſued her in 85 Beaumanoir, chap. 61. pag. 318. 
her own court of Flandets, and ſum- (5) Jdid. pag. 312. But he that was 
moned her to give judgment within forty noich 
days, and afterwards appealed in default paid only a fine of ſixty livres. Ibid. * 
of juſtice to the king's court. She an- () | Bos 
ſweted, he ſhould be zudged by his peers 25 


s Wh, 
63 
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not belong to the fief, there was no room for an appeal of de- 
fault of juſtice; becauſe the cauſe was not tried in the lord's 
court, but in that of the paramount: vaſſals, ſays Defontaines (a), 
having no power to give judgment on the body of their lord, 

I have been at ſome trouble to give a clear idea of thoſe things, 
which are ſo obſcure and confuſed in ancient authors, that to diſ- 
entangle them from the chaos in which they were involved, may 
be reckoned a new diſcovery. 


Cu. XXIX. Epoch of the Reign of St. Lewis. 


87. Lewis aboliſhed the judicial combats in all the courts of 
his demeſne, as appears by the ordinance (6) he publiſhed on 
that account, and (c) by the inftitutions, 

But he did noc ſuppreſs them in the courts of his (4) barons, 
except in the caſe of appeal of falſe judgment. 

A vaſſal could not appeal the court of his lord of falſe judgment, 
without demanding a judicial combat againſt the judges who had 
pronounced: ſentence. But St. Lewis (e) introduced the practice 
of appraling of falſe judgment without fighting, a change that may 

e reckoned a kind of revolution. 

He declared (/), that there ſhould be no appeal of falſe judg- 
ment in the lordſhips of his demeſne, becauſe it was a crime of 
felony, If it was a kind of felony againſt the lord, by a much 
ſtronger reaſon it was felony againſt the king. But he conſented 
they might demand an amendment (g) of the judgments paſſed in 
his courts; not becauſe they were falſe or iniquitous, but becauſe 
they did ſome prejudice (5). On the contrary, he ordained, that 
they ſhould be obliged to make an appeal of falſe judgment againſt 
the courts of the barons (i), in caſe of any complaint. 

It was not allowed by the inſtitutions, as we have already ob- 
ſerved, to bring an appeal of falſe judgment againſt the courts in 
the king's demeſnes. They were obliged to demand an amend- 
ment before the ſame court: and in caſe the bailiff refuſed the 
amendment demanded, the king gave leave to make an appeal (4) 
to his court; or rather interpreting the inſtitutions by themſelves, 
to preſent him (/) a requeſt or peution. 

With regard to the courts of the lords, St. Lewis by permittin 
them to be appealed of falſe judgment, would have the — 
brought (u) before the royal tribunal, or that of the lord para- 
mount, not (x) to be decided by duel, but by witneſſes, purſuant to 
a certain form of proceeding, the rules of which he laid down ia 
the inſtitutions (o). 


(a) Chap. 21, art. 35. (b) Ibid. book 1. chap. 78. 

(6) In the year 1260. (i) Ibid. book 2. chap. 15. 

(e) Book 1. chap. 2 and 7. and book () Zbid. book 2. chap. 78. 
2. chap. 10 and 11. (1) Ibid. chap. 15. 


(4) As appears every where in the (m) But if they wanted to appeal 


inſtitutions, &c. and Beaumanoir, chap. without falfifying the judgment, the 


61. pag. 309. appeal was not admitted. Iaſtitutions, 
(e) Inſtitutions, book 1. chap. 6. and book 2. chap. 15. 


book 2. chap. 1 (n) Book 1. chap, 6 and 47; and 
(J) Ibid. book 2. chap. 15. book 2. chap. 15; and Beaumanoir, 
(z) Ibid. book 1. chap, 78. and chap. 11. pag. 58. 
hook , Chap. 15. () Book 1. chap. 1, 2, and 3. 
Thus, 
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Thus, whether they could falſify the — == as in the court 
of the barons ; or whether they could not falſify, as in the court of 
his demeſne, he ordained, that they might appeal, without the 
hazard of a duel. | | 
De fontaines (p) gives us the two firſt examples he ever ſaw, in 
which they proceeded thus without a legal duel: one, in a cauſe 
tried at the court of St. _— which belonged to the king's de- 
meſne; and the other, in the court of Ponthieu, where the count, 
who was preſent, oppoſed the ancient juriſprudence : but theſe two 
cauſes were decided by law. | 

Here, perhaps, it will be aſked, why St. Lewis ordained for the 
courts of his barons a different form of proceeding from that 
which he had eſtabliſhed in the courts of his demeſne? The reaſon 
is this: when St. Lewis made the regulation for the courts of his 
demeſnes, he was not checked or confined in his views : but he 
had meaſures to keep with the lords who enjoyed this ancient pre- 

ative, that cauſes ſhould not be removed from their courts, 

ſs the party was willing to expoſe himſelf to the dangers of 
an appeal of falſe judgment. St. Lewis preſerved the uſage of this 
appeal; but he ordained, that it ſhould be made without a judicial 
combat, that is, in order to render the change more inſenſible, he 
ſuppreſſed the thing and continued the terms. 

This regulation was not univerſally received in the courts of 
the lords. Beaumanoir (4) ſays, that in his time there were two 
ways of trying cauſes; one according to the king's eſtabliſhment, 
and the other purſuant to the ancient practice; that the lords 
were at liberty to follow which way they pleaſed; but when they 
had pitched upon one in any cauſe, they could not afterwards have 
recourſe to the other. He adds (7), that the count of Clermont 
followed the new practice, whilſt his vaſſals kept to the old one; 
but that it was in his power to re-eſtabliſh the ancient practice 
whenever he pleaſed, otherwiſe he would have leſs authority than 
his vaffals. | 

It is proper here to obſerve, that France was at that time (5) 
divided into the country of the king's demeſne, and that which 
was called the country of the barons, or the baronies; and, to 
make uſe of the terms of St. Lewis's inſtitutions, into the country 
under obedience to the king, and the country out of his obedience. 
When the king made ordinances for the country of his demeſne, 
he employed his own ſingle authority. But when he publiſhed 
any ordinances that concerned alfo the country of his barons, 
theſe were (?) made in concert with them, or ſealed and ſubſcribed 
by them: otherwiſe the barons received or refuſed them, according 
as they ſeemed conducive to the good of their baronies. The 
rear-vaſſals were upon the ſame terms with the great-vaſſals. Now 


( p) Chap. 22. art. 16 and 17. 
(et) Chap. 64. pag. 309- 

(r) Ibid. 

() See Beaumanoir, 
and the Inſtitutions, book 2. chap. 10, 
17, 15, and others. 

{t) See the ordinances at the begin- 
ning of the third race, in the collection 


of Lauriere, eſpecially thoſe of Philip 


Auguſtus, on eccleſiaſtic juriſdiction; 
that of Lewis VIII. concerning the 
and the charters related by Mr. 


= ; 
Defonraines, rofſel; particularly that of St. Lewis, 


on the leaſe and recovery of lands, and 
the feodal majority of young women, 
tom. 2. book 3. pag. 35, and ibid. The 
ordinance of Philip Auguſtus, pag. 7. 


the 


— 
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the inſtitutions were not made with the conſent of the lords, though 
they regulated matters which to them were of great importance: 
but they were received only by thoſe who beheved they would 
redound to their advantage. Robert, ſon of St. Lewis, received 
them in his county of Clermont; yet his vaſſals did not think 
proper to conform to this practice. 


Crap. XXX. Obſervations on Appeals. 


I Apprehend that appeals, which were challenges to a combat, 

muſt have been made immediately on the ſpot. 1F tbe party 
leaves the court without appealing, ſays Beaumanoir (2), he loſes his 
appeal, and the judgment ftands good. This continued Kill in force, 
even after all the reſtrictions of (v) judicial combat. 


Cray, XXXI. The ſame Subject continued. 


THE villain could not bring an appeal of falſe judgment 
againſt the court of his lord. This we learn from Defon- 

taines (x), and is confirmed moreover by the inſtitutions (5). 
Hence Defontaines (z) ſays, beweez the lord and his willain there is 
0 other judge but God. | 

It was the cuſtom of judicial combats that deprived the villains 
of the privilege of appealing their lord's court of falſe judgment. 
And ſo true is this, that thoſe villains (a), who by charter or 
cuſtom had a right to fight, had alſo the privilege of appealing 
their lord's court of falſe judgment, even though the peers who 
tried them were (5) gentlemen : and Defontaines (c) propoſes ex- 
pedients to gentlemen, in order to avoid the ſcandal of fighting 
with a villain, by whom they had been appealed of falſe judg- 
ment, | 

As the practice of judicial combats began to decline, and the 
uſage of new appeals to be introduced, it was reckoned unfair that 
freemen ſhould have a remedy againſt the injuſtice of the court of 
their lords, and the villains ſhould not; hence the parliament 
received their appeals all the ſame as thoſe of freemen. 


Cray. XXXII. The ſame Subject continued. 


WHEN an appeal of falſe judgment was brought againſt the 
lord's court, the lord appeared in perſon before his para- 
mount, to defend the judgment of his court. In like manner (4) 


hitherto very ill explained. Defon- 


(*) Chap. 33. pag» 627. ibid. Chap. 
taines does not oppoſe the judgment of 


3. pag. 312. 


(v) See the Inſtitutions of St. Lewis, 
book 2. chap. 15. the Ordinance of 
Cha. VII. in the year 1453. 

(x) Chap. 21. art. 21 and 22. 

( y) Book f. chap. 136. 

(z) Chap. 2. art. 8. 

(a) Defontaines, chap. 22. art. 7. 
This article and the 21ſt of the 22d 
chapter of the ſame author, have been 


the lord to that of the gentleman, be- 
cauſe it was the ſame thing; but he 
oppoſes the common villain to him who 
had the privilege of fighting. 

() Gentlemen may be always ap- 
pointed judges, Defontaines, chap. 21. 
art. 48. 

(c) Chap. 22. art. 14. 

(4) Detontaines, Chap, 21. art. 33. 


in 
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in the appeal of default of juſtice, the party ſummoned before 
the lord paramount brought his lord along with him, to the 
end, that if the default was not proved, he might recover his 
juriſdiction. | 

In proceſs of time, as the practice obſerved in thoſe two par- 
ticular caſes was become general, by the introduction of all forts 
of appeals, it ſeemed very extraordinary that the lord ſhould be 
obliged to ſpend his whole life in ſtrange tribunals, and for other 

ple's affairs. Philip of Valois (e) ordained, that none but the 

iiffs ſhould be ſummoned; and when the uſage of appeals 

became ſtill more frequent, the parties were obliged to defend the 
appeal: the fact (/) of the judge became that of the party. 

L took notice that in the (g) appeal of default of juſtice, the lord 
loſt only the privilege of having the cauſe tried in his own court. 
But if the lord himſelf was ſued as party (), which was become a 
very common practice (i), he paid a fine of ſixty livres to the king, 
or to the paramount, before whom the appeal was brought. From 
thence aroſe the uſage, after appeals had been generally received, 
of fining the lord upon the amendment of the ſentence of his judge; 
an uſage which laſted a long time, and was confirmed by the 
ordinance of Rouſillon, but fell, at length, to the ground, through 
its own abſurdity. 


CAT. XXXIII. The ſame Subject continued. 


JN the practice of judicial combats, the perſon who had appealed 
one of the judges of falſe judgment, might loſe his (4) cauſe by 
the combat, but could not poſſibly gain it. And indeed the party 
who had a judgment in his favour, ought not to have been deprived 
of it by another man's act. The appellant, therefore, who had 
gained the battle was obliged to aght hkewiſe againſt the adverſe 
arty : not in order to know whether the judgment was good or 
d (for this judgment was out of the caſe, being reverſed by the 
combat) but to determine whether the demand was juſt or not; 
and it was on this new point they fought. From thence proceeds 
our manner of pronouncing decrees, The court annuls the appeal ; 
the court annuls the appeal, and the judgment againſt which the appeal 
«vas brought. In effect, when the perſon who had made the appeal 
of falſe judgment happened to be overcome, the appeal was 
reverſed; when he proved victorious, both the judgment and the 
appeal were reverſed: then they were obliged to proceed to a new 
judgment. 4 
This is ſo far true, that when the cauſe was tried by inqueſts, 
this manner of pronouncing did not take place : witneſs what M. de 
la Roche Flavin (/) ſays, namely, that the chamber of inqueſts 
could not uſe this form at the beginning of its creation. 


ec) In the year 1432. h) Beaumanoir, chap. 61. pag. 311 
5 See = — rol of things in a 313, FOI 2 
Boutillier's time, who lived in the year (i) Ibid. 
1402. Semme Rurale, book 1. pag. 19 (4) Defontaines, chap. 21. art. 14 
2:4 20. (/) Of the parliaments of France, 
(r) See chap. 30. book 11. chap. 16. 
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Cray. XXXIV. In what manner the Proceedings at Law becaal 
| fecret. 


DEEL S had introduced a public form of proceeding, ſo that 
both the attack and the defence were equally known. The 
ewitneſſes, ſays Beaumanoir (m), ought to give their teftimony in open 
court. 

Boutillier's commentator ſays, he had learnt of ancient prac- 
titioners, and from ſome old manuſcript law books, that criminal 
proceſſes were anciently carried on in public, and in a form not 
very different from the public judgments of the Romans, This 
was Owing to their not knowing how to write; a thing in thoſe 
days very common. The uſage of writing fixes the ideas, and 
preſerves the ſecret; but when this uſage is laid aſide, nothin 
but the notoriety of the proceeding 1s capable of fixing th 
ideas. | 

And as uncertainty (2) might eaſily ariſe in reſpe& to what had 
been tried by vaſſals, they could therefore refreſh their memory 
every time they held a court, by what was called proceedings on 
record (o). In that caſe it was not allowed to challenge the wit- 
neſſes to combat; for then there would be no end of diſputes, 

In proceſs of time a ſecret form of proceeding was introduced. 
Every thing before had been public; every thing now became 
ſecret ; the interrogatories, the informations, the re-examinations, 
the confronting of witneſſes, the opinion of the attorney-general ; 
and this is the preſent practice. The firſt form of proceeding was 
ſuitable to the government of that time, as the new form was 
proper to the government fince eſtabliſhed, 

Boutillier's commentator fixes the epoch of this change to the 
ordinance in the year 1539. I am apt to believe that the change 
was made inſenſibly, and paſſed from one lordſhip to another, in 
proportion as the lords renounced the ancient form of judging, 
and that derived from the inſtitutions of St. Lewis was — 
And indeed, Beaumanoir ſays (5), that witneſſes were publicly 
heard only in caſes in which it was allowed to give pledges of 
battle: in others, they were heard in ſecret, and their depoſitions 
were reduced to writing, The proceedings became therefore 
ſecret, when they ceaſed to give pledges of battle. 


CAT. XXV. Of the Coffs. 


JIN former times no one was condemned in the temporal courts 

of France to the payment of coſts (4). The party caſt was 
ſufficiently puniſhed by pecuniary fines to the lord and his peers. 
From the manner of proceeding by judicial combat, it followed 
that the party condemned and deprived of life and fortune, was 


(m) Chap. 61. pag. 315. (p) Chap. 39. pag. 218. 
(n) As Beaumanoir ſays, chap. 39. (2) Defontaines in his counſel, chap, 
8. 209. 22. art. 3 and 8. and Beaumanoir, 
(e) They proved by witneſſes what chap. 35. Inſtitutions, book 1. chap. 
bad been aixeady done, ſaid, or decreed $0, 
in tourt. 


puniſhed 
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iſhed as much as he could be: and in the other caſes of the 
judicial combat, there were fines ſometimes fixed and ſometimes 
dependant on the diſpoſition of the Jord, which were ſufficient to 
make people dread the conſequences of ſuits. The ſame may be 
ſaid of cauſes that were not decided by combat. As the lord had 
the chief profits, ſo he was alſo at the chief expence, either to 
aſſemble his peers, or to enable them to proceed to judgment. Be- 
fides, as diſputes were generally determined on the ſpot, and without 
that infinite multitude of writings which afterwards followed, there 
was no neceſſity of allowing coſts to the parties. 

The cuſtom of appeals naturally introduced that of giving coſts. 
Thus Defontaines (7) ſays, that when they appealed by written 
law, that is, when they followed the new laws of St. Lewis, they 

ve coſts; but that in the uſual cuſtom, which did not permit 

em to ap without 2 the judgment, no coſts were 
allowed. They obtained only a fine, and the poſſeſſion for a year 
and a day of the thing conteſted, if the cauſe was remanded to 
the lord. 

But when the number of appeals increaſed, from the new facility 
of appealing (-); when by the frequent uſage of thoſe appeals 
from one court to another, the parties were continually removed 
from the place of their reſidence ; when the new method of pro- 
ceeding multiplied and perpetuated the ſuits; when the art of 
eluding the very juſteſt demands was refined ; when the parties at 
law knew how to fly only in order to be followed; when actions 

roved deſtructive, and pleas eaſy; when the arguments were loſt 
in whole volumes of writings; when the kingdom was filled with 
members of the law, who were ſtrangers to juſtice ; when knavery 
found encouragement from mean practitioners, though diſcoun- 
tenanced by the law; then it was neceſſary to deter litigious people 
by the fear of coſts. They were obliged to pay coſts for the 
judgment, and for the means they had employed to elude it. 
Charles the Fair made a general ordinance on that ſubject (:). 


nA r. XXXVI. Of the public Proſecutor. 


A® by the Salic, Ripuarian, and other barbarous laws, crimes 
were puniſhed with pecuniary fines; they had not in thoſe days, 
as we have at preſent, a public officer who has the care of criminal 
proſecutions. And indeed, the iſſue of all cauſes being reduced to 
the reparation of damages, every proſecution was in ſome meaſure 
civil, and might be managed by any one. On the other hand, the 
Roman law had popular form for the proſecution of crimes, which 
were inconſiſtent with the office of a public proſecutor. 

The cuſtom of judicial combats was no leſs oppoſite to this 
idea; for who is it that would chuſe to make himſelf every man's 
champion againſt all the world ? : 

I find in the collection of formulas, inſerted by Muratori in the 
laws of the Lombards, that under our princes of the ſecond race 
there was an advocate for the public (a) proſecutor, But whoever 


(% Chap. 22. art. 8. Rurale, book 1. tit. 4. page 16. 
(z) At preſent when they are ſo in- (t) In the year 1324. 
clined to appeal, ſays Boutillier, Semme (i] Advecatus de parte tublicd. 


pleaſes 
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pleaſes to read the entire collection of theſe formulas, will find that 
there was a total difference between ſuch officers and thoſe we 
now call the public proſecutor, our attorney- generals, our king's 
ſolicitors, or our ſolicitors for the nobility. The former were ra- 
ther agents to the public for the management of political and 
domeſtic affairs, than for the civil. And indeed we did not find 
in thoſe formulas that they were entruſted with criminal proſecu- 
tions, or with cauſes relating to minors, to churches, or to the con- 
dition of perſons. | 

I ſaid that the eſtabliſhment of a public proſecutor was repug - 
nant to the uſage of judicial combats. I find notwithſtanding, in 
one of thoſe formulas, an advocate for the public proſecutor, who 
had the liberty to fight. Muratori has placed it juſt after the con- 
ſtitution (Y of Henry I. for which it was made. In this con- 
ſtirution it is ſaid, « That if any man kills his father, his brother, 
or any of his other relations, he ſhall loſe their ſucceſſion, which 
« ſhall paſs to the other relations, and his own ſhall go to the ex- 
ce chequer.” Now it was in ſuing for the ſucceſſion which had de- 
volved to the exchequer, that the advocate for the public proſe- 
cutor, by whom its rights were defended, had the privilege of 
fighting: This caſe fell within the general rule. 

We ſee in thoſe formulas the advocate for the public proſecutor 
proceeding againſt (x) a perſon who had taken a robber, but had 
not brought him before the count; againſt another (y) who had 
raiſed an inſurrection or tumult againſt the count; againſt (z) 
another who had ſaved a man's life whom the count had ordered 
to be put to death; againſt (a) the advocate of ſome churches, 
whom the count had commanded to bring a robber before him, 
bu? had not obeyed; againſt (5) another who had revealed the 
king's ſecret to ſtrangers; againſt (c) another who with open vio- 
lence had attacked the emperor's commiſſary; againſt (4) another 
who had been guilty of contempt to the emperor's reſcripts, and 
he was proſecuted either by the emperor's advocate, or by the 
emperor himſelf; agaiaſt (e) another who refuſed to accept of the 

rince's coin; in fine, this advocate ſued for things, which by the 

w were adjudged to the exchequer (Ff). 

But, in criminal cauſes, we never meet with the advocate for 
the public proſecutor; not even where duels are uſed (g); not 
even in the caſe of incendiaries (5); not even when the judge is 
killed (i) on his bench; not even in cauſes relating to the condi- 
tions of perſons (4), to liberty and ſlavery (/). 

Theſe formulas are made, not only for the laws of the Lom- 
bards, but likewiſe for the capitularies added to them ; ſo that we 
have no reaſon to doubt of their giving us the practice obſerved 
with regard to this ſubje& under our princes of the ſecond race. 


(v) See this conſtitution and this (e) Ibid. pag. 98. 
formula in the ſecond volume of the (4) Ibid. pag. 132. 
Hiſtorians of Italy, pag. 175. (e) Ibid, 

(x) Colſection of Muratori, pag. 104 (J) Ibid. pag. 137. 
on the 88th law of Charlemaign, book (Z) ibid. pag. 147. 


1. tit. 26. § 78. () Ibid, 
) Another formula, ibid. pag. 87. (i) Ibid. pag. 168. 
z) Ibid. pag. 104. (4) Ibid. pag. 134. 
(a) Ibid. pag» 95. (/) Ibid. pag. 107. 


(5) Ibid. 88. 
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It is obvious that theſe advocates for a public proſecutor muſt 
have ended with our ſecond race of kings, in the ſame manner as 
the king's commiſſioners in the provinces; becauſe there were no 
longer any counts in the provinces to hold the aſſizes, and of courſe 
there were no more of thoſe officers, whoſe principal function was 
to ſupport the authority of the counts. | 

As the uſage of combats was become more frequent under the 
third race, it did not allow of any ſuch thing as a public proſe. 
cutor. Hence Boutillier, in his Somme Ruf ale, ſpeaking of the 
officers of juſtice, takes notice only of the bailiffs, the peers, and 
ſerjeants. See the inſtitutions (n) and Beaumanoir () concerning 
the manner in which proſecutions were managed in thoſe days. 

I find in the laws (o) of James II. king of Majorca, a creation 
of the king's (p) attorney-general, with the very ſame functions 
as are exerciſed at preſent by the officers of that name amongſt 
us. It is manifeſt that this office was not inſtituted till we had 
changed the form of our judiciary proceedings. 


Crap. XXXVII. In what Manner the Inſtitutions of St. Lewis 
Fell into Oblivion. 


T was the fate of the inſtitutions, that their origin, progreſs, 

and decline, were compriſed within a very ſhort period. 

I ſhall make a few refleQtions upon this ſubject. The code we 
have now under the name of St. Lewis's inſtitutions, was never 
deſigned as a law for the whole kingdom, though ſuch a deſign is 
mentioned in the preface. This compilement is a general code, 
which determines all points relating to civil affairs, to the diſpoſal 
of property by will or otherwiſe, the dowries and advantages of 
women, and emoluments and privileges of fiefs, with the affairs 
relative to the police, Sc. Now to give a general body of civil 
laws, at a time when each city, town or village, had its cuſtoms, 
was attempting to ſubvert in one moment all the particular laws 
then in force in every part of the kingdom. To: reduce all the 
particular cuſtoms to a general one, would be a very inconſiderate 
thing, even at preſent when our princes find every where the moſt 
paſſive obedience. But if it be a rule that we ought not to 
change when the inconveniencies are equal to the advantages, much 
leſs ſhould we change when the advantages are ſmall and the incon- 
veniencies immenſe. Now if we attentively conſider the ſituation 
which the kingdom was in at that time, when every lord was 
puffed up with the notion of his ſovereignty and power, we ſhall 
find that to attempt a general alteration -of the received laws and 
cuſtoms, muſt be a thing that could never enter into the heads of 
thoſe who were then in the adminiſtration. 

What I have been ſaying, proves likewiſe that this code of in- 
ſtitutions was not confirmed in parliament by the barons and ma- 
giſtrates of the kingdom, as is mentioned in a manuſcript of the 


(m) Book 1. chap. . and book 2. Pag- 26. 


chap. 11 and 13. (p) Rui continu? noftram ſacram cu- 
n) Cap. 1. &c. 61. riam ſequi teneatur, inſtituatur gui fatia 
8 See theſe laws in the lives of the & cauſas in ieſa curia promoucat at 


ſaints of che month of June, tom, 3. proſeguature 
2 town» 
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town-houſe of Amiens, quoted by Monſ. Ducange (9). We find 
in other manuſcripts that this code was given by St. Lewis in the 
year 1270, before he ſet out for Tunis. But this fact is not truer 
than the other; for St. Lewis ſet out upon that expedition in 1269, 
as Monſ. Ducange oblerves: from whence he concludes, that this 
code might have been publiſhed in his abſence. But this, I ſay, is 
impoſſible. How can St. Lewis be imagined to have pitched upon 
the time of his abſence for tranſacting an affair which would have 
been the ſeed of troubles, and might have produced, not only 
changes, but revolutions ? An enterprize of that*kind had need, 
more than any other, of being cloſely purſued, and could not be 
the work of a feeble regency, compoſed moreover of lords, whoſe 
intereſt it was that it ould not ſucceed. Theſe were Matthew 
abbot of St. Denis, Simon of Clermont count of Nelle, and in 
caſe of death Philip biſhop of Evreux, and John count of Pon- 
thieu. We have ſeen above (7) that the count of Ponthieu op- 
poſed the execution of a new judiciary order in his lordſhip. 

Thirdly, I affirm it to be very probable, that the code now 
extant is quite a different thing from St. Lewis's inſtitutions. It 
cites the inſtitutions, therefore it is a comment upon the inſtitu. 
tions, and not the inſtitutions themſelves. Beſides, Beaumanoir, 
who frequently makes mention of St, Lewis's inſtitutions, quotes 
only ſome particular laws of that prince, and not this compile- 
ment. Defontaines (), who wrote in that prince's reign, makes 
mention of the two firit times that his inſtitutions on judicial pro- 
ceedings were put in execution, as of a thing long ſince elapſed. 
The inſtitutions of St. Lewis were prior therefore to the com- 
pilement I am now ſpeaking of, which in rigor, and adopting 
the erroneous prefaces inſerted by ſome ignorant perſons in that 
work, could not have been publiſhed before the laſt year of St. 
Lewis, or even not till after his death. 


Cr. XXXVIII. The ſame Subject continued, 


W HAT is this compilement then which goes at preſent under 

the name of St. Lewis's inſtitutions ? What is this obſcure, 
confuſed, and ambiguous code, where the French law is continually 
mixed with the Roman, where a legiſlator ſpeaks and yet we ſee 
a civilian, where we find a complete digeſt of all caſes and points 
of the civil law? To underſtand this thorbughly, we mult transfer 
ourſelves in imagination to thoſe times; 

St. Lewis, ſeeing the abuſes in the juriſprudence of his time, en- 
deavoured to give the people a diſlike to it: With this view he 
made ſeveral regulations for the court of his demeſnes, and for 
thoſe of his barons. And ſuch was his ſucceſs, that Beaumanoir (). 
who wrote a little after the death of that prince, informs us, that 
the manner of trying cauſes which had been eſtabliſhed by St. 
Lewis, obtained in a great number of the courts of the barons. 

Thus this prince attained his end, though his regulations for the 
courts of the lords were not deſigned as a general law for the 
kingdom, but as a model which every one might follow, and 


(9) Preface to the Inftituticns, (+) See above, chap. 20. 
(r) Chap. 29. (t) Chap. 61. pag 299. 
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would even find his advantage in it. He removed the bad prac- 
tice by ſhewing them a better. When it appeared that his courts, 
and thoſe of ſome lords, had choſen a form of proceeding more 
natural, more reaſonable, more conformable to morality, to reli- 
gion, to the public tranquillity, and to the ſecurity of perſon and 
property; this form was ſoon adopted, and the other rejected. 

To allure when it is raſh to conſtrain, to win by pleaſing means 
when it is improper to exert authority, ſhews the man of abilities, 
Reaſon has a natural, and even a tyrannical ſway ; it meets with 
reſiſtance, but this very reſiſtance conſtitutes its triumph; for 
after a ſhort ſtruggle it commands an entire ſubmiſſion, 

St. Lewis, in order to give a diltaſte of the French juriſpru- 
dence, cauſed the books of the Roman law to be tranſlated; by 

f which means they were made known to the lawyers of thoſe times, 
Defontaines, who is the oldeſt (2) law writer we have, made great 
uſe of thoſe Roman laws. His work is in ſome meaſare a reſult 
of the ancient French juriſprudence, of the laws or inſtitutions of 
St. -Lewis, and of the Roman law. Beaumanoir made very little 
uſe of the latter; but he reconciled the -ancient French laws to 
the regulations of St. Lewis. 

1 have a notion therefore that the law book, known by the name 
of the inſtitutions, was compiled by ſome bailiffs, with the ſame 
deſign as that of the authors of thoſe two works, and eſpecially 

of Defontaines, The title of this work mentions, that it is writ- 
ten according to the uſage of Paris, Orleans, and the court of 
Barony ; and the preamble ſays, that it treats of the uſages of the 
whole kingdom, and of Anjou, and of the court of Barony. It 
is plain, that this work was made for Paris, Orleans, and Anjou, 
as the works of Beaumanoir and Defontaines were framed for the 
counties of Clermont and Vermandois ; and as it appears from 
Beaumanoir, that divers laws of St. Lewis had been received in 
the courts of Barony, the compiler was in the right to ſay, that his 
work (+) related alſo to thoſe courts, | | 

It is manifeſt, that the perſon who compoſed this work, com- 

_ piled the cuſtoms of the country, together with the laws and inſti- 
tutions of St. Lewis. This is a very valuable work, becauſe it 
contains the ancient cuſtoms of Anjou; the inſtitutions of St. 

Lewis, as they were then in uſe; and, in ſine, the whole practice of 
the ancient French law. 

The difference between this work and thoſe of Defontaines and 
Beaumanoir, is, its ſpeaking in imperative terms as a legiſlator; 
and this might be right, fince it was a medley of written cuſtoms 
and laws. | 
There was an intrinſic defect in this compilement : it formed an 
amphibious code, in which the French and Roman laws were 
mixed, and where things were joined that were no way relative, 

but often contradictory to each other, | 
I am not ignorant, that the French courts of vaſſals or peers, 


() He ſays of himſelf, in his pro- Barony; then they are the cuſtoms of 

logue, Nus luy en prit onques mais cette all their lay courts of the kingdom, 

rte dont j ay. and of the provoſtſhips of France; 2t 

(v) Nothing fo vague as the title and length, they are the cuſtoms of the 

\ prologue. At firſt they are the cuſtoms whole kingdom, Anjou, and the court 
of Paris, Orleans, and the court of of Barony, 


the 
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the judgments without power of appealing to another tribunal, 
the manner of pronouncing ſentence by theſe words, I condemn (x), 
or, I ab/olve, had ſome conformity to the popular judgments of 
the Romans. But they made very little uſe of that ancient juriſ- 

rudence; they rather choſe that which was afterwards introduced 
by the emperor, in order to regulate, limit, correct, and extend 
the French juriſprudence. 


Cuar. XXXIX. The ſame Suljef continued. 


THE judiciary forms introduced by St. Lewis fell into diſuſe. 

This prince had not ſo much in view the thing itſelf, that is, 
the beſt manner of trying cauſes, as the beſt manner of ſupplying 
the ancient practice of trial. The principal intent was to give 
a diſreliſh of the ancient juriſprudence, and the next to form a new 
one. But when the inconveniencies of the latter appeared, ano- 
ther ſoon ſucceeded. 1 

The inſtitutions of St. Lewis did not therefore ſo much change 
the French juriſprudence, as they afforded the means of changing 
itz they opened new tribunals, or rather ways to come at them. 
And when once the public had eaſy acceſs to the ſuperior courts, 
the judgments which before conſtituted only the uſages of a par- 
ticular lordſhip, formed an univerſal digeſt. By means of the 
inſtitutions, they had obtained general deciſions, which were en- 
tirely wanting in the kingdom: when the building was finiſhed, 
they let the ſcaffold fall to the ground. 

Thus the inſtitutions produced effects which could hardly be, 
expected from a maiter-piece of legiſlation. To prepare great 
changes, ſometimes whole ages are requilite; the events ripen, 
and the revolutions follow. 

The parliament judged in the laft reſort of almoſt all the affairs 
of the kingdom. Before (5), it took cognizance only of diſputes 
between the dukes, counts, barons, biſhops, abbots, or between the 
king and his vaſſals (z), rather in the relation they had to the 
political, than to the civil order. They were ſoon obliged to ren- 
der it permanent, whereas it uſed to be held only a few times in 
a year: and, in fine, a great number were created, in order to be, 
ſutficient for the deciſion of all manner of cauſes. 

No ſooner was the parliament become a fixed body, than they 
began to compile its decrees. John de Monluc, under the reign 
of Philip the Fair, made a collection, which, at preſent, is known 
by the name of the Olim (a) regiſters. 


Cu A. XL. In what Manner the judiciary Forms were berrowed 
from the Decretals. 


BUT how comes it, ſome will ſav, that when the inſtitutions 
were laid aſide, the judicial forms of the canon law ſhould 
be preferred to thoſe of the Roman? It was becauſe they had 


(x) Inftitutions, book 2. chap. 15. x) Other cauſes were decided by the 
O) See Du Tilt on the cgurt of ordinary tribunals. 
peers.. Sce ailo Laroche Flavia, book (a) Sce the prefident Henault's ex- 
I. Chap. 3+ Budeus, and Paulus Emi- celiznt abridgment of the hiſtory of 
Lus. France in the year 1313. 
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conſtantly before their eyes the eccleſiaſtic courts, which followed 
the forms of the canon law, and they knew of no court that fol. 
lowed thoſe of the Roman law. Beſides, the limits of the ſpiri- 
tual and temporal juriſdiction were at that time very little un- 
derſtood; there were (5) people (c) who ſued indifferently, and 
cauſes that were tried indifferently, in either court. It ſeems (4) 
as if the temporal juriſdiftion reſerved no other caſes exclu- 
ſively to itſelf than the judgment of feudal matters (e), and of 
ſuch crimes committed by laymen as did not relate to religion. 
For (F) if on the account of conventions and contracts, they 
had occaſion to ſue in a. temporal court, the parties might of their 
own accord proceed before the {piritual tribunals; and as the 
latter had not a power to oblige the temporal court to execute the 
ſentence, they commanded ſubm̃iſſion by means of excommunica- 
tions. Under thoſe circumliances, when they wanted to change 
the courſe of proceedings in the temporal court, they took that 
of the ſpiritual tribunals, becauſe they knew it; but did not med- 
dle with that of the Roman law, by reaſon they were ſtrangers to 
it C for in point of practice, people know only what is really prac- 
tiſed. 


CuAr. XLI. Flux and Reflux of the ecclefraſtic and temporal 
Juriſdiction. 


T HE civil power being in the hands of an infinite number of 
lords, it was an eaſy matter for the ecclefiaflic juriſdiction to 
gain daily a E extent. But as the eecleſiaſtic courts weaken- 
ed thoſe of the lords, and contributed thereby to give 1 8 to 
the royal juriſdiction, the latter gradually checked the juriſdiction 
of the clergy The parliament, which in its form of proceedings 
had adopted whatever was good and uſeful in the ſpiritual courts, 
ſoon perceived nothing elſe but the abuſes which had crept into 
thoſe tribunals; and as the royal juriſdiction gained ground every 
day, it grew every day more capable of correCling thoſe abuſes. 
And indeed, they were intolerable : without enumerating them, I 
ſhall refer (g) the reader to Beaumanoir, to Boutillier, and to the 
_ ordinances of our kings. I ſhall mention only two, in which the 
ublic intereſt was more directly concerned. Theſe abuſes we 
3 by the decrees that reformed them; they had been 1ntro- 
duced in the times of the darkeſt ignorance, and upon the break- 
ing out of the firſt gleam of light, they vaniſhed. From the 
filence of the clergy it may be preſumed, that they forwarded 
this reformation: which, conſidering the nature of the human 
mind, deſerves commendation. Every man that died without 
bequeathing a part of his eſtate to the church, which was called 
Beaumanoir, chap. 11. p. 458. 


5 found in the ordinances of Lauriere. 
c) Widows, croiſes, &c. Beauma- 


( f) Beaumanoir, chap. 11. page 60. 


noir, chap. 11. page 58. 

(4) See the whole eleventh chapter 
of B:aumanoir. 

(e) The foiritual tribunals had even 
laid hold ef theie, under the pretext of 
the oath, as may be ſeen by the famous 
Concordat between Philip Auguſtus, the 
cl-rgy, and the barons, which is to be 


(g) See Boutillier, Somme Rurale, tit. 

what perſons are incapable of ſuing 
in a temporal court; and Beaumanoir, 
chap. 11. page 56. and the regulations 
of Philip Auguſtus upon this ſubject; 
as alſo the regulation between Philip 
Auguſtus, the clergy, and the barons. 


dying 
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dying without confeſſion, was deprived of the ſacrament, and of 
ckriftan burial, If he died inteſtate, his relations were obliged 
to prevail upon the biſhop, that he would, jointly with them, name 
proper arbiters, to determine what ſum the deceaſed ought to have 

iven, in caſe he had made a will, People could not lie together 
— firſt night of their nuptials, or even the two following nights, 
without having previouſly purchaſed leave: theſe, indeed, were the 
beſt three nights to chooſe: for as to the others, they were not 
worth much. All this was redrefſed by the parliament: we find 
in the (4) gloſſary of the French law, by Ragau, the decree 
which it publiſhed (7) againſt the biſhop of Amiens. 

I return to the beginning of my chapter. Whenever we ob- 
ſerve in any age or government, the different bodies of the 
ſtate endeavouring to increaſe their authority, and to take parti- 
cular advantages of each other, we ſhould be often miſtaken were 
we to conſider their encroachments as an evident mark of their 
corruption. Through a fatality inſeparable from human nature, 
moderation in great men is very rare: and as it is always much 
eaſier to puſh on force in the direction in which it moves, than to 
ſtop its movement, fo in the ſuperior claſs of the people it is leſs 
difficult, perhaps, to find men extremely virtuous, than extremely 
prudent. | 

The human mind feels ſuch an exquiſite pleaſure in the exerciſe 
of power; even thoſe who are lovers of virtue are ſo excet- 
ſively fond of themſelves, that there is no man fo happy, as not 
to have ſtil! reaſon to miſtruſt his honeſt intentions; and, indeed, 
our actions depend on ſo many things, that it is infinitely more 
eaſy to do good, than to do it well. 


CAT. XLII. The Revival of the Roman Law, and the Reſult 
thereof. Change in the Tribunals. 


[JP ON the diſcovery of Juſtinian's digeſt towards the year 

1137, the Roman law ſeemed to riſe out of its aſhes. Schools 
were then eſtabliſhed in Italy, where it was publicly taught; they 
had already the Juſtinian code, and the Nevellæ. I mentioned 
before, that this code had been ſo favourably received in that 
country, as to eclipſe the law of the Lombards, 

The Italian doctors brought the law of Juſtinian into France, 
where they had only (4) the Theodoſian code; becauſe Juſtinian's 
laws were not made (/) will after the ſettlement of the Barbarians 
in Gaul, This law met with ſome oppoſition : but it flood its 
ground notwithſtanding the excommunications of the popes, who 
lupported (n) their own canons. St. Lewis endeavoured to bring 
it into repute by the tranſlations of Juſtinian's works, made ac- 
cording to his orders, which are ſtill in manuſcript in our libraries; 
and I have already obſerved, that they made great uſe of them 


(b) In the word teftamentary Execu- 
tors, 

(i) The 19th of March, 1409. 

(% In Itaiy they followed Juſtinian's 
code ; hence Pope John VIII. in his 
conſtitution publiſhed after the ſynod 
of Troyes, makes mention of this 


code, not becauſe it was known in 
France, but becaule he knew it himſelf ; 
and his conſtitytion was general, 

(1) This emperor's code was pub- 
liſhed towards the year 530. 

(m) Decreta!s, book 5. tit. de privi- 
legiis capite ſuper ſpecula, 
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in compiling the Inſtitutions. Philip the Fair (2) ordered the laws 
of Juſtinian to be taught, only as written reaſon, in thoſe provinces 
of France that were governed by cuſtoms; and they were adopted 
as a law in thoſe provinces where the Roman law had been re- 
ceived. | 3 

I have already taken notice, that the manner of proceeding by 
Judicial combat required very little knowledge in the judges: diſ- 
putes were decided according to the uſage of each place, and to a 
few ſimple cuſtoms received by tradition. In Beaumanoir's time 
(o) there were two different ways of adminiſtering juſtice; in 
ſome places they tried by peers (p), in others by bailiffs: in fol- 
lowing the former way, the peers gave judgment according to 
the practice of their court; in the latter, it was the prodes homines, 
or old men, who pointed out this ſame practice to the bailiff (9). 
This whole proceeding required neither Jearning, capacity, nor 
ſtudy. But when the dark code of the inſtitutions made its appear- 
ance; when the Roman law was tranſlated, and taught in public 
| ſchools; when a certain art of procedure and jurffprudence began 
to be formed; when practitioners and civilians were ſeen to riſe; 
the pcers and the frodes homines were no longer capable of judg- 
ing: the peers began to withdraw from the lords tribunals ; and 
the lords were very little inclined to aſſemble them; eſpecially as 
the new form of trial, inſtead of being a ſolemn proceeding, agree- 
able to the nobility, and intereſting to a warlike people, was be- 
come a courſe of pleading, which they neither underſtood, nor 
cared to learn, The cuſtom of rying by peers began (7) to be 
leſs uſed ; that of trying by bailiffs to be more ſo; the bailiffs did 
not give (-) judgment themſelves, they ſummed up the evidence, 
and pronounced the judgment of the prodes homines ; but the latter 
being no longer capable of judging, the bailiffs themſelves gave 
judgment. | > 

This was effected ſo much the eaſier, as they had before their 
eyes the practice of the eccleſiaſtic courts; the canon and new 
civil law both concurred alike to aboliſh the peers, 

Thus fell the uſage hitherto conſtantly obſerved in the French 
monarchy, that judgment ſhould not be pronounced by a fingle 


(n) By a charter in the year 1312, in 
favour of the univerſity of Orleans, 

qu ted by Du Tillet 

() Cuſt ms of Beauvoiſis, chap, 1. 
of the office of bailifts. 

(p) Among the common people the 
burghers were tried by burghers, as the 
feudatory tenants were tried by one 
another, See la Thaumaſſiere, chap. 19. 

() Thus all requeſts began with 
theie W s: My lord judge, it is cufto- 
mary that in your court, &c. as appears 

from the formula quoted by Boutillier, 
Somme Rarale, bot k 4 tt. 21. - 

(r) The change was inſenſible: we 
meet with trials by peers -ven in Bou- 
tillier's time, who lived in the year 
1402, which is the date of his will: He 
gives this formula, book 1. tit. 21, Sire 
Fuge, en ma juſtice haute, mLyenne & haſſle, 
gue F'ai en tel lieu, ccur plaids, baillis, 


2 


homme feadaux & ſergent. Vet nothing but 
feodal matters were tried any longer by 
the peers. Ibid. book 1. tit. 1. page 16. 

(s) As appears by the formula of the 
letters which their lord uſed to give 
them, quoted by Boutillier, Semme Ru- 
rale, book 1. tit, 14. which is proved 
likewiſe by Beaumanoir, cuſtom of 
Beauvoifis, chapter 1, of the bailiffs; 
they only directed the proceedings. The 
bail} is obliged in the preſence of the 
prers to take down the wirds of theſe 
who plead, and to aft the parties whether 
they are willing to howe judgment given 
according to the reajons zlledped; ard if 
they jay, Yes, my lord; the bailiff cught 
te oblige the peers to give judgment. See 
alſo the Inftitutions of St. Lewis, 
book 1. cha». 105. and book 2. chap. 
15. Li Juge, fi ne doit pas faire le 
Jugement, 


perſon, 
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rſon, as may be ſeen in the Salic laws, the capitularies, and in 
the firſt (7) law-writers under the third race. The contrary 
abuſe, which obtains only in local juriſdictions, has been moderated, 
and in ſome meaſure redreſſed, by introducing in many places a 
judge's deputy, whom he conſults, and who repreſents the ancient 
rodes homines by the obligation the judge is under of taking two 
graduates, in caſes that deſerve a corporal puniſhment; and, in 
fine, it is become of no manner of effect by the extreme facility 


of appeals, 


Cray, XLIII. The ſame Subje? continued. 


THUS there was no law to prohibit the lords from holding 
their courts themſelves; none to aboliſh the functions of their 
peers; none to ordain the creation of bailiffs; none to give them 
the power of judging, All this was effected inſenſibly, and by 
the very neceflity of the thing. The knowledge of the Roman 
law, the decrees of the courts, the new digeſt of the cuſtoms, 
required a ſtudy of which tae nobility and illiterate people were 
incapable, 

The only (2) ordinance we have upon this ſubjeR, is that which 
obliged the lords to chooſe their bailiffs from among the laity. It 
is a miſtake to look upon this as a law of their creation; for it 
ſays no ſuch thing. Beides, the intention of the legiſlator is de- 
termined by the reaſons aſſigned in the ordinance: zo the end that 
the bail gi may be puniſhed (v) fer their prevarications, it is nece/= 
fary rhey be taken from the order of the laity. The immunities of 
the clergy in thoſe days are very well known. 

We muſt not imagine that the privileges which the nobility 
formerly enjoyed, and of which they are now diveſted, were taken 
from them as uſurpations: no, many ot thoſe privileges were loſt 
througWneglect, and others were given up; becauſe, as various 
changes had been introduced in the courſe of ſo many ages, they 
were inconſiitent with thoſe changes. 


Car. XLIV. Of the Proof by Witneſſes. 
T HE judges, wiv had no other rule to go by than the uſages, 


inquired very often by witnctſes into every cauſe that was 
brought before them. 
The ufage of judicial combats beginning to decline, they made 
their inqueus in writing. But a verbal proof committed to writing, 
is never more than a verbal proof; ſo that this only increaſed the 
expences of law proceedings. Regulations were then made which 
rendered moſt of thoſe- inqueſts (x) uſeleſs; public regiſters were 
eſtabliſned, which aſcertained moſt facts, as nobility, age, legiti- 
macy, and marriage, Writing is a witneſs very hard to corrupt; 
the cuſtoms were, therefore reduced to writing, All this is very 


() Beaumanoir, chap. 67. page 3363 (v) Ur ft ibi delinguant, ſuperiores ſui 
and chap. 61. page 315. and 316. The paſſint animadvertere in eojdem. 


Inſtitutions, book 2. chap. 15. (x) See in what manner age and 
+ (s) It was publiſhed in the year parentage were proved, Inſtitutions, 
1287. book 1. chap. 71 and 72. 


E e 4 reaſonable; 
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reaſonable ; it is much eaſier to go and ſee in the baptiſmal regiſter, 
whether Peter is the ſon of Faul, than to prove this fact by a 
tedious inqueſt. When there are a great number of uſages in 4 
country, it is much eaſier to write them all doun in a code, than to 
oblige individuals to prove every uſage. At length the famous 
ordinance was made, which prohibited the admitting of the proof 
by witneſſes, for a debt exceeding an hundred livres, except there 
was the beginning of a proof in writing. 4 


Cnar. XLV. Of the Cufloms of France. 


F RANCE, as we have already obſerved, was governed by 
written cuſtoms; and the particular uſages of each lordſhip 
conſtituted the ciyil law. Every lordſhip had its civil law, accord- 
ang to Beaumanoir ( y), and fo particular a law, that this author, 
who is looked upon as a luminary, and a very great luminary, 
of thoſe times, ſays, he does not believe that throughout the whole 
| — there were two lordſhips entirely governed by the ſame 
aw, N 0 I WP The 
This prodigious diverfity had a two-fold origin, With regard 
to the firſt, the reader may recolle& what has been already ſaid 
concerning it in the (4) chapter of local cuſtoms: and as to the 
ſecond, we meet with it in the different events of legal duels; it 
being natural that a continual ſeries of fortuitous caſes muſt have 
been productive of new uſages. 
Theſe cuſtoms were preſerved in the memory of old men; but 
inſenſibly laws or written cuſtoms were formed. | 
1. At the commencement (a) of the third race the kings gave 
not only particular charters, but likewiſe general ones, in the man- 
ner above explained; ſuch are the inſtitutions of Philip Auguſtos, 
and thoſe made by St. Lewis. In like manner the great yaſſals, 
in concurrence with the lords who held under them, granted cer- 
tain charters or eſtabliſhments, according to particular circum- 
ſtances, at the aſſizes of their duchies or counties: ſuch were the 
aſſize of Godfrey count of Brittany, on the diviſion of the nobles; 
the cuitoms of Normandy granted by duke Ralph; the cuſtoms of 
Champagne, given by king Theobald ; the laws of Simon count 
of Montfort, and others. This produced ſome written laws, and 
eren more general ones than thoſe they had before. | 
2. At the beginning of the third race, almoſt all the common 
people were bond- men; but there were ſeveral reaſons which 
afterwards determined the kings and lords to infranchiſe them. 
The lords by infranchifing their bond- men gave them property; 
it was neceſſary therefore to give them civil laws, in order to regu- 
— the diſpoſal cf that property. But by infranchiſing their 
bond-men, they likewiſe deprived themſelves of their proper'y ; 
there was a neceſſity therefore of regulating the rights which they 
reſerved to themſelves, as an equivalent for that property. Both 
theſe things were regulated by. the charters of in franchiſement; 
thoſe charters formed a part of our cuſtoms, and this part was 
reduced to writing. . | 


(ys) Prologue to the cuſtom of (a) See the collection of ordinances, 
Beau vaiſis. : | 323 by Lauriere. 7 0 
1629 Chap. 12. 8 | 
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3. Under the reign of St. Lewis and of the ſucceeding princes, 
ſome able practitioners, ſuch as Defontaines, Beaumanoir, and 
others, committed the cuſtoms of their bailiwics to writing. Their 
deſign was rather to give the courſe of judicial proceedings, than 
the uſages of their time in reſpe& to the diſpoſal of property. 
But the whole 1s there, and though theſe particular authors have 
no authority but what they derive from the truth and notoriety of 
the things they ſpeak of, yet there 15 no manner of doubt but the 

contributed greatly to the reſtoration of our ancient French — 
prudence. Such was in thoſe days our common law. 
We are come now to the grand epocha. Charles VII. and his 
ſucceſſors cauſed the different local cuſtoms throughout the king- 
dom to be reduced to writing, and preſcribed ſet forms to be | 
ſerved to their digeſting. Now as this 22 was made thro gh 
all the provinces, and as people came from each lordſhip to declare 
in the general aſſembly of the province the written or unwritten 
uſages of each place, endeavours were uſed to render the cuſtoms 
more general, as much as poſſible, without injuring the intereſts of 
individuals, which were carefully (5) preſerved. Thus our cuſ- 
toms were characterized in a three-fold manner; they were com- 
mitted to writing, they were made more general, and they receiyed 
the ſtamp of the royal authority. 

Many of theſe cuſtoms having been digeſted anew, ſeveral 
changes were made either in ſuppreſſing whatever was incompatible 
with the actual practice of the law, or in adding ſeveral things 
drawn from this practice. 1 

Though the common law is conſidered amongſt us as in ſome 
meaſure oppoſite to the Roman, inſomuch that theſe two laws divide 
the different territories ; it is notwithſtanding true that ſeveral regu- 
lations of the Roman Jaw entered into our cuſtoms, eſpecially when 
they made the new digeſts, at a time not very diſtant from ours, 
when this law was the principal ſtudy of thoſe who were deſigned 
for civil employments ; at a time when it was not uſual for people 
to boaſt of not knowing what it was their duty to know, and of 
knowing what they ought not to know; at a time when a quick- 
neſs of underſtanding was made more ſubſervient towards learning, 
than pretending to a profeſſion: and when a continual purſuit of 
amuſements was not even the charaRcriſtic of women. 

I ſhould have been more diffuſe at the end of this book; and, 
entering into the ſeveral details, ſhould have traced all the inſenſi- 
ble changes, which from the opening of appeals have formed 
the great Corpus of our French Juriſprudence. But this would 
have been ingrafting one large work upon another, I am like 
that antiquarian (c) who ſet out from his own country, arrived 
in'Egypt, caſt an eye on the pyramids, and returned home. 


() This was obſerved at the digeſt- See la Thaumaſhere, chap. 3. 
irg of the cuſtoms of Berry and of Paris, (ec) In the Spectator. 
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B O O K XXIX. 


of THE MANNER OF COMPOSING LAWS. 


CnAr. I. Of the Spirit of a Legiſlator. 


SAY it, and methinks I have undertaken this work with no 
J other view than to prove it; the ſpirit of a legiſlator ought to 
e that of moderation; political, like moral evil, lying always 
between two extremes. Let us produce an example. 
+ The ſet forms of juſlice are neceſſary to liberty; but the num- 
ber of them might be fo great as to be contrary to the end of 
the very laws that eſtabliſhed them; proceſſes would have no end; 
property. would be uncertain; the goods of one of the parties 
would be adjudged to the other without examining, or they would 
both be ruined by examining too much. F | 
The citizens would loſe their liberty and ſecurity ; the accuſers 
would no longer have any means to convict, nor the accuſed to 
WNT on c 


Cray. II. The ſame Subject continued. 


CE CILIUS, in Aulus Gellius (a), ſpeaking of the law of 

the Twelve Tables, which permitted the creditor. to cut the 
inſolvent debtor into pieces, juſtifies it even by its cruelty, Which (4) 
hindered people from . borrowing beyond their ability of paying. 
Shall then the cruelleſt laws be the beſt ? Shall goodueſs conſiſt ia 
exceſs, and all the relations of things be deſtroyed ? _ 


CAT. III. That the Laws which ſcem to deviate from the Views 
of the Legiſlator, are frequently agreeable to them. 


T HE law of Solon, which declared thoſe perſons infamous who 
* "eſpouſed no fide in an inſurrection, ſeemed very extraordinary 
but we ought to conſider the circumſtances in which Greece was 
at that time. It was divided into very ſmall ſtates: and there 
was reaſon to apprehend, leſt in a republic, torn by inteſtine divi- 
fions, the iobereſt part ſhould keep retired, in conſequence of 
which, things might be carried ro extremity. | 

In the feditions raiſed in thoſe petty ſtates, the bulk of the 
citizens either made or engaged in the quarrel. In our large 
monarchies, parties are formed by a few, and the people choote to 


(a) Book 22. chap. r. ever eſtabliſhed; the opinion of ſome 
(b) Cecilius ſays, that he never ſaw. civilians, that the law ot the Iwelve 
nor read of an inſtance in which this Tables meant only the diviſion of the 
puniſhment had been inflicted ; but it money arifing from the ſale of the 
is likely, that no ſuch puniſhment was debtor, ſeems very probable, | 
- = v $56 x IYC 
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live quiet. In the latter caſe it is natural to call back the ſeditions 
to the bulk of the citizens, and not theſe to the ſeditious: in the 
other it is neceſſary to oblige the ſmall number of prudent people 


to enter among the ſeditious: it is thus the fermentation of one 
liquor may be topped by a ſingle drop of another. 


Chae. IV. Of the Laws contrary to the Views of the Legiſlator. 


HERE are laws ſo little underſtood by the legiſlator, as to be 

contrary to the very end he propoſed. Thoſe who made this 
regulation among the French, that when one of the two com- 
petitors died, the beneſice ſhould devolve to the ſurvivor, had in 
view, without doubt, the extinction of quarrels: but the very re- 
verſe falls out, we ſee the clergy at variance every day, and hke 
Engliſh maſtiffs worrying one another to death. | 


CAF. V. The ſame Sulject continued. 


T HE law I am going to ſpeak of, is to be found in this oath 
preſerved by Aichines (c); I fear that 1 will never deftroy a 
town of the Amphi:iyines, and that I will not divert the courſe of 
its running waters; if any nation ſball preſame to do ſuch a thing, 
I will declare war againſt them, and will deſtroy their towns. The 
laſt article of this law, which ſeems to confirm the firſt, is really 
contrary to it. Amphictyon is willing that the Greek towns 
ſhould never be deſtroyed, and yet his law paves the way for their 
deſtruction. In order to eſtabliſh a proper law of nations amon 
the Greeks, they ought to have been accuitomed early to think ut 
a barbarous thing o deſtroy a Greek town; conſequently, they 
ought not even to ruin the deſtroyers, Amphictyon's law was 
jaſt, but it was not prudent; this appears even from the abuſe 
made of it. Did not Philip aſſume the power of demoliſhing 
towns, urder the pretence of their having infringed the Jaws of 
the Greeks ? Ampintyon might have inflicted other puniſhments; 
he might have ordained, for example, that a certain number of the 
magiſtrates of the deſtroying town, or ef the chiefs of the infringing 
army, ſhould be punithed with death; that the deſtroying nation 
ſhould ceaſe for a while to enjoy the privileges of the Greeks; 
that they ſhould pay a fine till the town was rebuilt, The law 
ought, above all things, to aim at the reparation of damages. 


CHAT. VI, That Laws which appear the ſame, have not always 
the ſame Effect. 


CE? AR made a law to (4) prohibit people from keepins 
above ſixty ſeſterces in their houſes. This law was conſidere d 
at Rome as extremely proper for reconciling the debtors to their 
creditors; becauſe by obliging the rich to lend to the poor, they 
enabled the latter to pay their debts, A law of the ſame nature 


(c) De falſa Legatione. 
(4 Dio, lib. 41. 


made 
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made in France at the time of the Syſtem, proved extremely fatal; 
becauſe it was enacted under a moſt frightful fituation. After 
depriving people of all poſſible means of laying out their money, 
they ſtripped them even of the laſt reſource of keeping it at home; 
which was the ſame as taking it from them by open violence. 
Czfar's law was intended to make the money oh 6m. the French 
miniſter's deſign was to draw all the money into one hand. The 
former gave either lands or mortgages on private people for the 
money; the latter propoſed, in lieu of money, nothing but effects 
which were of no value, and could have none by their very nature, 


becauſe the law compelled people to accept of them. 


C nr. VII. The ſame Subject continued. Neceſſity of compgſiug 


Laws in a proper Manner. 


T HE law of Oftraciſm was eſtabliſhed at Athens, at Argos (e). 
and at Syracuſe, At Syracuſe it was productive of a thouſand 
miſchiefs, becauſe it was imprudently enacted, The principal 
citizens baniſhed one another by holding the leaf of a fig-rree () 
in their hands; ſo that thoſe who had any kind of merit withdrew 
from public affairs. At Athens, where the legiſlator was ſcnſible 
of the proper extent and limits of his law, oſtraciſm proved an 
admirable regulation : they never condemaed more than one perſon 
at a time; and ſuch a number of ſuffrages were requiſite for paſſing 
this ſentence, that it was extremely difficult for them to baniſh a 
perſon whoſe abſence was not neceſſary to the ſtate, 

The power of baniſhing was exerciſed only every fifth year : 
and indeed, as the oftraciſm was deſigned againſt none but great 
perſonages who threatened the ſtate with danger, it ought not to 
| been the tranſaction of every day, 


Cuar. VIII. That Laws which appear tbe ſame, wwere not always 
made through the ſame Motive. 


N France they have received - moſt of the Roman laws on ſub- 

ſtitutions, but through quite a different motive from the Romans. 
Among the latter the inheritance was accompanied with certain (g) 
ſacrifices, which were to be performed by the inheritor, and wer 
regulated by the pontifical law ; hence it was, that they an 
it a diſhonour to die without heirs, that they made ſlaves their 
heirs, and that they deviſed ſubſtitutions. Of this we have a ver 
ſtrong proof in the vulgar ſubſtitution, which was the firſt — . 
and took place only when the heir appointed did not accept of 
the inheritance. Its view was not to perpetuate the eſtate in a 
family of the ſame name, but to find ſome body that would 
accept of it. 


F) Plutarch, life of Dionyſius. tifical law by certain ſales, from hence 


e) Ariſt, Repub. lib. 5. chap» z. much encumbered, they eluded the pon- 
2) When the inheritance was too come the wards fine ſacris bareditas. - 


of 


CHar. 
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Cuar, IX. That the Greek and Roman Laws puniſhed Snicide, but 
not through the ſame Motive. 


AM AN, ſays Plato (5), who has killed one nearly related to 
him, that is himſelf, not by an order of the magiſtrate, not to 
avoid ignominy, but through puſillanimity, ſhall be puniſhed. The 
Roman law puniſhed this a lion when it was not committed through 
uſillanimity, through wearineſs of life, through impatience in pain, 
ba from a criminal deſpair. The Roman law acquitted where the 
Greek condemned, and condemned where the other acquitted, 

Plato's law was formed upon the Lacedzmonian inſtitutions, 
where the orders of the magiſtrate were abſolute, where ſhame was 
the greateſt of miſeries, and puſillanimity the greateſt of crimes. 
The Romans had no longer thoſe refined ideas; theirs was only a 
fiſcal law. | 

During the time of the republic, there was no law at Rome 
againſt ſuicides: this action is always conſidered by their hiſtorians 
in a favourable light, and we never meet with any puniſhment 
inflicted upon thoſe who committed it. 

Under the firſt emperors, the great families of Rome were con- 
tinually deſtroyed by criminal profecutions. The cuſtom was then 
introduced of preventing judgment by a voluntary death. In this 
they found a great advantage: they had (i) an honourable inter- 
ment, and their wills were executed, becauſe there was no law 
againſt ſuicides. But when the emperors became as avaricious as 
cruel, they deprived thoſe who deſtroyed themſelves of the means 
of preſerving their eſtates, by rendering it criminal for a perſon to 
make away with himſelf through a criminal remorſe. 

What I have been ſaying of the motive of the emperors, is ſo 
true, that they conſented (4) that the eſtates of ſuicides ſhould not 
be confiſcated, when the crime for which they killed themſelves 
was not puniſhed with confiſcation. | 


CAT. X. That Laws which ſeem contrary, proceed ſometimes from 
the ſame Spirit. 


IN our time we give ſummons to people in their own houſes; 
but this was not permitted (/) among the Romans, 
A ſummons was a (n) violent action, and a kind of warrant for 
ſeizing the () body; hence it was no more allowed to ſummon a 
erſon in his own houſe, than it is now allowed to arreſt a perſon in 
his own houſe for debt. : 
Both the Roman (e) and our laws admit of this principle alike, 
that every man ought to have his own houſe for an aſylum, where 


he ſhould ſuſfer no violence. 


(hb) Book 9. of laws. (!) Leg. 18. ff. de in jus vocando. 

(i) Eorum qui de ſe flatuebant buma- 8 See the law of the 12 tables. 
bantur corpora, manebant teſtamenta, pre- n) Rapit in jus, Horace, ſatire g. 
tium feſtinandi. Tacit, Hence they could not ſummon thoſe to 

(4k) Reicript of the emperor Pius, in whom a particular reſpect was due. 
the 3d law, § 1. and 2. ff. de bovis (e) See the law 18. ff. de in jus ve- 
errum qui ante ſent. mortem ſibi conſci» cando. 
Terunt, 


Crap. 
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Cn. XI. How we are to Judge of the Difference of Laws. 


N France, the puniſhment againſt falſe witneſſes is capital; in 
England it is not, Now, to be able to judge which of theſe 
wo laws is the beſt, we muſt add, that in France the rack is uſed 
againſt criminals, but not in England; that in France the accuſed 
is not allowed to produce his witneſſes ; and that they very ſeldom 
admit of circumitantial evidence in favour of the priſoner; in 
England they allow of witneſſes on both fides. Theſe three French 
laws form a cloſe and well- connected ſyſtem; and fo do the three 
Engliſh laws. The law of England, which does not allow of the 
racking of criminals, has but very little hopes to draw from the 
accuſed a confeſſion of-his crime; for this reaſon it invites witneſſes 
from all parts, and does not venture to diſcourage them by the 
fear of a capital punihment. The French law, which has one re- 
fource more, is not afraid of intimidating the witneſſes; on the 
contrary, reaſon requires they ſhould be intimidated; it liſtens only 
to the witneſſes on one fide (y), which are thoſe produced by the 
attorney general, and the fate of the accuſed depends entirely on 
their teſtimony. But in England they admit of witneſſes on both 
fides, and the affair 15 diſcuſſed in ſome meaſure between them ; 
conſequently falſe witneſs is there leſs dangerous, the accuſed 
having a remedy againſt the falſe witneſs which he has not in 
France. Wherefore to determine which of thoſe laws are moſt 
agreeable to reaſon, we mult not conſider them fingly, but compare 
the whole together. 


Cray. XII. That Laws which appear the ſame, are ſometimes 
really different. 


PH Greek and Roman laws inflicted the ſame (4) puniſhment 
on the receiver as on the thief; the French law does the 
fame. The former acted rationally, but the latter does not. 
Among the Greeks and Romans, the thief was condemned to a 
pecumary puniſhment, which ought a'ſo to be inflicted on the 
receiver: for every man that contributes in what ſhape ſoever to a 
damage, is obliged to repair it. But as the puniſhment of theft is 
capital with us, the receiver cannot be puniſhed like the thief, 
without carrying things to excels. A receiver may act innocently 
on a thouſand occaſions : the thief is always culpable : one hinders 
the conviction of a crime, the other commits it; in one the whole 
is paſſive, the other is active; the thief nuſt ſurmount more obſta- 
cles, and his ſoul muſt be more hardened again the laws. 

The civilians have gone farther ; they look upon the receiver as 
more odious (7) than the thief; for were it not for the receiver, 
the theft, ſay they, could not be long concealed. But this again 
might be right when there was only a pecuniary puniſhment ; the 
affair in queſtion was a damage done, and the receiver was generally 


Zy the ancient French law, wit- pecuniary puniſhment againſt falſe wit- 
2 were heard on both ſides; hence neſſes. | 

we find in the Inſtitutions of St. Lewis, (f) Leg. 1. ff. de receptatoribus. 
book 3. chap, 7. that there was only a (F) Ibid, 


better 
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better able to repair it: but when the puniſhment became capital, 
they ought to have been directed by other principles, | 


Cnay. XIII. That we muſt not ſeparate Laws from the End for 
| which they were made : Of the Roman Laws on Theft, 


W HEN a thief was caught in the fact, this was called by the 
Romans an open theft; when he was not detefted till ſome 
time afterwards, it was a private theft. 

The law of the Twelve Tables ordained, that an open thief 
ſhould be whipt with rods, and condemned to ſlavery, if he had 
attained the age of puberty ; or only whipt, if he was not of ripe 
age; but as for the private thief, he was only condemned to a fine 
of double the value of what he had ſtolen. 

When the Porcian laws aboliſhed the cuſtom of whipping the 
citizens with rods, and of reducing them to ſlavery, the open thief 
was condemned to (5) a payment of four-fold, and they ſtill con- 
tinued to condemn the private thief to a payment of double. 

It ſeems very odd, that theſe laws ſhould make ſuch a difference 
ia the quality of thoſe two crimes, and in the puniſhments they 
inflicted. And indeed, whether the thief was detected either before 


or after he had carried the ſtolen goods to the place intended, this 


was a circumſtance which did not alter the nature of the crime. 
I do not at al! queſtion but the whole theory of the Roman laws in 
relation to theft was borrowed from the Lacedzmonian inſtitutions. 
Lycurgus, with a view of rendering the citizens dextrous and 
cunning, ordained that children ſhould be practiſed in thieving. 
and that thoſe who were caught iu the fact ſhould be ſeverely 
whipt : this occafioned among e Greeks, and afterwards among 
the Romans, a great difference between an open and a private 
theft (7). 

. the Romans a ſlave who had been guilty of ſtealing was 
thrown from the Tarpeian rock. Here the Lacedzmonian inſtitu- 
tutions were out of the queſtion; the laws of Lycurgus in relation 
to theft were not made for ſlaves; to deviate from them in this 
reſpe& was in reality conforming to them. 

At Rome, when a perſon of unripe age happened to be caught in 
the fact, the prætor ordered him to be whipt with rods according to 
his pleaſure, as was practiſed at Sparta. All this had a more diftant 
origin, The Lacedznonians had derived theſe uſages from the 
Cretans; and Plato (2), wio wants to prove that the Cretan inſti- 
tutions were deſigned for war, cites the following, namely, the 
habit cr power of bearing pain in private combats, and in puniſh- 
ments inflicted tor open thefts, 

As the civil laws depend on the political inſtitutions, becauſe 
they are made for the ſame ſociety; whenever there is a deſign of 
adopting the civil law of another nation, it would be proper to 
examine before-hand whether they have both the ſame inſtitutions, 
and the 1.me political law. 


(s) See what Favorinus ſays in Aulus the Digeſt, title de Furtis; and the In- 
Gellius, bock 20. chap. 1. ſtitutes, book 4. tit. 1. & 1, 2, and 3. 

(t) Compare what Plutarch ſ:ys in (u) Of laws, book 1. 
tl.e lize of Lycurgus with the laws of 


Thas 
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Thus when the Cretan laws on theft were adopted by the Lace. 
dzmonians, as their conſtitution and government were adopted at 
the ſame time, theſe laws were equally reaſonable in both nations. 
But when they were carried from Lacedzmonia to Rome, as they 
did not find there the ſame conſtitution, they were always thought 


* ftrange, and had no manner of connexion with the other civil laws 
of the Romans. 


Cn * XIV. That we mit not ſeparate the Laws from the 
3 Circumſtances in which they were made. 


I was decreed by a law at Athens, that when the city was be. 

1 fieged, all the ufeleſs people ſhould be put to death (. This 
was an abominable political law, in conſequence of an abominable 
law of nations. Among the Greeks the inhabitants of a town 
taken loſt their civil liberty, and were ſold as ſlaves. The taking 
of a town implied its intire deſtruction ; which is the ſource not only 
of thoſe obſtinate defences, and of thoſe unnatural actions, but like- 
wiſe of thoſe ſhocking laws which they ſometimes enacted. 

The Roman laws (x) ordained that phy ſicians ſhould be puniſhed 
for negle& or unſkilfulneſs. In thoſe caſes, if the phyſician was a 
perſon of any fortune or rank, he was only condemned to depor- 
tation 3 but if he was of a low condition, he was put to death, By 
our inſticutions it is otherwiſe. The Roman laws were not made 
under the ſame circumſtances as ours: at Rome every ignorant 
pretender intermeddled with phyſic; but amongſt us, phyſicians 
are obliged to $0 through a regular courſe of ſtudy, and to take 
their degrees; for which reaſon they are ſuppoſed to underſtand 
their profe ſlion. 


Cn ar. XV. That ſometimes it is proper the Law ſhould amend 
ufelfe 

HE law of the Twelve Tables (y) allowed people to kill a 

night-thief as well as a day-thief, if upon being purſued he 
attempted to make a defence: but it required that the perſon who 
killed the thief (z), ſhould cry ou: and call his fellow citizenss 
this is indeed whac thoſe laws, which permit people to do juſtice to 
themſelves, ought always to require. It is the cry of innocence, 
which in the very moment of the action calls in witneſſes and 
appeals to judges. The pcople ought to take cognizance of the 
action, and at the very —— of its being done; an inſtant when 
every thing ſpeaks, even the air, the countenance, the paſſions, the 
filence of the agent; and when every word either condemns or 
- abſolves. A law which may become ſo contrary to the ſecurity 
and liberty of the citizens, ought to be executed in their pre- 


(v Inutilis ætas occidatur. Syrian (Y)) See the 4th law, ff. ad legs 
in Hermog. | quil. 

3 The Cornelian law de Sicariis, (=) Ibidem, ſee the decree of Taſ- 
Inſtitut. lib. 4. tit, 3. de lege Aquilia, fillon added to the law of the Bavarians, 
& 7. | de prpularib. legib. 4, 4. 


9 CHAT. 
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Cray. XVI. Things to be obſerved in the compoſing of Laws. ' 


T HEY who have a genius ſufficient to enable them to give 
laws to their own, or to another nation, ought to be particularly 
attentive to the manner of forming them. 

The ſtile ought to be conciſe. The laws of the Twelve Tables 
are a model of conciſeneſs; the very children (a) uſed to learn 
them by heart. Juſtinian's Nowellz were ſo very diffuſe, that they 
were obliged to abridge them (5). 

The ſtile ſhould alſo be plain and ſimple; a direct expreſſion 
being better underſtood than an indirect one. There is no majeſt 
at all in the laws of the lower empire; princes are made to — 
like rhetoricians. When the ſtile of laws is tumid, they are looked 
upon only as a work of parade and oſtentation. 

It is an eſſential article that the words of the laws ſhould excite 
in every body the ſame ideas. Cardinal Richlieu (c) agreed, that 
a miniſter might be accuſed before the king ; but he would have 
the accuſer puniſhed, if the facts he proved were not matters of 
moment. This was enough to hinder people from telling any truth 
whatſoever againſt the miniſter; becauſe a matter of moment is 
entirely relative, and what may be of moment to one is not ſo to 
another, 

The law of Honorius puniſhed with death any perſon that pur- 
chaſed a freed-man as a flave, or that (4) gave him moleſtation. 
He ſhould not have made uſe of ſo vague an expreſſion; the mo- 
leſtation given to a man, depends entirely on the degree of his 
ſenſibility. : | 

When the law would fix a ſet rate upon things, it ſhould avoid 
as much as poſſible the eſtimating it in money. The value of 
money changes from a thouſand cauſes, and the ſame denomination 
continues without the ſame thing. Every one knows the ſtory of 
that impudent (e) fellow at Rome, who uſed to give thoſe he met 
a box on the ear, and afterwards tendered them the five-and-twenty 
pence of the law of the Twelve Tables. 

When the law has once fizzed the idea of things, it ſhould never 
return to vague expreſſions. The ordinance of Lewis XIV. (/ 
concerning criminal matters, after an exact enumeration of the cauſe 
in which the king is immediately concerned, adds theſe words: and 
thoſe which in all times have been ſubjett to the determination of 
the king's judges; this renders the thing again arbitrary, after it 
had been fixed. | 

Charles VII. (g) ſays, he has been informed that the parties 
appeal three, four; and fix months after judgment, contrary to the 
cuſtom of the kingdom in the country governed by cuſtom : he 
therefore erdains, that they ſhall appeal forthwith, unleſs there 


(a) Ut carmen neceſſarium, Cicero de father Sirmond's works, p. 737. 


legib. 2. 1 (e) Aulus Gellius, book 20. chap. 1. 
(5) It is the work of Irnerius. ( f) We find in the verbal proceſs of 
(c) Political Teſtament. this ordinance the motives that deter- 


(a) Aut gualibet manumiſſione donatum mined him. | | 
ietare woluerit, Appendix to the (g) In his ordinance of Montel-les- 
Theedoſian code in the firſt volume of Tours, in the year 1453» 


F | happens 
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happens to be ſome fraud or deceit in the attorney (5), or unleſs 
there — 5 or evident cauſe to ſue 775 appeal. The end of 
this law deſtroys the beginning; and it deſtroys it ſo effectually, 
that they uſed afterwards to appeal during the ſpace of thirty 
W... 
F The law of the Lombards (4) does not allow a woman that has 
taken a religious habit, though ſhe has made no vow, to marry ; 
becauſe, ſays this law, F a ſpouſe who has been contracted to a 
% only by a ring, cannot without guilt be married to another 
for a much ftronger reaſon the ſpouſe of God or of the blaſed virgin. 
. *,- Nowl ſay, that in laws the arguments ſhould be drawn 
"from one reality to another, and not from reality to figure, or from 
figure to reality. 1 
A law enated by Conſtantine (1), ordains, that the ſingle teſti. 
mony of a biſhop ſhould be ſufficient, without liſtening to any other 
"witneſſes. This prince took a very ſhort method; he judged of 
affairs by perſons, and of perſons by dignities. 
The laws ought not to be ſubtle; they are deſigned for people 
of common underſtanding, not as an art of logic, but as the plain 
"reaſon of a father of a family. | 
When there is no neceflity for exceptions and limitations in a 
law, it is much better to omit them: details of that kind throw 
people into new details. 
No alteration ſnould be made in a law without ſyflicient reaſon, 
Juſtinian ordained, that a huſband might be repudiated, and yet 
the wife not loſe her portion, if for the ſpace of (x) two years he 
had been incapable of conſummating the marriage. He altered 
his law afterwards, and allowed the (2) poor wretch three years. 
But in a caſe of that nature, two years are as good as three, and 
three-are not worth more than two. | 
When a legiſlator condeſcends to give the reaſon of his law, it 
- ought to be worthy of its majeſty. A Roman (o) law decrees, 
that a blind man is incapable to plead, becauſe he cannot ſee the 
{ ornaments of the magiſtracy. So bad a reaſon muſt have been 
1 on purpoſe, when ſuch a number of good reaſons were at 


Paul the civilian (p) ſays, that a child grows perfect in the 
- ſeventh month, and that the proportion of Pythagoras's numbers 
ſeems to prove it. It is very extraordinary that they ſhould judge 
of thoſe things by the proportion of Pythagoras's numbers, 
Some French lawyers have aſſerted, that when the king made 
an acquiſition of a new country, the churches became ſubject to the 
_  *Regale, becauſe the king's crown is round. I ſhall not examine 
here into the king's rights, or whether in this caſe the reaſon 
of the civil or -ecclefjaiuc law ought to ſubmit to that of the law 
of politics: I ſhall only ſay, that thoſe auguſt rights ought to 


(b) They might punith the attorney, (1) In father Sirmondus's appendix 
without there being any neceſſity of to the Theodoſian code, tom. 1. 
diſturbing the public order. | (m) Leg. 1. Cod. de Repudiis, 
(iy The ordinance of the year 1667 () See the Authentic Sed bodie, in 
has made ſome regulations upon this the code de Repudiis. .._ | 
head. (oe) Leg. 1. ff. de poflulando. _ 
(k) Book 2. tit. 37. (5) In his Sentences, bock 4. tit. % 


be 
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Known, as the real rights of a dignity, founded on the figure of 
that dignity's ſign ? ak Aa Bf LPR: eee 
Davila (4). ſays, that Charles IX. was declared of age in the 
parliament of Roan at fourteen years commenced, becauſe the laws 
require every moment of the time to be reckoned, in caſes relating 
to the reſtitution and adminiſtration of an orphan's eſtate : whereas 
it conſiders the year commenced as a year complete, when the caſe 
is concerning the acquifition of honours. I am very far from cen- 
ſuring a regulation which has been hitherto attended with no in- 
conveniency ;. I ſhall only take notice that the reaſon alledged (7) 
is not the true one; it is falie, that the government of a nation is 
only an honour. | | h 

In point of preſumption, that of the law is far preferable to that 
of the man. The French law (). conſiders every act of a merchaht 
during the ten days preceding his bankruptcy as fraudulent : this 
is the preſumption of the law. The Roman law inflicted puniſh- 
ments on the huſband who kept his wife after ſhe had been guilty 
of adultery, unleſs he was induced to do it through fear of the 
event of a law- ſuit, or through contempt of his.own ſhame ; this is 
the preſumption of the man. The judge mult have preſumed the 
motives of the huſband's conduct, and muſt have determined a 
very obſcure and ambiguous point: when the law preſumes, it gives 
a fixed rule to the judge. 

Plato's, law (7), as I have obſerved already, required that a 
puniſhment ſhould be inflited on the perſon who killed himſelf 
not with a deſign of avoiding ſhame; but through puſillanimity. 
This law was ſo far defective, that in the only caſe in which it was 
impoſſible to draw from the criminal an acknowledgment of the 
motive upon which he had acted, it required the judge to determine 
concerning theſe motives. | | 
As uſeleſs. laws debilitate ſuch as are neceſſary, ſo thoſe that may 
be eaſily eluded, weaken the legiſlation. Every law ought to have 
its effect, and no one ſhould be ſuffered to deviate from it by a a2 

particular exception. 

The Falcidian law ordained among the Romans, that the heir 
ſhould always have the fourth part of the inheritance :, another 
law (2) ſuffered the teſtator to prohibit the heir from retaining this 
fourth part. This is making a jeſt of the laws. The Falcidian 
law became uſeleſs: for if the teftator had a mind to favour his 
heir, the latter had no need of the Falcidian law; and if he did not 
intend to favour him, he forbad him to make uſe of it. 

Care ſhould be taken that the laws be worded in ſuch a manner, 
as not to be contrary to the very nature of things. In the proſcrip- 

tion of the prince of Orange, Philip II. pronnſes to any man that 
will kill the prince, to give him, or his heirs; five-and-twenty thou- 
ſand crowns, together with the title of nobility ; and this upon the 


word of a king, and as a ſeryant of God. To promiſe nobility for 


(2) Della guerra civile di Francia, November, 1702. | 
2g. 96. . f (t) Book 9. of laws. 
* The Chancellor de I Hopital, (2) It is the Authentic, ſed cum 


; teſtator. 
(s) It was made in the month of 


ibi 


F f 2 ſuch 


— 


135 Tar SPIRIT or LAWS. Boot XXIX. 


ſuch an action! to ordain ſuch an action in the quality of a ſervant 
of God ! This is equally ſubverſive of the ideas of honour, morality, 
and religion. | 
There very ſeldom happens to be a neceſſity of prohibiting a 
thing which is not bad, under pretence of ſome imaginary per- 
feftion. | 
There ought to be a certain ſimplicity and candor in the laws: 
made to puniſh the iniquity of men, they themſelves ſhould be clad 
with the robes of innocence. We find in the law of the (Y)) Viſi- 
goths that ridiculous requeſt, by which the Jews were obliged to 
eat every thing dreſſed with pork, provided they did not eat the 
rk itſelf. This was a very great cruelty ; they were obliged to 
ubmit to a law, contrary to their own; and they were allowed to 
retain nothing more of their own, than what might ſerve as a mark 


to diſtinguiſh them. 


CAT. XVII. 4 bad Method of giving Laws. 


T HE Roman emperors manifeſted their will like our princes, 
by decrees and edits ; but they permitted, which our princes 
do not, both the judges and private people to interrogate them by 
letters in their ſeveral differences; and their anſwers were called 
reſcripts. The decretals of the popes are reſcripts, ſtrictly ſpeaking. 
It is plain, that this is a bad method of legiſlation. 'Thoſe who thus 
apply for laws are improper guides to the legiſlator ; the facts are 
Fr. wrong ſtated, Julius Capitolinus (x) ſays, that Trajan 
often refuſed to give this kind of reſcripts, leſt a ſingle deciſion, 
and frequently a particular favour, ſhould be extended to all caſes. 
Macrinus (5) reſolved to aboliſh all thoſe reſcripts ; he could not 
bear that the anſwers of Commodus, Caracalla, and all thoſe other 
ignorant princes, ſhould be conſidered as laws. J uſtinian thought 
"otherwiſe, and he filled his compilement with them. 

I would adviſe thoſe who read the Roman laws, to diſtinguiſh 
carefully between this ſort of hypotheſes, and the Senatus-conſulta, 
the Plebiſcita, the general conſtitutions of the emperors, and all the 
laws founded on the nature of things, on the frailty of women, the 
weakneſs of minors, and the public utility, 


cnar. XVIII. Of the Ideas of Unifermity. 


T HERE are certain ideas of uniformity, which ſometimes ftrike 

great geniuſes (for they even affected Charlemain) but in- 
- fallibly make an impreſſion on little ſouls. They diſcover therein 
a kind of perfection, becauſe it is impoſſible for them not to ſee it; 
the ſame weights, the ſame meaſures in trade, the ſame laws in the 
ſtate, the ſame religion in all its parts. But is this always right, 
and without exception? Is the evil of changing conſtantly leſs than 
that of ſuffering ? And does not a greatneſs of genius conſiſt rather 
in diſtinguiſhing between thoſe caſes in which uniformity is requiſite, 


(v) Book 12. tit. 2. F 16. 
x) See Julius Capitolinus in Macrins. 
. (5) Ibid, 
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and thoſe in which there is a neceſlity for differences ? In China the 
Chineſe are governed by the Chineſe ceremonial, and the Tartars 


by theirs: And yet there is no nation in the world that aims fo, 


much at tranquillity. If the people obſerve the laws, what ſignifies 
it whether theſe laws are the ſame ? 8 


CHAT. XIX. Of Legiſlators. 


AR ISTOTLE wanted to indulge ſometimes his jealouſy againſt 


Plato, and ſometimes his paſſion for Alexander, Plato was 
incenſed againſt the tyranny of the people of Athens. Machiavel 
was full of his idol, the duke of Valentinois. Sir Thomas More, 
who ſpoke rather of what he had read, than of what he thought, 
wanted (z) to govern all ſtates with the ſimplicity of a Greek city, 
Harrington was full of the idea of his favourite republic of England, 
whilſt a croud of writers ſaw nothing but confuſion where monarchy 
is aboliſhed. The laws always meet the paſſions and prejudices of 
the legiſlator; ſometimes they paſs through, and imbibe only a 
tincture; ſometimes they ſtop, and are incorporated with them. 


(z) In his Utopia. 
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THEORY OF THE FEUDAL LAWS AMONG THE 
FRANKS, IN THE RELATION THEY BEAR TO 
THE ESTABLISHMENT OF THE MONARCHY. 


* 


— 
CAT. I. Of feudal Laws, 


SHOULD think my work imperfeR, were I to paſs over in 
I filence an event which never again, perhaps, will happen; were 
1 not to ſpeak of thoſe laws which ſuddenly appeared over all 
Europe, without being connected with any of the former inſtitu- 
tions; of thoſe laws which have done infinite good and infinite 
miſchief; which have ſuffered rights to remain when the demeſne 
has been ceded ; which by veſting ſeveral with different kinds of 
ſeignory over the ſame things or perſons, have diminiſhed the 
weight of the whole ſeignory; which have eſtabliſhed different limits 
in empires of too great an extent; which have been productive 
of rule with a bias to anarchy, and of anarchy with a tendency to 
order and harmony. 
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This would require a particular work to itſelf; but conſidering 

the. nature of the preſent” undertaking; the reader will here meet 
rather with a general ſurvey, than with a complete treatiſe of 
thoſe laws. | | | 

The feudal laws form a very beautiful proſpect. A venerable 
old (a) oak raiſes its lofty head to the, ſkies; the eye ſees from 
afar its ſpreading leaves: upon drawing nearer, it perceives the 
trunk, but does not diſcern the root; the ground mult be dug up 
to diſcover it. | 


Cray. II. 07 the Source of feudal Lowe: 


77 WA | | 
T HE conquerors of the Roman empire came from Germany, 
= Though few ancient authors have deſcribed their manners, 
yet we have two of very great weight. Cæſar making war againſt 
the Germans, deſcribes the manners (5) of that nation; and upon 
theſe he regulated (c) ſome of his enterpriſes. A few pages of 
Cæſar upon this ſubjeR are equal to whole volumes, | 
Tacitus has written an entire work on the manners of the Ger. 
mans. This work is ſhort, but it comes from the pen of Tacitus, 
who was always conciſe, becauſe he ſaw every thing at one 
lance. 
. Theſe two authors agree ſo perfectly with the codes ſtill extant 
of the laws of the Barbarians, that reading Cæſar and Tacitus, 
we imagine we are peruſing theſe codes, and peruſing theſe codes, 
we fancy we are reading Cæſar and Tacitus. 
But if in this reſearch into the feadal laws, I:;ſhould find myſelf 
entangled and loſt in a dark labyrinth, I fancy I have the clue in 
my hand, and that I ſhall be able to find my way through. 


Cu. III. The Origin of Vaſſalage. 


ES AR (4) ſays, „That the Germans neglected agriculture; 

te that the greateſt part of them lived upon milk, cheeſe, and 
* fleſh; that no one had lands or boundaries of his own; that the 
* cy" and magiſtrates of each nation allotted what portion of 
land they pleaſed to individuals, and obliged them the year 
following to remove to ſame other part.” Tacitus ſays (e), 
That each prince had a multitude of men, who were attached to 
his ſervice; and followed him wherever he went.“ This author 
gives them a name in his language relative to their ſtate, which is 
chat of companions (F). They had a ſtrong emulation to obtain 
the prince's eſteem; and the princes had the ſame emulation to 
-diſtinguiſh themſelves in the bravery and number of their com- 
panions. Their dignity and power,“ continues Tacitus, „con- 
« fiſts in being conſtantly ſurrounded with a multitude of young 


(#) — — Quantum wertice ad oras © 


Po 


LEthereas, taniim radice ad Tartara tendit, V1rGi1L. 
(3) Book 6. 
(c) For inftance, his retreat from tur. De Morib. German. 

Germany. Ibid, (e) De Morib. German. 
(4) Book 6th of the Gallic wars. (J) Comites, 

Tacitus adds, nulli domus aut ager, aut 


| 


"bs aligua cura; prout ad quem wenere aluns 
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« and choſen people: this they reckon their ornament in peace, 
« this their defence and ſupport in war. Their name becomes 
« famous at home, and among neighbouring nations, When they 
« excel all others in the number and coutage'sdf their companions : 
« they receive preſents and embaſſies from all parts. Reputation 
« frequently decides the fate of war. In battle it is infamy in the 
« prince to be ſurpaſſed in — it is infamy in the companions 
« not to follow the brave example of their prince; it is an eternal 
« diſgrace to ſurvive him. To defend him is their moſt ſacted 
« engagement. If a city be at peace, the princes go to thoſe who 
« are at war; and it is thus they retain a great number of friends. 
« To theſe they give the war horſe and the terrible javelin. Their 
« pay conſiſts in coarſe but plentiful repaſts. The prince ſupports 
« his liberality merely by war and plunder. You might eafier 
« perſuade them to attack an enemy, and to expoſe thetnfelves to 
« the dangers of war, than to cultivate the land, or to' attend to 
« the cares of huſbandry; they refuſe to acquire by ſweat what 
« they can purchaſe with blood.” N 
Thus, among the Germans, there were vaſſals, but no fiefs; they 
had no fiefs, becauſe the princes had no lands to give; or rather 
their fiefs conſiſted in horſes trained for war, in arms, and feaſting. 
There were vaſſals, becauſe there were truſty men, who being bound 
by their word engaged to follow N to the field, and did 
very near the ſame ſervice as was afterwards perfortned for the 
fiefs. N 


Cray, IV. The ſame Subject continued. 


CE SAR (g) ſays, that “ when any of the princes declared tb 
« the aſſembly that he intended to ſet out upon an expedition, 
« and aſked them to follow him; thoſe who approved the leader, 
« and tne enterprize, ſtood up and offered their aſſiſtance. Upon 
« which they were commended by the multitude. But if they did 
not fulfil their engagements, they loſt the public eſteem, and 
© were looked upon as deſerters and traitors,” | 
What Cæſar ſays in this place, and what we have extracted in 
the preceding chapter from Tacitus, is the ſubſtance of the hiſtory 
of our princes of the firſt race, | 2 Tat 
We mult not therefore be ſurprized, that our kings ſhould have 
new armies to raiſe upon every expedition, new troops to en- 
courage, new people to engage; that to acquire much they were 
obliged to incur great expences; that they ſhould be conſtant 
gainers by the diviſion of lands and ſpoils, and yet give theſe lands 
and ſpoils inceſſantly away ; that their demeſne ſhould continually 
increaſe and diminiſh ; that a father upon ſettling a kingdom (5) 
on one of his children, ſhould always give him a treaſure with it; 
that the king's treaſure ſhould be conſidered as neceſſary to the 
monarchy; and that one king (i) could not give part of it to 


( 2) De Bello Gallico, lib. 6. tell him, that he ſhould not give the cities 
(5) See the life of Dagobert. of his father's kingdom to his daughter, 
(i) See Gregory of Tours, book 6. on nor his treaſures, nor his bondmen, nor 
the marriage of the daughter of Chil- horſes, nor horſemen, nor teams of oxeny | 
perics Childebert ſends ambaſſadors to &c. | n 
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foreigners, even in portion with his daughter, without the conſent 
of the other kings. The monarchy moved by ſprings, which they 
were continually obliged to wind up. 


* 


Cuar. V. Of the Congueſts of the F ranks. 


| JT is not true, that the Franks, upon entering Gaul, took 5 


poſſeſſion of the whole country to turn it into fiefs. Some have 
been of this opinion, becauſe they ſaw the greateſt part of the 
country, towards the end of the ſecond race, converted into kefs, 
rear - fiefs, or other dependencies ; but ſuch a diſpoſition was owing 
to particular cauſes, which we ſhall explain hereafter. 

e conſequence which ſundry writers would infer from thence, 
that the Barbarians made a general regulation for eſtabliſhing in 
all parts the ſtate, of villainage, is as falſe as the principle from 
which it is derived. If, at a time when the fiefs were precarious, 
all the lands of the kingdom had been fiefs or dependencies of hefs, 
and all the men in the vaſſals or bondmen, ſubordinate to 
vaſſals; as the perſon that has property is ever poſſeſſed of power, 
the king who continually diſpoſed of the fiefs, that is, of che only 
property then exiſting, would have been as arbitrary a monarch 
of the Grand Seignior; which is abſolutely contradictory to all 

ory. 


Caray, VI. Of the Goths, Burgundians, and Franks. 


e AUL was invaded by German nations. The Viſigoths took 

poſſeſſion of the province of Narbonne, and of almoſt all the 
ſouth ; the Burgundians ſetiled in the eaſt; and the Franks ſubdued 
very near all the reſt. : 

No doubt but theſe Barbarians retained in their reſpective con- 
queſts the manners, inclinations, and uſages of their own country; 
For no nation can change in an inſtant their manner of thinking and 
acting. Theſe. people in Germany neglected agriculture, It 


ſeems by Cæſar and Tacitus, that they applied themſelves greatly 


to a paſtoral life: hence the regulations of the codes of Barbarian 


laws are almoſt all relating to their flocks. Roricon, who wrote a 
hiſtory among the Franks, was a ſhepherd. | 


CRAP. VII. Different Ways of dividing the Land. 


f AFTER the Goths and Burgundians had under various pre- 


tences penetrated into-the heart of the empire, the Romans, in 


order to put a ſtop to their devaſtations, were obliged to provide 
for their ſubſiſtence. At firſt they allowed them (4) corn; but 
afſterwards choſe to give them lands. The emperors, or the 


Roman (J) magiſtrates: in their name, made particular conventions 


j with them concerning the diviſion of lands, as we find in the 


* 


(4) The Romans obliged themſelves parvnt, terraſgue cum Gallicis ſenatoribus 
fo this by treaties, diviſerunt, Matius's Chronicle in the 
(1). Burgundiones partem Gallig occu- year 456, 


6 Chronicles 
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chronicles and in the codes of the Viſigoths (n) and Burgun- 
dians (2). | 

5 he Pranks did not follow the ſame plan. In the Salic and 
Ripuarian laws we find not the leaſt veſtige of any ſuch diviſion of, 
lands: they had conquered the country, and ſo took what they 
leaſed, making no regulations but amongſt themſelves. 

Let us therefore diſtinguiſh between the conduct of the Bur- 
gundians and Viſigoths in Gaul, of thoſe ſame Viſigoths in Spain, 
of the (o) auxiliary troops under Auguſtulus and Odoacer in Italy, 
and that of the Franks in Gaul, as alſo of the Vandals (p) in 
Africa, The former entered into conventions with the ancient 
inhabitants, and in conſequence thereof made a diviſion of lands 
between them; the latter did no ſuch thing. 


CAT. VIII. The ſame Subject continued. 


W HAT has induced ſome to think that the Roman lands were 
entirely uſurped by the Barbarians, is their finding in the laws 
of the Viſigoths and the Burgundians, that theſe two nations had 
two thirds of the lands: but this they took only in certain quarters 
or diſtricts aſſigned them. | 

Gundebald (2) ſays, in the law of the Burgundians, that his 
people at their eſtabliſhment had two-thirds of the lands allowed 
them; and the ſecond ſupplement (r) to this law takes notice, that 
only a moiety would be allowed to thoſe who ſhould hereafter come 
to live in that country. Therefore all the lands had not been 
divided in the beginning between the Romans and the Burgun- 
dians, 

In thoſe two regulations we meet with the ſame expreſſions in 
the text; conſequently they explain one another; and as the latter 
cannot mean an univerſal diviſion of lands, neither can this ſigni- 
fication be given to the former. 

The Franks acted with the ſame moderation as the Burgundians ; 
they did not ſtrip the Romans wherever they extended their con- 
queſts. What would they have done with ſo much land? They 
took what ſuited them, and left the remainder. | 


CAT. IX. 4 juft Application of the Law of the Burgundians and 
of that of the Viſigoths in relation to the Diviſion of Lands. 


II is to be conſidered that thoſe diviſions of land were not 
made with a tyrannical ſpirit; but with a view of relieving the 


reciprocal wants of two nations that were to inhabit the ſame 
country. 


(n) Book x. tit. 1. F 8, 9, & 16. (2) Licet es tempore quo populns neſter 
. (n) Chap, 54. 1 & 2. This diviſion mancipiorum tertiam duas terrarum 
was ſtill ſubſiſting in the time of Lewis partes accepit, &c. Law of the Bur- 
the Debonnaire, as appears by his capi- gundians, tit. 54. Y I» 
tulary of the year $29, which has been (r) Ut non amplits a Burgundionibus 
inſerted in the law of the Burgundians, qui infra wenerunt requiratur quam ad 
tit. 79. 8 1. præſent neceſſitas fuerit, medietas terre, 
(e) See Procopius war of the Got bs. art. 11. 
p See Procopius war of the Jandali. 
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The law of the Burgundians ordains that a K ſnall be 
h 


received in an hoſpitable manner by a Roman. is is agreeable 
to the manners of the Germans, who, according to Tacitus (3), 
were the moll hoſpitable people in the world, | 

By the law of the n it is ordained, that the Burgun- 
dians ſhall have two-thirds of the lands, and one-third of the bond- 
men. In this it conſidered the genius of two nations, and conformed 
to the manner in which hey procured their ſubſiſtence. As the 
Burgundians dealt chiefly in cattle, they wanted a great deal of 
land and few bondmen; and the Romans from their application to 
agriculture had need of leſs land and of a greater number of bond- 
men. The woods were equally divided, becauſe their wants in this 
reſpe& were the ſame. ' 

We firid in the code (2) of the Burgundians, that each Barbarian 
was placed near a Roman. The diviſion therefore was not general; 
but the Romans who gave the diviſion, were equal in number to 
the Burgundians who received it. The Roman was injured the 
leaſt pofflble. The Burgundians as a martial people, fond of 
hunting and of a paſtoral life, did not refuſe to accept of the fallow 
ated; while the Romans kept ſuch lands as were propereſt fox 
Culture: the Burgundian's flock fattened the Roman's field. 


CA. X. Of Servitudes. 


T HE Jaw of the Burgundians (z) takes notice, that when thoſe 
people ſettled in Gaul, they were allowed two-thirds of the 
land, and one-third of the bondmen. The ftate of villainage was 
therefore (v) eſtabliſhed in that part of Gaul before it was invaded 
by the Burgundians. 

The law of the Burgundians in points relating to the two nations 
makes a formal (x) diſtinction in both, between the nobles, the 
free-born, and the bondmen. Servitude was not therefore a thing 
particular to the Romans; nor liberty and nobility particular to 
the Barbarians. 

This very ſame law ſays (5), that if a Burgundian freedman 
had not given a particular ſum to his maſter, nor received a third 
fhare of a Roman, he was always ſuppoſed to belong to his maſter's 
family. The Roman proprietor was therefore free, ſince he did 
not belong to another perſon's family; he was free, becauſe his 
third portion was a mark of liberty. 

We need only open the Salic and Ripuarian laws, to be ſatisfied 


that the Romans were no more in a ſtate of ſervitude among the 


Franks, than among the other conquerors of Gaul. 

'The count de Boulainvilliers is miſtaken in the capital point of 
his ſyſtem : he has not proved that the Franks made a general 
regulation to reduce the Romans into a kind of ſervitude. 


(% De Morib. German. (x) Si dentem optimati Burgandioni vl 
t) And in that of the Viſigoths. Romano nobili excuſſerit. tit. 26. 1. & 


(2) Tit. 54. i mediocribus perfonis ingenuis tam Bur- 
(* This is confirmed. by the whole gundionibas —2— Ibid, & 2. 
title of the code de Agricolts & Cenfitii, ()] Tit. 57. | 
& Colonis. 5 A 
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As this author's work is penned without art, and as he ſpeales 
with the ſimplicity, — 2 and candor of that ancient nobility 
from whence; he deſcends, every one- is capable of jud ing of the 
fine things he ſays, and of the errors into Which he is fallen. 
I ſhall not therefore undertake to criticiſe him; I. ſhall only ob- 
ſerye, that he had more wit than ſenſe, more ſenſe than know 
ledge; though his knowledge was not contemptible, for he was 
well acquainted with the moſt valuable part of our hiſtory aud 
laws: cur : air, 

The count de Boulainvilliers, and the abbé du Bos, have förmed 
two diſtgrent ſyſtems, one of which ſeems to be a conſpiracy againſt 
the-commons, and the other againſt the nobility. When ths Sun 
gave leave to Phaeton to drive Nis chariot, he ſaid to him, If you 
« aſcend - too high, you will burn the heavenly manſions ; if you 
« deſcend too low, you will reduce the earth to aſhes: Do not drive 
« to the right, you will meet there with the conſtellation of the 
Serpent; avoid going too much to the left, you will there fall in 
« with that of the Altar: keep in the middle (z).“ 2 


— 


Cnar. XI. The ſame Subject continued,” 


WH AT firſt gave riſe to the notion of a general regulation | 


made at the time of the conqueſt, is our meeting with a pro- 
digious number of ſervitudes in France towards — of 
the third race; and as the continual progreſſion of theſe ſervitudes 
was not attended to, people imagined in an age of obſcurity a 
general law which was never framed. ſs 


. 


Towards the commencement of the firſt race, we meet with an 
infinite number of freemen, both among the Franks and the Ro- 
mans; but the number of bond men increaſed to that degree, that 
at the beginning of the third. race all the huſbandmen and almoſt 
all the inhabitants (a) of towns were become bondmen: and 
whereas at the firſt period there was very near the ſame adminiſ- 
tration in the cities as among the Romans, namely, a corporation, 
a ſenate, and courts of judicature ; at the other we hardly meet 
with any thing but a lord and his bondmen. is nt 

When the Franks, Burgundians, and Goths, made tlieir ſeveral 
invaſions, they ſeized upon gold, filver, moveables, clothes, men, 
women, boys, and whatever the army could carry; the whole 
was brought to one place, and divided amongſt the army (6). 
Hiſtory ſhews, that after the firſt ſettlement, that is, after the firſt 
devaltations, they entered into an agreement with the inhabitants, 


(>) Nec preme, nec ſummum molire per æthera currum; 
Altius egreſſas, cœlaſtia tecta cremabis; 
In feriùs terras: medio tutiſſimus ibis. 
Neu te dexterior tortum declinet ad anguem, 


Neve finiſterior preſſam rota ducat ad aram ; 
Inter utrumque tene. Ov1vp, Metam. lib. ii. 


(a) While Gaul was under the do- men. | | | 
minion of. the Romans, they formed (5) See Gregory of Tours, bodle ii. 
particular bodies; theſe were generally chap, 27. Aimoin, book i, chap. 12. 


freedmen, or the deſcendants of freed- 
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and left them all their political and civil rights. This was the 
law of nations in thoſe days; they plundered every thing in time 
of war, and granted every thing in time of peace, Were it not 
ſo, how ſhonld we find both in the Salic and Burgundian laws fuch 
a number of regulations abſolutely contrary to a general ſervitude 
of the people ? | 

But though the conqueſt was not immediately productive of ſer. 
- vitude, it aroſe nevertheleſs from the ſame law of nations (c) which 

ſubſiſted after the conqueſt. Oppoſition, revolts, and the takin 
of towns, were followed by the — of the inhabitants. . 
not to mention the wars which the conquering nations made againſt 
one another, as there was this particularity among the Franks, that 
the different partitions of the monarchy gave riſe continually to 
civil wars between brothers or nephews, in which this law of 
nations was conſtantly practiſed, ſervitudes of courſe became more 
general in France than in other countries: and this 1s, I believe, 
one of the cauſes of the difference between our French laws and 
thoſe of Italy and Spain, in reſpect to the right of ſeignories. 

The conqueſt was ſoon over; and the law of nations then in 
force was productive of ſome ſervile dependencies. The cuſtom 
of the ſame law of nations, which obtained for many ages, gave a 
prodigious extent to thoſe fervitudes. 

Theodoric imagining that the people of Auvergne were net 
faithful to him, thus addreſſed the Franks of his diviſion : Follow 
me, and I will carry you into a country where you ſhall have gold, 
filver, captives, clothes, and flocks in abundance; and you ſhall remove 
all the people into your own country. £7 2s 

After the concluſion of the peace (4) between Gontram and 
Chilperic, the troops employed in the ſiege of Bourges having had 
orders to return, carried ſuch a conſiderable booty away with them, 
. that they hardly left either men or cattle in the country, 

Theodoric, king of Italy, whoſe ſpirit and policy it was ever 
to diſtinguiſh himſelf from the other barbarian kings, upon ſendin 
an army into Gaul, wrote thus to the general (e): „It is my will 
vis that the Roman laws be followed, and that you reſtore the fugi- 
« tive ſlaves to their right owners, The defender of liberty ought not 
« to encourage ſervants to deſert their maſters. Let other kings 
« delight in the plunder and devaſtation of the towns which they 
« have ſubdued ; we are defirous to conquer in ſuch a manner, 
« that our ſubjects ſhall lament their having fallen too late under 
4 our government.“ It is evident, that his intention was to caſt 
an odium on the kings of the Franks and the Burgundians, and 
that he alluded in the above paſſage to their particular law of 

Yet this law of nations continued in force under the ſecond 
race. King Pepin's army, having penetrated into Aquitaine, 
returned to France loaded with an immenſe booty, and with a 
vaſt number of bondmen, as we are informed by the annals of 
Metz (J). 


(e) See the lives of the Saints in the (J) In the year 763. Innumerabili- 
next pages bus ſpoliis & captivis totus ille exercitus 
(4 ibid, book vi. chap. 32 ditatus, in Fravciam reverſus eft. 
le) Letter 43 · lib, iii. in Caſſiod. | 


Here 
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Here might I quote numberleſs ( 8) authorities: and as the 
public compaſſion was raiſed at the fight of thoſe miſeries; as ſe- 
yeral holy prelates beholding the captives in chains, employed the 
treaſure belonging to the church, and ſold even the ſacred utenſils, 
to ranſom as many as they could; and as ſeveral holy monks 
exerted themſelves on that occaſion, it is in the (5) lives of the 
ſaints that we meet with the beſt eclairciſſements on this ſubje&. 
And, although it may be objected to the authors of thoſe lives, 
that they have been ſometimes a little too credulous in reſpe& to 
things which God has certainly performed, if they were in the 
order of his providence ; yet we draw conſiderable lights from 
thence, with regard to the manners and uſages of thoſe times, 

When we caſt an eye upon the monuments of our hiſtory and 
laws, the whole ſeems to be an immenſe expanſe (i), or a bound- 
leſs ocean: all thoſe frigid, dry, crude writings muſt be devoured, 
in the ſame manner as Saturn is fabled to have devoured the 
ſtones. 

A vaſt quantity of land which had been in the hands of free. 
men (HY, was changed into mortmain, when the country was ſtrip- 
ped of its free inhabitants; thoſe who had a great multitude of bond- 
men either took large territories by force, or had them yielded by 
agreement, and built villages, as may be ſeen in different charters. 
On the other band, the freemen who cultivated the arts, found 
themſelves reduced to exerciſe thoſe arts in a ſtate of ſervitude : 
thus the ſervitudes reſtored to the arts and to agriculture whatever 
they had loſt. 

It was a cuſtomary thing with the 2 of lands, to give 
them to the churches, in order to hold them themſelves by a quit- 
rent, thinking to e by their ſervitude of the ſanctity of the 
churches. 


CAT. XII. That the Lands belonging to the Diviſion of the Bar- 


barians paid no Taxes. 


| A PEOPLE remarkable for their ſimplicity and poverty, a 
free and martial people, who lived without any other induſtry 
than that of tending their flocks, and who had nothing bur ruſh 
cottages to attach them to their (/) lands; ſuch a people, I ſay, 
muſt have followed their chiefs for the ſake of booty, and not to 
pay or to raiſe taxes. The art of tax-gathering is generally in- 
vented too late, and when men begin to enjoy the felicity of 
other arts. | 
The tranſient (n) tax of a pitcher of wine for every acre, 
which was one of the exactions of Chilperic and Fredegonda, 


(g) See the annals of Fuld, in the (h) See the lives of S. Epiphanius, 
ear 739, Paulus Diaconus, de geſtis S. Eptadius, S, Cæſarius, S. Fidolus, 
gobardorum, lib. iii. c. 30. & S. Porcian, S. Treverius, S. Euſichius, 
lib. 14. e. 1. and the lives of the ſaints and of 8. Leger, the miracles of 8. 
in the next quotation. Julian, &c. | 


» (i) —— Deerant queque littora pont. Ovp. line 1. 

(k) Even the huſbandmen them- ſame title. | 
ſelves were not all ſlaves: ſee the 1$th (/) See Gregory of Tours, book ii. 
and 23d law in the code de Agricolis, & (m) Ibid, beck 5. 
Cenſitjis, & Coloni, and the 29th of the 


related 
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only to the Romans. And indeed it was not the Franks 


chat tore the rolls of thoſe taxes, but the elergy who in thoſe days 
were all Romans. The burthen of this tax lay chiefly on the in- 
— (z) of the towns; now. theſe were almoſt all inhabited 


y:Romans. 


after e 4 


ing under the reign of that 


of Tours (o) relates, that a certain judge was obliged, 
death of Chilperic, to take refuge in a church, for hay. 
prince ordered taxes to be levied on 


ſeveral Franks, who in the reign of Childebert were ingenui, or 
freeborn : Malios de Francis, qui tempore Childeberti regis ingenui 


ant, publico tributo ſubegit. 
—— paid no taxes. 


Therefore the Franks who were 


There is not a grammarian, but would be aſhamed to ſee how 
the Abbe du Bos (p) has interpreted this paſſage. He obſerves, 


that in thoſe days the freedmen were alſo called ingenui. 


Upon 


this ſuppoſition he renders the Latin word ingenui,; by freed from 
faxes; a phraſe, which we indeed may uſe, as freed from cares, freed 
From puniſhments ; but in the Latin tongue, ſuch expreſſions as 
ingenui a tributis, libertini a tributis, manumiſſi tributorum, would be 


quite monſtrous. 


- 4 Parthenius, ſays Gregory of Tours (2), had like to have been 
t to death by the Franks for ſubjecting them to taxes. The 
[Abbe du Bos, „ N hard preſſed by this paſlage (7), very 


.coolly ſuppoſes the 
281 dut 


ing in queſtion: it was, he ſays, an extraor- 


Wl find in the law of the Viſigoths (3), that when a Barbarian 
had ſeized upon the eſtate of a Roman, the judge obliged him to 
fell it, to the end that this "eſtate might continue to be tribu- 
tary; confequently the Barbarians paid no taxes (?). ' 
The Abbe du Bos (2), who, to ſupport his ſyſtem, would fain 
have the Viſigoths ſubje& to taxes (v), quits the literal and ſpi- 


ritual 


ſenſe of the law, and pretends upon no other indeed than 


an imaginary foundation, that between the eſtabliſhment of the 
Goths and this law there had been an augmentation of taxes which 
related only to the Romans. But none but Father Harduin are 
allowed thus to exerciſe an arbitrary power over fats. - s 


g - 


This learned author (x): bas rummaged Juſtinian's code ( y), 
in ſearch of laws, to prove that among the Romans the military 
bene fices were ſubject to taxes. From whence he would infer that 
the ſame held good with regard to fiefs or benefices among the 


(n) Que conditio univerſis urbibus per 
 Go/liam conſtitutis ſummopere eſt adbibita. 
Life of S. Aridius, 

(e) Book vii. 

(p) Eſtabliſhment of the French 
- monarchy, tom. iii. chap. 14. pag. 515. 
\** (9) Bock iii. c. 136. 

a (0) Tom. ili. p- 514. 

(s) Fadices atque præpoſiti tertias Ro- 
manorum, ab illis qui occupatas tenent, 
auferant, & | Romanis ſud exactione fine 
aligud dilatione reſtituant, ut nibil fiſco 
debeat deperire, lib. x. tit. 1. cap. 14. 
([t) The Vandals paid none in Africa. 


Procopius, war of the Vandals, lib. 2. 


and 2. Hiſtoria Miſcella, lib. 16. p. 
106. Obſerve that the conquerors of 
Africa were a mixture of Vandals, 
Alans, and Franks, Hiſtoria Miſcella, 
lib. 14. p. 94 

(v) Eſtabliſhment of the Franks in 
Gaul, tom. iii. chap. 14. pag. 510. 

(v) He lays a ſtreſs upon another 
law of the Viſigoths, book x. tit. 1. 
art. 11, which proves nothing at all; 
it ſays only, that he who has received 
of a lord a piece of land on condition 
of a rent or . ought to pay it. 


(x) Book iii. p. 511. 
{y) Lege iii. tit. 74. lib. zi. 


Franks. 
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Franks. But the opinion that our kefs derive their origin from that 
inſtitution of the Romans, is at preſent exploded ; it obtained oaly 
at a time when the Roman hiſtory, but not ours, was well under- 
ſtood, and our ancient records lay buried in obſcurity and duſt. 

But the Abbe is in the r to quote Caſſiodorus, and to make 
uſe of what was tranſacting in Italy and in the part of Gaul ſubject 
to Theodoric, in order to acquaint us with the practice eſtabliſhed 
among the Franks; theſe are things which muſt not be gon- 
founded. 1 propoſe ſhewing, ſome time or other, in a particular 
work, that 12 plan of the monarchy of the Oſtrogoths was en- 
tirely different from that of any other government founded in 
thoſe days by the other Barbarian nations; and ſo far are we en- 
titled to affirm that a practice obtained among the Franks, becauſe 
it was eſtabliſhed * the Oſtrogoths, that on the contrary we 

have juſt reaſon to think that a cultom of the Oſtrogoths was not 
in force among the Franks. 

The hardelt taſk for perſons of extenſive erudition, is to de- 
duce their arguments from paſſages not foreign to the ſubjeR, 
and to find, if we may be allowed to expreſs ourſelves in aſtrono- 
mical terms, the true place of the ſun. 

The ſame author makes a wrong uſe of the capitylaries, as 
well as of the hiſtorians and laws of the barbarous nations. When 
he wants the Franks to pay taxes, he applies to freemen what can 
be underſtood only of (z) bondmen ; when he ſpeaks of their 
military ſervice, he applies to (4) bondmen what can never relate 
but to freemen. 


Caar. XIII. Of Taxes paid by the Romans and Gauls, in the 
Monarchy of the Franks. 


1 MIGHT" here examine whether, after the Gauls and Romans 
1 were conquered, they continued to pay the taxes to which they 
were ſubject under the emperors. But, for the ſake of brevity, 

I ſhall be ſatisfied with obſerving, that if they paid them in the 
beginning, they were ſoon after exempted, . that thoſe taxes 

were changed into a military ſervice. For I confeſs I cannot 

conceive how the Franks ſhould have been at firſt ſuch great 
friends, and afterwards ſnch ſudden and violent enemies, to 
taxes. 

A capitulary (5) of Lewis the Debonnaire explains extremely 
well the ſituation of the freemen in the monarchy of the Franks. 
Some troops (c) of Goths or Iberians, flying from the oppreſſion 
of the Moors, were received into Lewis's dominions. The agree- 
ment made with them was, that like other freemen, they ſhould 
follow their count to the army; and that upon a march they 
| ſhould mount guard (4) and patrole under the command alſo of 
their count; and that they ſhould furaiſh horſes and carriages for 


(z)" Eftabliſiment of the French the Bald, in the year 844. art. 1. & 2. 
' monarchy, tom. iii. chap. 14. page $13: (c) Pro Hiſpanis in. partibus Aguita- 
Where he quotes the 2$ch article of the nia, Septimaniæ, & Provincia conjiſtenti- 
edict of Piſtes. See farther on. bus, Ibid, 

(a) Ibid. tom. iii. chap. 4. page 298. (4) Excubias & explarationes , quas 
15 In the year 815, chap. 1. which Wafas dicunt. Id. 
is agreeable to the capitulary of Charles 
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ggage to the king*s (e) commiſſaries, and to the ambaſſadors in 
their way to and from court; and that they ſhould not be com- 
pelled to pay any further acknowledgment, but ſhould be treated 
as the other freemen. | | 

It cannot be ſaid that theſe were new uſages introduced towards 
the commencement of the ſecond race. This muſt be referred at 
leaſt to the middle or to the end of the firſt. A capitulary of the 
year (J) 864 ſays, in expreſs terms, that it was the ancient cuf. 
tom for freemen to perform military ſervice, and to furniſh like- 
"wiſe the horſes and carriages above-mentioned ; duties particular 
to themſelves, and from which thoſe who poſſeſſed the fiefs were 
exempt, as we ſhall prove hereafter. 

This is not all; there was a regulation (g) which hardly per- 
mitted the impoſing of taxes on thoſe freemen. He who had 
four manors (5) was always obliged to march againſt the enemy: 
he who had but three, was joined with a freeman that had only 
one; the latter bore the fourth part of the other's charges, and 


ſtaid at home. In like manner, they joined two freemen who had 
each two manors; he who went to the army had half his charges 


borne by him who ſtaid at home. | 

Again, we have an infinite number of charters, in which the 
privileges of fiefs are granted to lands or diſtricts poſſeſſed by 
freemen, and of which I ſhall make farther mention hereafter (i). 


Theſe lands are exempted from all the duties or ſervices, which 


were required of them by the counts, and by the reſt of the 
king's officers: and as all theſe ſervices are particularly enume- 
rated, without making any mention of taxes, it is manifeſt that no 


taxes were impoſed upon them. 


It was very natural that che Roman art of tax- gathering ſhould 
fall of itſelf in the monarchy of the Franks: it was a moſt com- 


plicate art, far above the conception, and wide from the plan, of 


thoſe ſimple people. Were the Tartars to over-run Europe, we 
ſhould find it very difficult to make them comprehend what is 
meant by our financiers. | 

The (4) anonymous author of the Life of Lewis the Debonnaire, 


___ of the counts and other officers of the nation of the 


ranks, whom Charlemain eſtabliſhed in Aquitania, ſays, that he 
entruſted them with the care of defending the frontiers, as alſo 
with the military power and the direction of the demeſnes belong- 
ing to the crowr. This ſhews the ſtate of the royal revenues un- 
der the ſecond race. The prince had kept his demeſnes in his 
own hands, and employed his bondmen-in improving them, But 
the indiftions, the capitations, and other impoſts raiſed at the 
time of the emperors on the perſons or goods of freemen, had 


(e) They were not obliged to fur- in the year 864. art. 27. h 
niſh any to the count. Capitulary of ( AQuatuor manſes. I fancy that 


Charles the Bald, art. 5. 
( F) Ut Pagenſes Franci, qui caballos 
„ cum ſuis comitibus in hoſtem per- 
gant» The counts are forbid to deprive 
them of their horſes, ut heſtem facere, 
& debitos — ſecundum - 
uam conſuetudinem exſolvere „Edi 
a pp Baluzius, p. 72 
(2) Capitulary of Charlemain, in 
the year 812. chap. 1. Edict of Piſtes 


what they called Manſus was a parti- 
cular portion of land belonging to a 
farm where there were bondmen; wit- 
neſs the capitulary of the year 853, 


apud Sylvacum, tit. xiv. againſt thoſe 


who drove the bondmen from their 
Manſus. 
(i) See below, ch. xx. of this book, 
(k) In Ducheſne, tome li. p · 287. 


been 
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been changed into an obligation of defending the frontiers, and 
marching 2 the enemy. 209 

In the ſame hiſtory (/), we find that Lewis the Debonnaire 
having been to wait upon his father in Germany, this prince aſked 
him, why he, who was a crowned head, came to be {6 poor: to 
which Lewis made anſwer, that he was only a nominal king, and 
that the great lords were poſſeſſed of almoſt all his demeſnes; 
that Charlemain, being apprehenſive teſt this young prince ſhould 
forfeit their affection, if he attempted himſelf to reſume what he 
had inconfiderately granted, appointed commiſſaries to reſtore 
things to their former ſituation. 

The biſhops writing () to Lewis, brother to Charles the Bald, 
uſe theſe words: Take care of your lands, that you may not be 
obliged to travel continually by the houſes of the clergy, and to tire 
their bondmen with carriages. Manage your affairs continue they, 
in ſuch a manner, that you may have enough to live upon, and to re- 
tive embaſſies. It is evident, that the kings“ revenues (a) in thoſe 
days conſiſted of their demeſnes. 


Cray, XIV. Of what they called Cenſus. 


FTER the Barbarians had quitted their own country, they 
were deſirous of reducing their uſages into writing; but as 
they found a difficulty in writing German words with Roman let- 
ters, they publiſhed theſe laws in Latin. 
la the confuſion and rapidity of the conqueſt, moſt things chang- 
ed their nature; in order however to expreſs them, they were 
obliged to make uſe of ſuch old Latin words, as were moſt analo- 
gous to the new uſages. Thus whatever was likely to revive (o) 
the idea of the ancient cenſus of the Romans, they called by the 
name of cenſus tributum; and when things had no relation at all 
to the Roman cenſus, they expreſſed, as well as they could, the 
German words by Roman letters: thus they formed the word 
fredum, on which I ſhall have occaſion to deſcant in the following 
chapters. . 
The words cenſus and tributum „ been employed in an 
arbitrary manner, this has thrown ſome obſcurity on the igca - 
tion in which theſe words were uſed under our princes of the firſt 
and ſecond race. And modern (p) authors who have adopted 
particular ſyſtems, having found theſe words in the writings of 
thoſe days, imagined that what was then called cenſus, was exactly 
the —_— of the Romans; and from thence they inferred this 
conſequence, that our kings of the two firſt races had put them« 
ſelves in the place of the Roman emperors, and made no change 


(/) Ducheſne, tome 2» p · 80. | 

(n) See the cap.tulary of the year 
858. art. 14. | | 

(n) They levied alſo ſome duties on 
rivers, where there happened to be a 
bridge or a paſſage, 

(% The cenſus was ſo generical a 
word, that they made uſe of it to ex- 
preſs the tolls of rivers, when there was 


A bridge or ferry to paſs, See the third lowe 


capitulary, in the year 803. edition of 
Balugius, pag. 395- art. 1+ and the gth 
in the year 319. pag. 616. They gave 
likewiſe this name to the carriages fur · 
niſhed by the freemen to the king, or 
to his commiſſaries, as appears by the 
capitulary of Charles the Bald, in the 
year $65, art. 8. 

(p) The Abbt du Bos, and his fol» 

78. ö 
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in (2) their adminiſtration. Beſides, as puvealer daties raiſed 
under the ſecond race were by change and by certain (r) reſtric. 
tions converted into others, they. inferred from thence that theſe 
duties were the . cenſus of the Romans; and as, fince the modern 
regulations, they found that the crown demeſnes were abſolutely 
unalenable, they pretended that thoſe duties which repreſented 
the Roman cenſus, and did not form a part of the demeſnes, were 
mere uſurpation. I omit the other conſequences. | 

To apply the ideas of the preſent time to diſtant ages, is a 
ſource of error. To thoſe people who want to modernize all the 
ancient ages, I ſhall ſay what the Epyptian prieſts ſaid to Solon, 
O Athenians, you are mere children | 


Char. xv. That what they called Cenſus aua raiſed only on the 
Bondmen, and not on the Freemen, 


T HE king, the clergy, and the lords raifed regular taxes, each 
on the bondmen of their reſpective demeſnes. I prove it 
with reſpe& to the king, by the capitulary 4e Villis; with regard 
to the clergy, by the codes of the (/) laws of the Barbarians ; and 
with relation to the lords, by the regulations (r) which Charle- 
main made concerning this ſubject. 

' Theſe taxes were called cenſus; they were economical and not 
fiſcal duties, mere private ſervices and not public obligations. 

I affirm, that what they called cenſus at that time, was a tax 
faiſed upon the bondmen. This I prove by a formulary of Mar- 
culfus, containing a permiſſion from the king to enter into holy 
orders, provided the perſons be (2) free-born, and not enrolled in 
the regiſter of the cenſus. I prove it alſo by a commiftion from 
'Charlemain to a count (v), whom he had ſent into Saxony; which 
contains the infranchiſement-of the Saxons for having embraced 
Chriſtianity, and is properly a charter of freedom (x). This 
prince reſtores them to their former (y) civil liborty, and exempts 
them from paying the cenſus. It was therefore the ſame thing 
to be a-bondman as to pay the cenſus, to be free as not to pay it. 

By a kind of letters patent (z) of the ſame prince in favour of 
the Spaniards, who had been received into the monarchy, the 
counts are forbid to demand any cenſus of them, or to deprive 
them of their lands. That ſtrangers upon their coming to France 
were treated as bondmen, is a thing known; and Charlemain 


* (g) Ste the weakneſs of the argu- (7) Book 5th of the Capitularies, 
ments produced by the Abbe du Bos, chap. 303. 

in the eſtabliſhment of the French mo- (u) Si ille de capite ſuo bene ingenuut 
narchy, tom. iii. book 6. chap. 14. fit, it in Puletico publico cenſiru non eff, 
eſpecially in the inference he draws lib. 1. formul. 19. 

from a paſfage of Gregory of Tours, (e) In the year 789. edition of the 
concerning a diſpute between his church Capitularies by Baluzius, vol. i. pag. 
and king Charibert. 250. 

( ] For inſtance, by infranchiſee (x) Et ur iſta ingenvitatis pogina firms 
ments. | diſgue confiſtat. Void. 

-() Law of the Alemans; chap. 22. 9 Priſtinægut libertati donatos, & 
the law of the Bavarians, tit. 1» omni nobis debitg cenſu ſolutes Ibid. 
chap. 14. where the regulations are to (=) Preceptum pro Hiſpanis, in the 
be found which the clergy made con- year $12. edition of Baluzius, tom. i» 

cerning their order. page 500. 


being 
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being deſirous they ſhould be conſidered as freemen, fince he 
would have them be proprietors of their lands, forbad the demands 
ing any cenſus of them. 

A capitulary of Charles the Bald (2), given in favour f thoſe 
very Spaniards, orders them to be treated hke the other Franks, 
and forbids the requiring any cenſus of them : conſequently this 
cenſus was not paid by freemen. 

The thirtieth article of the edi& of Piſtes reforms the abuſe, 
by which ſeveral of the huſbandmen belonging to the king or to 
the church ſold the lands dependent on their manors to ecclefiaſtics 
or to people of their condition, reſerving only a ſmall cottage 
to themſelves, by which means they ayoided paying the cenſus; 
and it ordains, that things ſhould be reſtored to their primitive 
ſituation: the cenſus was therefore a tax peculiar to bondmen. 

From thence alſo it follows, that there was no general cenſus 
in the monarchy; and this is clear from a great number of paſſages. 
For what could be the meaning of this (5) capitulary, 15 ordain 
that the royal cenſus ſhould be levied in all places, where formerly it 
was (c) lawfully levied ? What could be the meaning of that in 
which (4) Charlemain orders his commiſſaries in the provinces to 
make an exact enquiry into all the cenſus's that belonged in for- 
mer times (e) to ho ing's demeſne? And of that ( 4 by which 
he diſpoſes of the cenſus's paid by thoſe (g) of whom they are de- 
manded ? What can that other capitulary (5) mean, in which we 
read, F any perſon (i) has acquired a tributary land, ow which we 
were accuſtomed to levy the cenſas And that other, in fine (4) 
in which Charles the Bald (/) makes mention of the lands, whoſe 
cenſus had from time immemorial belonged to the king. 

Obſerve, that there are ſome paſſages which ſeem at firſt ſight to 
be contrary to what I have ſaid, and yet confirm it. We have 
already ſeen that the freemen in the monarchy were obliged only 
to furniſh particular carriages ; the capitulary juſt now cited gives 
to this () the name of cenſus, and oppoſes it to the cenſus paid 
by the bondmen. | 

Beſides, the edit (2) of Piſtes takes notice of thoſe freemen 
who are obliged to pay the royal cehſus for their (o) head and for 
their cottages, and who had ſold themſelves during the 


(a) In the year 844. edition of Ba- () Book iv. of the Capitularies, 
luzius, tom. — 1 and . pag. 17. art. 1 and inſerted in the law of the 

(5) Third capitulary of the year 805, Lombards. | | 
art. 20 and 23. inſerted in collec- (i) Si quis terram tributariom, unde 
tion of Anzegiſe, book iii. art. 15. cenſus ad partem neflram exire | 
This is agreeable to that of Charles the ſu/ceperit. Book iv. of the C - 
Bald, in the year 8 54. apud Attiniacum, ries, art. 37. | = 
art. 6, (+) In the year 80g. art. 9. 
1100 Underungue legitime exigebatur. (1) Unde cenſus ad partem 
id 


regis em v 
. ; .  anfiquitut. Capitulary of the year 80g» 
4059 —— year 812. art. 10 and - art. 2 on 2 
ition of Baluzius, tom. i. pag. 398. ( s ve guos FN 
(e) Undecu —— ad partem ci homines ad regiam poteſturtm crſolvyyy 
regis venire » Capitulary of the debent, TER 
year $12. art. 10 & 11. (n) In the year 864. art. 34. edition 
(F) In the year $13. art. 6. edition of Balvzius, p. 192. 
aluzius, dom. i. Pag- 508. (o) De illis francis bominibus gui cent. 
C) De illis unde cenſa exigunts Ca- ſum regium: de ſue capite & de ſuis recellis 
Pit lary of the year 813. art» 6, debeant. Ibid. 
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The king orders them to be ranſomed. This is 9 becauſe thoſe 
who were manumitted by the king's letters, did not, generally 
ſpeaking, acquire a full and perfect () liberty, but hey paid 
cenſum in capite ; and theſe are the people here meant. 

We muſt therefore explode the idea of a general and univerſal 
cenſus, in imitation of that of the Romans, from which cenſus the 
8 of the lords are alſo ſuppoſed to have been derived by 
a urpation. What was called cena in the French monarchy, 
independently of the abuſe made of that word, was a particular tax 
impoſed on the bondmen by their maſters. ab 
I beg the reader to excuſe the trouble I muſt give him with ſuch 
a number of citations. I ſhould be more conciſe, did I not meet 
with the Abbe du Bos's book on the eſtabliſhment of the French 
monarchy in Gaul, continually in my way. Nothing is a greater 
obſtacle to our progreſs in knowledge, than a bad performance of 
a celebrated author; becauſe, before we inſtru, we muſt begin 
with undeceiving. 


Cray, XVI. Of the feudal Lords or Yaſſals. 


J] HAVE taken notice of thoſe volunteers among the Germans, 

who followed their princes in their ſeveral expeditions. The 
ſame. uſage continued after the conqueſt, Tacitus mentions them 
by the name of companions (r); the Salic law by that of men 
who have vowed fealty (s) to the king; the formularies of (:) 
Marculfus by that of the king's Antruſtios (u), the earlieſt French 
hiſtorians by that of Leuaes (v), faithful loyal; and thole of 
later date by that of vaſſals (x) and lords. 

In the Salic and Ripuarian laws we meet with an infinite number 
of regulations in regard to the Franks, and only with a few for the 
Antruſtios. The regulations ncerning the Antruſtios are different 
from thoſe which were made for the other Franks; they are full 
of what relates to the ſettling of the property of the Franks, but 
mention not a word concerning that of the Antruſtios. This is 

becauſe the property of the latter was regulated rather by the 
political than by the civil law, and was the ſhare that fell to an 
army, and not the patrimony of a family. 


The s reſerved for the feudal lords were called fiſcal () 
$, efices, honours, and fiefs, by different authors, and in 
different times. | | 


; (e) Book 1. formul. 18. 
() From the word trew, which 
ſignifies faithful, among the Germans. 


* 00 The 28th article of the ſame edict 
explains this extremely wellz it even 


makes a diſtinction between a Roman 


we likewiſe ſee there that the cenſus x) Vaſſalli, ſenioret. 


freedman and a Frank freedman: And (9 Leudes, fideler. 


Was not general: it deſerves to be 
| 80 As appears by the capitulary of 


. (y) Fiſcalia. See the 14th formu- 
lary of Marculfus, book i. It is men- 
tioned in the life of 8. Maur, dedit 


arlemain in the year 813, which we fſcum unum : and in the annals of Metz, 


(7 Cn 


.- (*) Ni ſunt in truſte regis, tit. 44 
t · 4. n 


in the year 747, dedit illi comitatus & 


cor plurimos. The goods deſigned for 
r ſupport of the royal family were 
called 


regalia. 


There 
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There is no doubt but the fiefs at firſt were at will (z). We 
find in Gregory of Tours (a), that Sunegiſilus and Gallomanus 
were deprived of all they held of the exchequer, and no more was 


left them than their real property. When Gontram raiſed his 


nephew Childebert to the throne, he had a private conference with 
him, in which he named (6) the perſons who ought to be honoured 
with, and thoſe who ought to be deprived of, the fiefs. - In a for- 
mulary (c) of Marculfus, the king gives in exchange not only the 
benefices held by his exchequer, but likewiſe thoſe which had 
been held by another. The law of the Lombards oppoſes (4) the 
benefices to property. In this our hiſtorians, the formularies, the 
codes of the different barbarous nations, and all the monuments of 
thoſe days, are unanimous. Tn fine, the writers of the book of 
fiefs (e) inform us, that at firſt the lords could take them back 
when they pleaſed, that afterwards they granted them for the ſpace 
of a year (J), and that at length they gave them for life. ; 


CAT. XVII. Of be military Service of Freemen. 


WO ſorts of people were bound to military ſervice; the great 
T and leſſer vaſſals, who were obliged in conſequence of their 
fief; and the freemen, whether Franks, Romans, or Gauls, who 
_— under the count, and were commanded by him and his 
officers. 

The name of freemen was given to thoſe, who on the one hand 
had no benefices or fiefs, and on the other were not ſubje& to the 


baſe ſervices of villainage ; the lands they poſſeſſed were what they 


called allodial eftates. Yb 
The counts (g) aſſembled the freemen, and led them againſt the 
enemy; they had officers under them who were called (5) vicars; 
and as all the freemen were divided into hundreds, which conſtituted 
what they called a borough, the counts had alſo officers under them, 
who were denominated centenarii, and led the freemen (i) of the 
borough „or their hundreds, to the field. AS 1 

This diviſion into hundreds is poſterior to the eſtabliſhment of 
the Franks in Gaul. It was made by Clotharius and Childebert, 
with a view of obliging each diſtrict to anſwer for the robberies 
committed in their Arbon; this we find in the decrees (c) of thoſe 


x) See the 1ſt book. tit. 1. of the 
fie fs; and Cyjas on that book. 

(a) Book gth, chap. 38. 

(% Rucs benoraret muneribus, ques ab 
bonore depelleret. Ibid. lib. vii. | 

© Vel reliquis quibuſcumgue beneficiis, 

2 cumgue ite, wel fiſcus noſter, in ipfis 

in renuifſe neſcitur. Lib. 1. formul, 


Qs 
8 (4) Liv. iii. tit. 8. 5 3. 

e) Anjiquiſſimo enim tempore fic erat 
in Dominorum poteſlate connexum, ut quando 
vellent poſſent au ferre rem in feudum a ſe 
datam : poftea vero conventum eft ut per 
annum tantùm firmitatem baberent, deinde 
Patutum eft ut u/que ad vitam fidelis pro- 
duceretur- Feudorum, lib. i. tit. . 


- 


* 


(F) It was a kind of precarious te- 
nure which the lord conſented or refuſed 
to renew every year; as Cujas has ob- 
ſerved. 

( z) See the capitulary of Charlemain 
in the year. $12, art. 3 & 4. edition of 
Baluzius, tom. 1. p. 491. and the edict 
of Piſtes in the year 864. art. 26. tom. i. 


p · 186. 1 
(5) Et babebat unuſquiſque comes Vie 
carios & Centenarios 1 book ii. 
of the capitularies, art. 28. 

i) They were called Compagenſes. 

t) Publiſhed in the year 595. art. 1. 
See the capit»laries, edition of Baluzius, 
page 20. Theſe regulations were un- 
doubtedly made by agreement. 


G g 3 princes. 
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A regulation of chis kind is to this very day obſerved in 


&Þ the codnts hd the freemen aging the enemy, the feudal 
tds commanded alſo their vaſſals or rear-vaſſals; and the biſhops, 
abbots, or their (1) advocates likewiſe commanded theirs (). 
were greatly embarraſſed, and (a) inconſiſtent with 
z they requeſted of Charlemain not to oblige them an 
longer to à military ſervice; and when he granted their requeſt, 
they complained that he had deprived them of the public eſteem; 
fo that this prince was obliged to juſtify his intentions upon this. 
Ze that as it may, when they were exempted from marchin 
againſt the enemy, 1 do not find that their vaſſals were led by the 
counts 3 on the contrary, we ſee (o) that the kings or the biſhops 
choſe one of their feudatories to conduct them. 
- In a capitulary (y) of Lewis the Debonnaire, this prince diſ- 
tinguiſhes 1 of vaſſals, hoſe belonging to the king, thoſe 
to the biſhops, and thoſe to the counts. The (9) vaſſals of a feudal 
lord were not led againſt the enemy by the count, except ſome 
employment in the king's houſhold hindered the lord himſelf from 
commanding them. 

But who 18 it that led the feudal lords into the field ? No doubt 
the king bimſelf, who was always at the head of his faithful vaſſals. 
Hence we conſtantly find in the capitularies a diſtinction made (7) 
between the king's vaſſals and thoſe of the biſhops. Such brave 

magnanimous princes as our kings, did not take the field to 
themſelves at the head of an eceleſiaſtic militia; theſe were not 
men they choſe to conquer or to die with. 

But theſe lords carried their vaſſals and rear-vaſſals with them; 
as we can prove by the capitulary (3), in which Charlemain ordains 
thar every freeman, who has four manors either in his own pro- 

» Of as 2 benefice from ſome body elſe, ſhould march againſt 
enemy or follow his lord. It is evident, that Charlemain 
Means, thi the perſon who had a manor of his own ſhould march 
under the count, and he who held a benefice of a lord, ſhould ſet 
out along with him. | 

And yet the Abbe du Bos (7) pretends, that when mention is 
made in the capitularies, of tenants who depended on a particular 


vaſſallos ſuos caſatos ſecum non retineant ; | 
cum comile, cujus pagenſes ſunt, ire 
permittant. 24 capitufary in the year 


3 Atveceti. 
w) Capitulary of r 


| in the 
$12. art. 1 & $6. edition of Balu- 


ice tom, 1. page 490. 

{=} See the capitulary of the year 
$03. publiſhed - Worms, edition of 
Paluzius, & 410. v2 

(0) Capiralaty of Worms, in the year 
| $64. edition of Baluzius, age 409. 
and the council in the year 845, under 
Charles the Bald, in werao palatio, edi- 

* Nalusius, tom. ji. page 17. 
art. . 

(p) The gth Capitulary of the year 
$19. art. 27. edition of Balugius, page 

613. 


) DeVaſh pms. ww adbuc intra 
om ſerviun' & _ eficia babere 
cuntur, flatutum off ut guicumgque ex cis 

— — Imporatore domi remanſerint, 


$12. att. 7. edition of Baluzius, tom, i. 
page 494. | 

{r) 1 Capitul. of the year $12. art. 5. 
de bominibus noſis, & epiſcoparum & 
abbatum qui wel beneficia wel talia propria 
babent, Oc. edition of Baluzius, tom. 1. 


p+ 490: 

(1) In the year 812. chap. 1. edition 
of Baluzius, page 490. ut omnis Bono 
liber quatuor manſos weſtitos de proprio 
ſuo, foe de alicujus beneficio habet, 11 ſe 
fpreparet, & ipſe in beftem pergat, five 
rum ſeniore ſuc. | 

(+) Tom. iii. book 6. chap. 4. page 
299. eſtabliſkment of the French mo. 


lord, 
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lord, no others are meant than bondmen; and he bis 
opinion on the law of the Viſigoths, and the practice of that nation. 
It is much better to rely on the capitularies themſelves; that 
which I have juft quoted ſays elly the contrary, The treaty 
between Charles the Bald and his brothers, takes notice alſo of 
freemen, who might chuſe to follow either a lord or the king; and 
this regulation is conformable to a great many others. 

We may therefore conclude, that there were three ſorts: of 
military ſervices; that of the kiag's vaſſals, who had no other 
vaſſals under them; that of the biſhops or of the other clergy, and 
_ their vaſlals; and, in fine, that of the count, who the 
freemen. FE 

Not but the vaſſals might be aiſo ſubject to the count; as thoſe 
who have a particular command are ſubordinate. to him who is 
inveſted with a more general authority. 

We even find that the count and the king's commiſſaries might 
oblige them to pay the fine, when they had not fulfilled the 
engagements of their fief. In like manner if the king's vaſſals (2) 
committed any outrage, they were ſubject to the correction of the 
count, unleſs they choſe to ſubmit rather to that of the king. 


Cnap. XVIII. OF the double Service, 


T was a fundamental principle of the monarchy, that whoſoever 

was ſubject to the military power of another perſon, was ſubject 
alſo to his civil juriſdiction. Thus the capitulary (v) of Lewis the 
Debonnaire, in the year $15, makes the military power of the 
count and his civil juriſdictioa over the freemen, keep always an 
equal pace. Thus the placita (x) of the count wWho carried the 
freemen againſt the enemy, were (y) called the placita of the 
freemen ; trom whence undoubtedly came this maxim, that the 
queſtions relating to liberty could be decided only in the count*s 

cita, and not in thoſe of his officers. Thus the count never led 
the vaſſals (z) belonging to the biſhops or to the abbots againſt the 
enemy, becauſe they were not ſubject to his civil juriſdiction. 
Thus he never commanded the rear- vaffals belonging to the king's 
vaſſals. Thus the gloſſary (a) of the Engliſh laws informs us, that 
thoſe to whom () the Saxons gave the name of Coples, were by 
the Normans called Counts, or companiens, becayſe they ſhared the 
Juſticiary fines with the king. Thus we ſee, that at all times the 
duty of a vaſſal (c) towards his lord, was to bear arms (4), and to 
try his peers in his court. cds 


(s) Capitulary of the year $82. art. (x) See the th note of the preceding 
11. apud wernum palatium, edition of chapter. 
Baluzius, tom. ii. page 289. (a) It is to be found in the collection 
(v) Art. 1, 2, and the council in of William Lambard, de priſcis Anglorum 


% = 25 
— r 82 


ver no palatio of the year 845. art. 8. leg 


edition of Baluzius, tom. ii. page 17. 


6 r aſſizes. P 

y) Capitularies, book 4th the 
collection of Angeziſe, art. 57+ and the 
ch capitulary of Lewis the Pious in the 
year $19. art. 14. edicion of Baluzius, 


tom. 1. page 615. 


ibus. 
6) In the word Satrapia. 
c) This is well explained by the 
aſſizes of Jeruſalem, chap. 221 & 
222. 

(4) The advowees of the church 
(advocati) were equally at the head of 
their placita, and of their militia, 
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' One of the reaſons which produced this connexion hetween 


uſe the 7 


- 


judiciary right and that bf leading the forces againſt the enemy, 
15 on who led rel. M exacted at the ſame time ho 


——— of che fiſcal duties, which conſiſted in ſome carriage 


ces due by 


* 


the freemen, and in general in certain judiciary 


profits, of which we ſhall treat hereafter. 
The lords had the right of adminiſtering juſtice in their fief, 


by the ſame 


pribciple as the counts had it in their counties. 


And 


indeed, the counties, in the ſeveral variations that 1 25 at 


different times, always followed the variations of the 


efs; both 


verned by the ſame plan, and by the fame principles. In 


a word, the counts in their counties were lords, and the lords in 


their ſeignories were counts. 


It has been a miſtake to conſider the counts 2s civil officers, and 
the dukes as military commanders. Both were equally civil (e) 


and military officers: the whole difference confifte 


in the duke's 


having ſeveral counts under him, though there were counts who 


had no duke over them, as we learn from Fredegarius {)- 
It will be imagined perhaps that the government of 


e Franks 


muſt have been very ſevere at that time, fince the ſame officers 
were inveſted with a military and civil power, nay, even with a 
fiſcal authority, over the ſubjects; which in the preceding books I 
have obſerved to be diſtinguiſhing marks of deſpotiſm. 

But we mult not believe that the counts pronounced judgment 
by themſelves, and adminiſtered juſtice in the ſame manner as the 
baſhaws in Turky; in order to judge affairs, they aſſembled a kind 
of aſhzes, where the principal men appeared. 

To the end we may thoroughly underſtand what relates to the 


judicial proceedings, in the formulas, in the laws of the bar 


ans, 


and in the capitularies, it is proper to obſerve that the functions of 


the count, of the Graz 


rafio or fiſcal judge, and the Centenarius, were 


the ſame; that the judges, the Rathimburghers, and the ſheriffs, 
were the ſame perſons under different names. . Theſe were the 
count's afiftants, and were generally ſeven in number; and as he 
was obliged to have twelve perſons to judge (g), he filled up the 
gane With the principal men (60). | 

But whoever had the juriſdiction, the king, the count, the Graſſo, 


rm. 
With re 
count coul 


the Centenariys, the lords, or the clergy, they never tried cauſes 
— and this uſage, which derived its origin from the foreſts of 


| 12 was fill continued, even after the fiefs had aſſumed a 
one, = -&þ FM | 


j the fiſcal power, its nature was ſuch, that the 
hardly abuſe it. The rights of the prince in reſpect 


to the freemen, were ſo ſimple, that they conſiſted only, as we have 
already obſerved, in certain carriages which were (i) demanded of 


| fe) See the Sth formulary of Mar- 
eulfys, book i. which contains the let- 
ters given to a duke, patrician, or oount; 
and inveſts them with the civil juriſdic- 
tion, and the fiſcal adminiſtration. * 

6:6 ) Chronicle, chap. 78. in the year 
(t) See concerning this ſubject the 
eapitularies of Lewis the Pious, added 


to the Salic law, art. 2. and the formula 
of judgments'given by Du Cange in the 
word boni homines. ” © 

(b) Per bonos bomines, ſometimes there 
were none but principal men. See the 
appendix to the formularies of Marcul- 
fus, ch. 51. | | 

(i) And fame tolls on rivers, of which 


* 


I have ſpoke already, | | | 
| them 
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mem on ſome public occaſions. And as for the judiciary rights 
there were i prevented (4) miſdemeanors. 45s 


Car. XIX. Of Compoſitions among the barbarous Nations. 


8 INC E it is impoſſible to have any tolerable notion of our 
political law, unleſs we are thoroughly acquainted with the laws 
and manners of the German nations, I ſhall therefore pauſe here a 
while, in order to inquire into thoſe manners and laws, | 


It appears by Tacitus, that the Germans knew only two capital ' 


crimes; they hanged traitors, and drowned cowards; theſe were 
the only public crimes among thoſe people. When a man (7) had 
injured another, the relations of the perſon injured took ſhare in 
the quarrel, and the offence was cancelled by a ſatisfaction. This 
fatisfation was made to the perſon offended when capable of re- 
ceiving it: or to the relations if they had been injured in common, 
or if by the deceaſe of the party injured, the ſatisfaction had 
devolved to them. | 

In the manner mentioned by Tacitus, theſe ſatisfactions were 
made by the mutual agreement of the parties; hence in the 
codes of the barbarous nations theſe ſatisfactions are called com- 

ſitions. 

The law ( of the Friſians is the only one I find that has left 
the people in that ſituation, in which every family at variance was 
in ſome meaſure in the ſtate of nature, and in which, being un- 
re{trained either by a politfcal or civil law, they might give a looſe 
to their revenge, till they had obtained ſatisfattion. Even this law 
was moderated ; a regulation was made (), that the perſon whoſe 
life was ſought after, ſhould be unmoleſted in his own houſe, as 
allo in going and coming from church, and from the court where 
cauſes were tried. | 

The compilers of the Salic law cite (o) an ancient uſage of the 
Franks, by which a perſon who had dug a corpſe out of the ground 
in order to ſtrip it, ſhould be baniſhed from ſociety, till the relations 
had coniented to his being re- admitted. And as before that time 
ſtrict orders were iſſued to every one, even to the offender's own 
wife, not to give him a morſe] of bread, or to receive him under 
their roof; ſuch a perſon was in reſpect to others, and others in 
reſpe& to him, in a ſtate of nature, till an end was put to this ſtate 
by a compoſition. | 

This excepted, we find that the ſages of the different barbarous 

nations thought of determining by themſelves, what would have 
been too long and too dangerous to expect from the mutual agree- 
ment of the parties, They took care to fix the value of the 
compoſition which the party injured was to receive, All thoſe 


(k) See the law of the Ripuarians, demus. Tacit, de Morib. Germ. 
tit. 89. and the law of the Lombards, (u) See this law in the 24 title on 
book ii. tit. 52. \ 9. murders; and Vulemar's addition on 
(1) Suſcipere tam inimicitias, ſeu patris, robberies, | 
ſeu propingui, quam amicitias neceſſe ef: (u) Additio ſapientum, tit. i. & 1. 


nec implacabile: durant; luitur enim etiam (0) Salic law, tit. Iviiie Q 1. tit. xvii. 


bomicidium certo ar mentorum ac pecirum 9 3. 
numero, recipitque ſatigſactionem univerſa 
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barbariau faws are in this refpe& moſt admirably exact; the ſeverat 
caſes are minutely (ↄ) diſtinguiſhed, the circumſtances are weighed, 
the law ſubſtitutes itſelf in the place of the perſon injured, and 
. Inſiſts upon the ſame ſatis faction as he himſelf would have demanded 
in cold blood. 

Zy the eſtabliſhing. of thoſe laws, the German nations quitted 
that ſtate of nature, in which they ſeem to have lived in Tacitus's 
ume. \ ; |; ; i 
'  Rotharis declares in the law of (4) the Lombards, that he had 
Increaſed the compoſitions anciently accuſtomed for wounds, to the 
end that the wounded perſon being fully ſatisfied, all enmities 
ſhould ceaſe. And indeed, as the Lombards, from a very poor 
people, were grown rich by the conqueſt of Italy, the ancient com- 
7 were become frivolous, and reconcilements prevented. 

do not queſtion but this was the motive, which obliged the other 
ehiefs of the conquering nations to make the different codes of 
aws now extant. | | 

The principal compoſition was that which the murderer paid to 
the relations of the deceaſed. The difference of (r) conditions 
produced a difference in the compoſitions : Thus in the law of the 

Angli, there was a compoſition of ſix hundred ſous for the murder 
of an adeling, two hundred for that of a freeman, and thirty for 
killing a- bondman. The largeneſs therefore of the compolition 
for the life of a man, was one of his chief privileges ; for beſide 
the diſtintion it made of his perſon, it — eſtabliſhed a greater 
ſecurity in bis favour among rude and boiſterous nations. 

This we are made ſenſible of by the law of the (s) Bavarians : 
it gives the names of the Bavarian families who received a double 
2 becauſe they were the firſt (7) after the Agilolfings. 

he Agilolfings were of the ducal race, and it was cuſtomary with 
this nation to chuſe a duke out of that family; theſe had a qua- 
druple compoſition. The compoſition for a duke exceeded by a 
third, that which had been eſtabiiſhed for the Agiloltings : becauſe 
4 is a duke, ſays the law, a greater honcur is paid to him than to his 


_ relations. 


All theſe compoſitions were valued in money. But as thoſe 
r when they lived in Germany, had very little 
pecie, they might pay it in cattle, corn, moveables, arms, dogs, 
hawks (2), lands, Oc. The law itſelf (v) frequently determined 
the value of thoſe things; which explains how it was poſſible for 
them to have ſuch a number of pecuniary puniſhments with ſo very 
little money. 


. (p) The Salic laws are admirable in (z) Thus the law of Ina vatued life 
this reſpe&; ſee eſpecially the titles 2, by a certain ſum of money, or by a cer- 
3, 4» 5, 6, and 7, which related to tie tain portion of land. Leges Ine regis, 
ſealing of cattle. titulo de willico regio de prijeis Anglorum 

() Book i. tit. 7. F 15. legibus. Cambridge, 1644. 

er) See the law of the Angh, tit. i. (v) See the law of the Saxons, which 
& 1, 2, and 4. ibid. tit. v. & 6. the law makes this ſame regulation for ſeveral 
of the Bavarians, tit. i. chap. 8 & 9. people, chap. 18. See alſo the law of 
and the law of the Friſians, tit. xv. the Ripuarians, tit. 36. F 11. the law 


(s) Tit. ii. chap. 20. of the Bavarians, tif. 1. F 10, and 11+ 
() Hozidra, Ozza, Sagana, Habi- Si aurum non habet, donet aliam pecuniam, 
lingua, Anviena, Ibid. mancipia, terram, & c. 


Theſe 
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Theſe laws were therefore employed in exactly determining the 
difference of wrongs, injuries, and crimes; to the end that every 
one might know how far he had been injured of offended, the 
reparation he was to receive, and eſpecially that he was to receive 
no more. 

In this light it is eaſy to conceive, that a perſon who had taken 
revenge after having received ſatisfaction, was guilty of an heinous 
crime. This contained a public as well as a private offence : it 
was a contempt of the law of itſelf; a crime which the legiſlators 
(x) never failed to puniſh, 179951, 

There was another crime, which above all others was confidered 
as dangerous, when (5) thoſe people loſt ſomething of their ſpirit 
of independence, and: when the kings endeavoured to eſtabliſh a 
better civil adminiſtration; this was the refuſing to give or to 
receive ſatis faction. We find in the different codes of the laws of 
the Barbarians, that the legiſlators were peremptory (x) on this 
article. In effect, a perſon who refuſed to receive ſatisfaction, 
wanted to preſerve his right of proſecution; he who refuſed to give 
it, left the right of proſecution to the perſon injured; and this is 
was the ſages had reformed in the inſtitutions of the Germans, 
whereby people were invited but not compelled to compoſitions. 

I have juſt now made mention of a text of the Salic law, in 
-which the legiſlator left the party offended at liberty to receive or 
to refuſe ſatisfaction; it is the law (a) by which a perſon who had 
ſtripped a dead body was expelled from ſociety, till the relations 
upon receiving ſatisfattion petitioned for his being re- admitted. 
It was owing to the reſpe&t they had for ſacred things, that 


the compilers of the Salic laws did not meddle with the ancient 


uſage. 


It would have been abſolutely unjuſt to grant a compoſition to 
the relations of a robber killed in the fact, or to the relations of a 
woman who had been repudiated for the crime of adultery, The 
law (6) of the Bavarians allowed no compoſition in the like caſes, 
but puniſhed the relations who ſought revenge. 

It is no rare thing to meet with compoſitions for involun 
actions in the codes of the laws of the Barbarians, The law of 


the Lombards is generally very 
thoſe caſes the compoſition ſhou 


1 — it (c) ordained, that in 


be according to the perſon's 


generoſity; and that the relations ſhould no longer be permitted 


to purſue their revenge. 


(x) See the law of the Lombards, 
book i, tit. a5. HF 21. ibid. book i. 
tit. 9. §8 and 34. ibid. & 38. and the 
capitulary of Charlemain in the year 
$02. chap. 32. containing an inſtrue- 
tion given to thoſe whom he ſent into 
the provinces. 

(y) Ste in Gregory of Tours, book 
vii. chap. 47. the detail of a proceſs, 


wherein a party loſes half the compoſi. - 


tion that had been adjudged to him, for 
having done juſtice to himſelf, inſtead 
of receiving ſatisfaftion, whatever injury 
he might have afterwards received. 

„ () See the law of the Saxons, chap. 


J and 4, the law of the Lombards, 


\ 


book i. tit. 37. F and 2. and the law 
of the Alemans, tit. 45. $ 1 and 2, 
This laſt law gave leave to the 
injured to right himſelf upon the ſpot, 
and in the firſt tranſport of paſſion. See 
alſo the capitularies of Charlemain in 
the year 779. chap. 22. in the year $02, 
chap. 32. and alſo that of the year 805. 
chap. 5. 

(a) The compilers of the law of the 
Ripuarians ſeem to have ſoftened this. 
See the 85th title of thoſe laws. 

(b) See the decree of Taſſillon, de 


fopularibus legibus, art. 3, 4, 10, 16, 193 


the law of the Angli, tit. 7. 64. 


Clotharius 


: 
. 
. 
1 
N 
: 
: 


N 
—ä : —˙.—ĩ§—7— 


— — — 
— 


- _ 
on 


2 


4 — 
8 1 * 8 
—— owed —— — 
* 7 © #* 5 


9 mos — 


n 


n 


460 Tus SPIRIT or LAWS. Book XXX, 


_ Clotharius the ſecond made a very wiſe decree: he forbad (4) 
the perſon robbed to receive any clandeſtine compoſition, and with« 
"= an 2 from the judge. We ſhall preſently ſee the motive 
5 this W. | 1 4 3 ; j * 1002.69! 


Cnar, XX. Of what was 1 yow called the Juriſliction of the 
F: FAIRE ms; ok e 
RESIDE the compoſition which they were obliged to pay to 
the relations for murders, or injuries, they were alſo under a 
neceflity of paying a certain duty, which the codes of the barbarian 
laws call (e) fredum. We have no term in our modern language 
to expreſs it; yet I intend to treat of it at large; and in order to 
give an idea of it, I begin with defining it a recompence for the 
protection granted againſt the right of proſecution. Even to this 
day, fred, in the Swediſh manage ſignifies peace. | 
The adminiſtration of juſtice among thoſe rude and unpoliſhed 
nations, was nothing more than granting to the perſon who had 
committed an offence a protection againſt the proſecution of the 
ty offended, and obliging the latter to accept of the ſatis faction 
— to him: inſomuch that among the Germans, contrary to the 
practice of all other nations, juſtice was adminiſtered in order to 
protect the criminal againſt the party injured. | 
The codes of the Barbarian laws have given us the caſes in 
which the Freda might be demanded. When the relations could 
not proſecute, they allow of no fredum; and indeed, when there was 
no proſecution, there could be no compoſition for a protection 
againſt it. Thus, in the law of the (Ff) Lombards, if a perſon 
happened to kill a freeman by chance, he paid the value of the 
man killed, without the fredum; becauſe as he had killed him 
mivoluntarily, it was not the caſe in which the relations were 
allowed the right of proſecution. Thus in the law of- the (g) 
Ripuarians, when a perſon was killed with a piece of wood, or with 
any inſtrument made by man, the inftrument or the wood were 
deemed culpable, and the relations ſeized upon them for their own 
uſe, but were not allowed to demand the /redum. 

In like manner, when a beaſt happened to kill a man, the (5) 
fame law eſtabliſhed a compoſition without the fredum, becauſe the 
relations of the deceaſed were not offended. 

In fine, it was ordained by the (i) Salic law, that a child who 
had committed a fault before the age of twelve, ſhould pay the 
compoſition without the fredum as he was not yet able to bear 
arms, he could not be in the caſe in which the party injured, or his 
relations, had a right to demand ſatisfaction. 


(4) Pactus pro tenore pacis inter 
Childebertum & Clotarium, anno 593. 
& dc tetio Clotarii 2. regis, circa annum 
$95. chap. 11. 

(e) When it was not determined by 
the law, it was generally the third of 
what was given for the compoſition, as 
appears in the law of the Ripuarians, 
chap. 89. which is explained by the third 
capitulary of the year 813. Edition of 


Baluzius, tom. i. p. $12. 
Y) Book i. tit. 9. $ 17, edition of 
Lindenbrock. 
(2) Tit. 70. * 
(5) Tit. 46. See alſo the law of the 
Lombards, book i. chap. 21. f 3. Lin- 
denbrock's edition, fi caballus cum pede, 
& c. 
(i) Tit. 28. 8 6. 
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It was the criminal that paid the Fe yy for the peace and 
ſecurity, of which he had been deprived by his crime, and which 
he might recover by protection. But a child did not loſe this 
ſecurity; he was not a man, and conſequently could not be ex- 
pelled from human ſociety. | | 
This fredum was a local right in favour of the perſon who 
was (4) judge of the diſtrict. Yet the law of the Ripuarians (/) 
forbad him to demand it himſelf : it ordained, that the party w 
had gained the cauſe ſhould receive it and carry it to the ex- 
chequer, to the end that there might be a laſting peace, ſays the 
law, among the Ripuarians. i | 
The greatneſs of the ores was proportioned to the degree 
of (n) protection: thus the fredum for the king's protection was 
greater than what was granted for the protection of the count, or 
of the other judges. = 
Here [I ſee the origin of the juriſdiction of the lords. The fiefs 
comprized very large territories, as appears from a vaſt number of 
records. I have already proved that the — raiſed no taxes on 
the lands belonging to the diviſion of the Franks; much leſs could 
they reſerve to themſelves any duties on the -fiefs. Thoſe who 
obtained them, had in this reſpe& a full and perfe& enjoyment, 
reaping every poſſible emolument from them. And as one of the 
moſt conſiderable () emoluments was the juſticiary profits /freda), 
which were received according to the uſage of the Franks, it 
followed from thence, that the perſon ſeized of the fief, was alſo 
ſeized of the juriſdiction, the exerciſe of which conſiſted of the 


compoſitions made to the relations, and of the profits accruing to 
the Jord; it was nothing more than ordering the payment of the 
compoſitions of the law, and demanding the legal fines. 

We find by the formularies containing confirmation of the per- 


petui 


of a fief in favour of a feudal lord (o), or of the privileges 


of fiefs in favour of (9) churches, that the fiefs were poſſeſſed of 
this right. This appears alſo from an infinite number of char- 
ters (2) mentioning a prohibition to the king's judges or officers of 
entering upon the territory in order to exerciſe any act of judi- 
cature whatſoever, or to demand any judiciary emolument. When 
the king's judges could no longer make any demand in a diſtrict, 
they never entered M; and thoſe to whom this diſtrict was left, 
performed the ſame functions as had been exerciſed before by the 


judges. 


The king's judges are forbidden alſo to oblige the parties to 
give ſecurity for their __—_—_— before them; it belonged there- 
0 


re to the perſon who ha 


() As appears by the decree of Clo- 
m_ II. in the year 595. fredus tamen 
Judici in cujus pago eft reſervetur. 
(!) Tit. 8 85 * ry 
(i)] Capitulare incerti anni, chap. 57. 
in Baluzius, tom. i. page 515; and it is 
to be obſerved, that what was called 

dum or faida, in the monuments of 
the firit race, is known by the name of 
bannum in thoſe of the ſecond race, as 
appears from the capitulary de partibus 
Sanoniæ, in the year 789. 


received the territory in fief, to demand 


(n) See the capitulary of Charlemain, 
de willis, where he ranks theſe freda 
among the great revenues of what was 
called villæ, or the king's demeſnes. 

(e) See the 3d, Sch, and 19th for- 
mula, book i. of Marculfus. 

(p) See the ad, 3d, and 4th formula 
of Marculfus, book i. 

() See the collections of thoſe char- 
ters, eſpecially that at the end of the 
5th volume of the hiſtorians of France, 
publiſhed by the Benedictin: monks. 


this 
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this ſecurity. They mention alſo, that the king's commiſſaries 
ſhall not infiſt upon being accommodated with a! ing; in effect, 
no longer exerciſed any function in thoſe Gir 

l e adminiſtration therefore of juſtice, both in the old and new 
fiefs, was a right inherent in the very hef itſelf, a lucrative right 
which conſtituted a part of it. For this reaſon it had been con- 
gdered at all times in this light; from whence this maxim aroſe, 
that juriſdictions are patrimonial in France. 

Some have thought that the juriſdictions derived their origin 
from the manumiſſions made by the kings and lords, in favour of 
their bondmen. But the German nations, and thoſe deſcended 
from them, are. not the only people who manumitted their bond- 
men, and yet they are the only people that eſtabliſhed patrimonial 
juriſdictions. Beſides, we find by the formularies (r) of Marculfus 
that there were freemen dependent on theſe juriſdictions in the 
earlieſt times: the bondmen were therefore ſubject to the juriſ- 
dition, becauſe they were upon the territory; and they did not 

ive riſe to the fiefs for having been annexed to the fief. 

Others have taken a ſhorter cut: the lords, ſay they, and this 
is all they fay, uſurped the juriſdictions. But are the nations 
deſcended from Germany the only people in the world that uſurped 
the rights of princes? We are ſufficiently informed by hiſtory, that 
ſeveral other nations have encroached upon their ſovereigns; and 

et we find no other inſtance of what we call the juriſdiction of the 
lords. The origin of it is therefore to be traced in the uſages and 
cuſtoms of the Germans. 

Whoever has the curioſity to look into Layne (s) will be 

iſed at the manner, in which this author ſuppoſes the lords 
to have proceeded, in order to form and uſurp their different juriſ- 
ditions, They muſt have been the moſt artful people in the world; 
they. muſt have robbed and plundered, not ym. the manner of a 
military nation, but as the country juſtices and the attornies rob 
one another. 'Thoſe brave warriors muſt be ſaid to have formed 
a general ſyſtem of politics throughout all the provinces of the 
kingdom, and in ſo many other countries in Europe. Loyſeau 
makes them reaſon, as he himſelf reaſoned in his cloſet. 

Once more: if the juriſdiction was not a dependance of the 
fief, how come we every where (7) to find, that the ſervice of the 
fief was to attend the king or the lord both in their courts and 
in the army ? | 


Cu AP, XXI. Of the territorial Juriſdiction of the Churthes. 


FUE churches acquired a very conſiderable property. We find 
that our kings gave them great ſeigniories, that is, great 
fiefs; and we find juriſdictions eſtabliſhed at the ſame time in the 
demeſnes of thoſe churches. From whence could ſo extraordinary 
a privilege derive its origin? It muſt certainly have been in the 


(r) See the 3d, 4th, and 14th of the Merbacenſis tam ingenuos quom & ſervos, 
firſt book, and the charter of Charle- & gui ſuper ecrum terras manere, &c. 
main, in the year 771, in Martenne, (=) Treatiſe of village juriſdictions. 
tom. i. Anecdot. collect. 11. precipientes (t) See Monſ, du Cange on the word 
- Jubemus ut ullus judex publicus . . » bominiums , 
bemines ipfius eccleſie & monaſterii ipſius 

- 


nature 
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nature of the grant: the church land had this privilege, becauſe it 
| had not been taken from it. A ſeigniory was given to the church; 
and it was allowed to enjoy the {ame privileges, as if it had been 
granted to a vaſſal, It was alſo ſubjeQed to the ſame ſervice as it 
would have paid to the ſtate if it had been given to a layman, 
according to what we have already obſerved. 

The * — had therefore the right of demanding the pay- 
ment of compoſitions in their territory ; and of inſiſting upon t 
fredum; and as thoſe rights neceſſarily implied that of hinderin 
the king's officers from entering upon the territory, to — 
theſe reda, and to exerciſe acts of judicature, the right which 
eccleſiaſtics had of a—_— juſtice in their own territory, 
was called immunity, in the ſtyle of the formularies (u) of the 
charters, and of the capitularies. / 

The law of the Ripuarians (v) forbids the freedmen (x) of 
the churches, to hold the aſſembly () for adminiſtering juſtice in 
any other place than in the church where they were manumitted. 
The churches had therefore juriſdictions even over freemen, and 
held their placita in the earheſt times of the monarchy. ; 

I find in the lives of the ſaints (z), that Clovis gave to a cer- 
tain holy perſon a power over a diſtciQ of fix leagues, and ex- 
empted it from all manner of juriſdiction, This, I believe, is a 
falfity, but it is a falſity of a very ancient date; both the truth 
and the fiction contained in that life are relative to the cuſtoms 
and laws of thoſe times; and it 1s theſe cuſtoms (a) and laws we 
are inveſtigating. ; | 

. Clotharius II. orders (5) the biſhops or the nobility who are 
poſſeſſed of eſtates in diſtant parts, to chuſe upon the very ſpot 
thoſe who are to adminiſter juſtice, or to receive the judiciary. 
emoluments. 

The ſame prince (c) regulates the judiciary power between the 
eccleſiaſtic courts and his officers. The capitulary of Charlemain 
in the year 802 preſcribes to the biſhops and abbots the qualifi- 
cations neceſſary for their officers of juſtice. Another capitulary 
(4) of the ſame prince inhibits the royal officers to exerciſe any 
juriſdiction over (e) thoſe who are employed in manuring church- 
lands, except they entered into that ſtate by fraud, and to exempt 
themſelves from contributing to the public charges. The biſhops 


aſſembled at Rheims made a declaration (F), that the vaſſals 


belonging to the reſpective churches are within their immunity. 


(u) See the 3d and 4th formulary of 
Marculfus, book 1. 

(wv) Ne alibi nifs ad ecclefiam, ubi re- 
laxati ſunt, mallum teneant, tit. 58. 1. 
See alſo 8 19. Lindenbrock's edition. 

(x) Tabulariis. 

) Mallum. 

() Vita S. Germeri Epiſcopi Tolo- 
ſani apud Bollandianos 16 Maii. 

(a) See alſo the life of 8. Mela- 
nius, and that of S. Deicola. 

(5) In the council of Paris, in the 
year 615. FEpiſcopi vel potentes, qui in 
aliis pr Sag Judices vel miſſot 


diſcuſſores de aliis provinciis non inflituant, 
niſi de loco gui juſtitiam percipiant & aliis 
reddant. art, 19. fee allo the 12th art. 
(c) Tbid, art. 5 
(4) In the law of the Lombards, 
book ii. tit. 44. Chap. 2. Linden- 
brock's edition. 


(e) Servi Aldicnes, libellarii antini, 


vel alii noviter fact i. ibid. 


(J) Letter in the year 888. art. 94 
in the capitularies, p. 108. Sicut ile 
res et facultates, in guibus wiwunt clcrici, 
ita et ille ſub conjecratione immunitatis 


Junt, de quibus debent militare vaſſalli. 
The 
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The 9 of Charlemain in the year 806 (g) ordains that the 
charches ſhould have both criminal and civil juriſdiction over thoſe 
who live upon their lands. In fine, as the we ey (5) of Charles 
the Bald diſtinguiſhes between the king's juriſdiction, that of the 
lords, and that of the church; I ſhall ſay nothing farther (i) upon 
this ſubjece. * faith | 


That the Juriſdictiins were eftabliſhed before the 
End of the ſecond Race. 1 og 


T has been pretended that the vaſſals uſurped the juriſdiction in 
their ſeigniories, during the confuſion of the ſecond race. Thoſe 
who chuſe-rather to form a general propoſition than to examine 
it, found it eaſier to ſay that the vaſſals did not poſſeſs, than to 
diſcover how they came to poſſeſs. But the juriſdictions do not 
owe their origin to uſurpations; they are derived from the primi- 
tive eſtabliſhment, and not from its corruption. 

« He who kills a freeman, ſays (4) the law of the Bavarians, 
« ſhall pay a compoſition to his relations, if he has any; if not, 
« he ſhall pay it to the duke, or to the perſon under whoſe profec- 
tion he had put himſelf in his life-time.” It is well known what 
it was to put one's ſelf under the protection of another for a be- 
nefice. | 
He who had been robbed of his bondman, ſays the law of the 

« Alemans (J), ſhall have recourſe to the prince to whom the 
« robber is ſubject; to the end that he may obtain a compoſition.” 

« If a centenarius, ſays (n) the decree of Childebert, finds à 
« robber in another hundred than his own, or in the limits of our 
« faithful vaſſals, and does not drive him out, he ſhall be anſwer- 
« able for the robber, or purge himſelf by oath.” There was 
therefore a difference between the diſtrict of the centenarii and 
that of the vaſſals. 

This decree () of Childebert explains the conſtitution of 
Clotharius in the ſame year, which being given for the ſame caſe 
and fact, differs only in the terms; the conftitution calling i» trufte, 
what by the decree is ſtiled in terminis fidelium noftrorum. Mefiicars 


Cnar. XXII. 


edition. 


(s) It is added to the law of the Ba- 
(1) Tit. $5. 


varians, att. 7. See aiſo the 3d art. 


Lindenbrock's edition, page 444. Im- 
imis omnium jubendum eft ut babeant 
eccleſiæ earum juſtitias, & in wits illorum 
qui babitant in ipſis eccleſiis & peji, tam 
in pecuniis quam ct in ſulſtantiis carum. 
105 In the year 857. in ſynodo apud 
Carifiatum, art. 9. edition of Baluzius, 
page 96. n 
i) See the letter written by the bi- 
aſſembled at Rheims in the year 
. art. 7. in the capitularies, Balu- 
zius's edition, page 108. Sicut illæ res 
& facultates in quibus vivunt clerici, ita 
et ile ſub conſecratione immunitatis ſunt 
de quibus debent militare vaſſalli, &c. 
Tit. iii» chap. 13. Lindenbrock's 


- * 


(m) In the year 595. art. 11 & 12. 
edition of the capitularies by Balu- 
zius, page 19. Pari conditione convenit 
ut fi una centena in alia centena veſtigium 
ſecuta fuerit et invenerit, wel in quibuſ- 
cungue fidelium noftrorum terminis weſt i- 
gium miſerit, & - ipſum in aliam centenam 
minim? exellere potuerit, aut convictus 
reddat latronem, &c. 

(n) Si weſtigius comprobatur latronis, 
tamen præſentia nibil longs mulctando; 
aut fi perjequens latronem ſuum compre- 
benderit, integram ſibi compoſitionem acci- 
piat. Qued fi in truſte invenitur, me- 
dietatem compoſitionis truſtis adquirat, & 
capitale exigat a latrone, art. 2 & 3. 


Bignon . 
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Bignon and Ducange (e) who pretend that i true fignified ano- 
ther king's demeſne, are miſtaken in their conjecture, | 

Pepin, king of Italy, in a conſtitution (y) that had been made 
as well for the Franks as for the Lon, bards, after impoſing penal- 
ties on the counts and other royal officers for prevaricatious or 
delays in the adminiſtration of juſtice, ordains () that if it hap- 
pens that a Frank or a Lombard poſſeſſed of a fief is unwillin 
to adminiſter juſtice, the judge to whoſe diſtrict he belongs ſh 
ſuſpend the exerciſe of his hef and in the mean time, either the 
—— or his commiſſary ſhall ad miniſter juſtice. 

It appears by a capitulary (r) of Charlemain, that the kings 
did not levy the freda in all places. Another (2) capitulary of 
the ſame prince ſhews the feudal laws and feudal court to have 
been already eſtabliſhed. Another of Lewis the Debonnaire or- 
dains, that when a perſon poſſeſſed of a fief does not adminiſter 
juſtice (7), or hinders it from being adminiſtered, the king's com- 
miſſaries ſhall live upon him at diſcretion, till juſtice be admi- 
niftered, I ſhall likewiſe quote two (2) capitularies of Charles 
the Bald; one of the year 861, where we find the particular juriſ- 
ditions eſtabliſhed, with judges and ſubordinate officers; and the 
other (v) of the year 864, where he makes a diſtinction between 
his own ſeignories and thoſe of private perſons. 

We have not the original grants of the fiefs, becauſe they were 
eſtabliſhed by the partition, which is known to have been made 
among the conquerors, It cannot therefore be proved by original 
contracts, that the juriſdictions were at firſt annexed to the fiefs: 
but if in the formularies of the confirmations, or of the tranſla- 
tions of thoſe fiefs in perpetuity, we find, as already hath been 
obſerved, that the juriſdiction was there eſtabliſhed ; this judiciary 


right muſt certainly have been inherent in the fief, and one of its 


chief privileges, 

We have a far greater number of records, that eftabliſh the 
patrimonial juriſdiction of the clergy in their diſtricts, than there 
are to prove that of the benefices or fiefs of the feudal lords; for 
which two reaſons may be aſſigned. The firſt, that moſt of the 
records now extant were preſerved or collected by the monks, for 
the uſe of their monaſteries. The ſecond, that the patrimony of 


— 


(%) See the Gloſſary on the word 
truſtit. 

(p) Inſerted in the law of the Lom- 
bards, book ii. tit. 52. Y 14. it is the 
Capitulary of the year 793. in Baluzius, 
page 544. art. 10. 

(2) Er fi forfitan Francus aut Longo- 
bardus habens brneficium juſtitiam facere 
noluerit, ille judex in cujus minifterio 
fuerit, contradicat illi beneficium ſuum, 
interim dum ipſe aut miſſus ejus juſtitiom 
faciat. See alſo the fame law of the 
Lombards, book ii. tit. 52. FC 2. which 
relates to the capitulary of Charlemain 
of the year 779. art. 21. 

(r) The third of the year 812. 
art, 10. 

() The ſecond of the year 813. 
Baluzius's edition, 


* — » 


(e) Caovitulare quintum anni 819. 
art. 90. Baluzius's edition, page 617. 
Ut ubicumque mii, aut epilcopum, aut 
abbatem, aut alium quemliber borore præ- 
ditum invenerint, qui juſtitian facere no- 
luit wel probibuit, de ipſius rebus vi- 
want quamdiu in eo loco juſtitias facere 
debent. 

(«) Edifum in Carifiaco in Baluzius, 
tom. ii. page 152. Unuſquijque advoca- 
tus pro omnibus de ſud ad vecatione 
in conwenientia ut cum miniſterialibug de 
ua advocatione quꝰs invenerit contra hune 
bannum neſtrum feciſſe . . « . caſtiget. 

(v) Ediftum Piſlenſe, art. 18. Balu- 
zius's edition, tom. ii. page 181. Si in 
filcum noſtrum wel in quamcunque immuni- 
catem” aut alicujus potentis poteflatem wel 
freprietatem confugerit, &c. 
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the ſeveral churches having been formed by particular grants, and 
by a kind of exception to the order eſtabliſhed, they were obliged 
to have charters granted to them; whereas the conceſſions made 
to the feudal lords being conſequences of the political order, they 
had no occaſion to demand, and much leſs to preſerve, a particular 
charter. Nays the kings were oftentimes ſatisfied with making a 
— delivery with the ſceptre, as appears from the life of St. 

aur. | 

But the third formulary (x) of Marculfus ſufficiently proves, 
that the privileges of immunity, and conſequently that of juriſ- 
diction, were common to the clergy and the laity, ſince it is 
made for both. The ſame may be ſaid of the conſtitution of Clo- 
tharius IT (y). 


CHAP. XXIII. General Idea of the Abbe Du Bos's Book on the 
: Eftabliſhment of the French Monarchy in Gaul. 


B EFORE I finiſh this book, it will not be improper to write a 
few ſtrictures on the Abbe du Bos's performance, becauſe my 
notions are perpetually contrary to his; and if he has hit on tha 
truth, I muſt have miſled it. | 
This performance has impoſed upon a great many, becauſe it 
is penned with art; becauſe the point in queſtion is conſtantly 
ſuppoſed ; becauſe the more it is deficient in proofs, the more it 
. abounds in probabilities; and, in fine, becauſe an infinite number 
of conjectures are laid down as principles, and from thence other 
conjectures are inferred as conſequences. The reader forgets he 
has been doubting, in order to begin to believe. And as a prodi- 
gious fund of erudition is interiperſed, not in the ſyſtem, but 
around it, the mind is taken up with the appendages, and neglecis 
the principal. Beſides, ſuch a vaſt multitude of reſearches hardly 
permit one to imagine that nothing has been found; the length of 
os way makes us think that we are arrived at our journey's 
end. . 

But when we examine the matter thoroughly, we find an im- 
menſe coloſſus with earthen feet; and it is the earthen feet that 
render the coloſſus immenſe. If the Abbé du Bos's ſyſtem had 
been well grounded, he would not have been obliged to write three 
tedious volumes to prove it; he would have found every thin 
within his ſubject; and without wandering on every fide in Sk 
of what was extremely foreign to it, even reaſon itſelf would have 
undertaken to range this in the ſame chain with the other truths. 
Our hiſtory and laws would have told him; Do not take /o much trou- 
ble, wwe ſhall be your vouchers, : 


Cuar. XXIV. The fame Subject continued. Reflection on the main 
Part of the Syſtem. 


T HE Abbe da Bos endeavours by all means to explode the 
opinion that the Franks made the conqueſt of Gaul. Ac- 
cording to his ſyſtem our kings were invited by the people, and 


(x) Lib. 1. Maximum regni noſtri au- dicere, benevola deliberatione concedimus. 
gere credimus monimentum, fi beneficia op- (y) I have already quoted it in the 
pertuna lecis eccleſiarum aut cui wolueris preceding chapter, Epiſcopi wel —_ 

only 
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only ſubſtituted themſelves in the place, and ſucceeded to the 
rights, of the Roman emperors. E. | 
This pretenſion cannot be applied to the time when Clovis, 
upon his entering Gaul, took and plundered the towns; neither is 
it applicable to the period when he defeated Syagrius the Roman 
commander, and conquered the country which he held; it can 
therefore be referred only to the period when Clovis, already 
maſter of a great part of Gaul by open force, was called by the 
choice and affection of the people to the ſovereignty over the reſt. 
And it is not enough that Clovis was received, he muſt have been 
called; the Abbe du Bos mult prove that the people choſe rather 
to live under Clovis, than under the domination of the Romans, or 
under their own laws. The Romans belonging to that part of 
Gaul not yet invaded by the Barbarians, were, according to this 
author, of two ſorts; the firſt were of the Armorican — Four 
who had driven away the emperor's officers, in order to defend 
themſelves againſt the Barbarians, and to be governed by their 
own laws; the ſecond were ſubje& to the Roman officers. Now 
does the Abbe produce any convincing proofs that the Romans, 
who were ſtill ſubje& to the empire, called in Clovis? not one. 
Does he prove that the republic of the Armoricans invited Clovis ; 
or even concluded any treaty with him ? not at all. So far from 
being able to tell us the fate of this republic, he cannot even fo 
much as prove its exiſtence : and notwithſtanding he pretends to 
trace it from the time of Honorius to the conqueſt of Clovis ; not- 
withſtanding he relates with a moſt admirable exactneſs all the events 
of thoſe times; ſtill this republic remains inviſible in ancient authors. 
For there is a wide difference between proving by a paſſage of 
Zozymus (z) that under the emperor Honorius, the (a) country 
of Armorica and the other provinces of Gaul revolted and formed 
a kind of republic; and ſhewing us, that notwithſtanding the 
different pacifications of Gaul, the Armoricans formed a particu- 
lar republic, which continued till the conqueſt of Clovis : and yet 
this is what he ſhould have demonſtrated by ſtrong and ſubſtantial 
proots, in order to eſtabliſh his ſyſtem. For when we behold a 
conqueror entering a country, and ſubduing a great part of it by 
force and open violence, and ſoon after we find the whole country 
ſubdued, without any mention in hiſtory of the manner of its 
being effected, we have ſufficient reaſon to believe that the affair 
ended as it began. 

When we find he has miſtaken this point, it is eaſy to perceive 
that his whole ſyſtem falls to the ground ; and as often as he infers 
a conſequence from theſe principles, that Gaul was not conquered 
by the Franks, but that the Franks were invited by the Romans, 
we may ſafely deny it. 

This author proves his principle, by the Roman dignities with 
which Clovis was inveſted: he inſiſts that Clovis ſucceeded to 
Chilperic his father in the office of magifter malitiæ. But theſe 
two offices are merely of his own creation. S. Remigius's letter 
to Clovis, on which he grounds his opinion (5), is only a congra- 


b 


(z) Hiſt. lib. vi. (3) Tom. It, book 3. chap. 18. 
(a] Totuſque tratus Armoricus aliæ - pag. 270. 
gue Galliarum previnciæ. Ibid. 
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tulation upon his acceſſion to the crown, When the intent of a 
writing is ſo well known, why ſhould we give it another turn? 

_. Clovis, towards the end of his reign, was made conſul by the 
emperor Anaſtaſius: but what right could he receive from an 
authority that laſted only one year? It is very probable, ſays 
our author, that in the ſame diploma the emperor Anaſtaſius 
made Clovis proconſul. And I fay, it is very probable he did 
not. Wich regard to a fact for which there is no foundation, the 
authority of him who denies is equal to that of him who affirms. 
But I have alſo a reaſon for denying it. Gregory of Tours, who 
mentions the conſulate, ſays never a word concerning the procon- 
ſulate. And even this proconſulate could have laſted only about ſix 
months. Clovis died a year and a half after he was created 
conſul; and we cannot pretend to make the proconſulate an here- 
ditary office. In fine, when the confulate, and, if you will, the 
proconſulate, were conferred upon him, he was already maſter of 
the monarchy, and all his rights were eſtabliſhed. 

The ſecond proof alledged by the Abbe du Bos, is the renunci— 
ation made by the emperor Juſtinian, in favour of the children and 
grand-children of Clovis, of all the rights of the empire over Gaul. 
I could ſay a great deal concerning this renunciation. We may 
judge of the regard ſhewn to it by the kings of the Franks, from. 
the manner in which they performed the conditions of it. Be- 
fides, the kings of the Franks were maſters, and peaceable ſove- 
reigns of Gaul; Juſtinian had not one foot of ground in that 


country; the weſtern empire had been deſtroyed a long time be- 


fore; and the eaſtern empire had no right to Gaul, but as repre- 
ſenting the emperor of the welt. Theſe were rights to rights; 
the monarchy of the Franks was already founded; the regula- 
tion of their eſtabliſhment was made; the reciprocal rights of 
the perſons and of the different nations who lived in the monarchy 
were agreed on; the laws of each nation were given, and even 
reduced into writing. What could therefore that foreign renun- 
ciation avail to a goverament already eſtabliſhed ? 
What can the Abbe mean by making ſuch a parade of the de- 
clamations of all thoſe biſhops, who amidit the confuſion, and 
total ſubverſion of the ſtate, endeavour to flatter the conqueror ? 
What elſe is implied by flattering, but the weakneſs of him who is 
obliged to flatter ? What does rhetoric and poetry prove, but the 
uſe of thoſe very arts? Is it poſſible to help being ſurpriſed ar 
Gregory of Tours, who after mentioning the aſſaſſinations com- 
mitted by Clovis, ſays, that God laid his enemies every day at 
his feet, becauſe he walked in his ways? Who doubts but the 
clergy were glad of Clovis's convertion, and that they even 
reaped great advantages from it? But who doubts at the ſame 
time that the people experienced all the miſeries of conqueſt, and 
that the Roman government ſubmitted to that of the Franks ? 
The Franks were neither willing nor able to make a total change ; 
and few conquerors were ever ſeized with ſo great a degree of 
madneſs. But to render all the Abbe du Bos's conſequences true, 
they muſt not only have made no change amongſt the Romans, 
but they muſt have even changed themſelves. 

I could undertake to prove, by following this author's method, 
that the Greeks never conquered Perſia, I ſhould ſet out with 

| | mention- 
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mentioning the treaties which ſome of their cities concluded with 
the Perſians : I ſhould mention the Greeks who were in Perfian 
pay, as the Franks were in the pay of the Romans. And if 
Alexander entered the Perſian territories, beſieged, took, and de- 
ſtroyed the city of Tyte, it was only a particular affair like that of 
Syagrius. But, behold the jewiſh pontiff goes forth to meet him. 
Liſten to the oracle of Jupiter Hammon. Recolle& how he had 
been predicted at Gordium, See what a number of towns crowd, 
as it were, to ſubmit to him; and how all the ſatraps and gran- 
dees come to pay him obeiſance. He put on the Perſian rl 
this is Clovis's conſular robe. Does not Darius offer him one half 
of his kingdom? Is not Darius aſſaſſinated like a tyrant ? Do not 
the mother and wife of Darius weep at the death of Alexander? 
Were Quintus Curtius, Arrian, or Plutarch, Alexander's cotempo- 
raries? Has not the invention of (c) printing afforded us great 
lights, which thoſe authors wanted ? Such 1s the hiſtory of the 
e/tabliſhment of the French monarchy in Gaul. 


CA. XXV. 07 the French Nobility. 


1TH E Abbe du Bos maintains, that at the commencement of 

our monarchy there was only one order of citizens amon 
the Franks. This aſſertion, ſo injurious to the noble blood of 
our principal families, is equally affronting to the three great 
houſes which ſucceſſively governed this realm. The origin of 
their grandeur would not therefore have been loſt in the obſcurity 
of time. Hiſtory might point out the ages when they were ple- 
beian families; and ro make Childeric, Pepin, and Hugh Capet 
gentlemen, we ſhould be obliged to trace their pedigree among 
the Romans or Saxons, that is, among the conquered nations. 

This author grounds (4) his opinion on the Salic law. By that 
law, he ſays, it plainly appears, that there were not two different 
orders of citizens among the Franks: it allowed a compoſition (e) 
of two hundred ſous for the murder of any Frank whatſoever ; 
but among the Romans it diſtinguiſhed the king's gueſt, for 
whoſe death it gave a compoſition of three hundred ſous, from 
the Roman proprietor to whom it granted a hundred, and from 
the Roman tributary to whom it gave only a compoſition of forty- 
five. And as the difference of tue compoſitions formed the prin- 
cipal diſtinction, he concludes that there was but one order of 
citizens among the Franks, and three among the Romans, 

It is aſtoniihing that his very mittake did not ſet him right. And 
indeed, it would have been very extraordinary that the Roman 
nobility, wav lived under the domination of the Franks, ſhould 
have a larger compoiition, and been perſons of much greater 
importance, than the moſt illuſtrious among the Franks, and their 
greateſt generals, What probability 1s there, that the conquering 
nation ſhould have ſo little reſpe& for themſelves, and fo great a 
regard for the conquered people ? Belides, our author quotes the 


(e) See the preliminary diſcourſe of chap. 4. pag. 304. 
the Abbé du Bos. (e) He cites the 44th title of this 
(d) See the eſtabliſhment of the Jaw, and the law of the Ripuarians, 
French monarchy, vol. iii. book 6. tit. 7. and 36. 
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laws of other barbarous nations, which prove that they had dif- 
ferent orders of citizens. Now it would be a matter of aſtoniſh- 
ment that this general rule ſhould have failed only among the 
Franks. Hence he ought to have concluded either that he did 
not rightly underſtand, or that he miſapplied, the paſſages of the 
Salic law ; which is actually the caſe. 

Upon opening this law, we find that the compoſition for the 
death of an Antruſtio (57), that is, of the king's vaſſal, was ſix 
hundred ſous; and that for the death of a Roman, who was the 
(C) king's gueſt, was only three hundred. We find there likewiſe 
that (+) the compoſition for the death of an ordinary Frank (i) 
was two hundred ſous; and for the death of an ordinary Roman 
(#), was only one hundred. For the death of a Roman (/) tri- 
butary, who was a kind of bondman or freedman, they paid a 
compoſition of forty-five ſous: but I ſhall take no notice of this, 
no more than of the compoſition for the murder of a Frank 
bondman or of a Frank freedman, becauſe this third order of 
perſons is out of the queſtion. | 

What does our author do? He is quite filent with reſpect to the 
firſt order of perſons among the Franks, that is the article relat- 
ing to the Antruſtios; and afterwards, upon comparing the ordi- 
nary Frank, for whoſe death they paid a compofition of two hun- 
dred ſous, with thoſe whom he diſtinguiſhes under three orders 
among the Romans, and for whoſe death they paid different com- 
poſitions, he finds that there was only one order of citizens among 
the Franks, and that there were three among the Romans. 

As the Abbe is of opinion that there was only one order of 
citizens among the Franks, it would have been lucky for him 
that there had been only one order alſo among the Burgundians, 
becauſe their kingdom conſtituted one of the principal branches 
of our monarchy. But in their codes () we find three ſorts of 
compoſitions, one for the Burgundians or Roman nobility, the 
other for the Burgundians or Romans of a middling condition, 
and the third for thoſe of a lower rank in both nations. He has 
Rot quoted this law. 

It is very extraordinary to ſee in what manner he evades (2) 
thoſe paſſages which preſs him hard on all. fides. If you ſpeak 
to him of the grandees, lords, and the nobility : theſe, he ſays, 
are mere diſtinctions of reſpect, and not of order; they are 
things of courteſy, and not legal privileges; or elſe, he ſays, thoſe 

ople belonged to the king's council ; nay, they poſſibly might 
e Romans: but ſtill there was only one order of citizens among 


(FJ) Nui in tryfte dominica eſt. tit. 44. 
& 4+ and this relates to the 13th for- 
mulary of Marculfus, de regis Antruſ- 
figne, See alſo the title 66. of the 
Salic law, 5 L and 4. and the title 74. 
and the law of the Ripuarians, tit. 11. 
and the capitulary of Charles the Bald 
apud Carifiacum, in the year 877, 
Chap. 20. 

Ig) Salic law, tit. 44. 8 6. 

(6) Ibid, tit. 44. 84. 

(#) Ibid. 


falidos. art. 1, 2, and 


(1) Salic law, tit. 44. M. 
(m) Si quis quolibet caſu dentem opti- 
mati Burgundioni vel Romano nobili cx- 
cuſſerit, udo viginti quingue cegatur 
exſolwere 3 de mediocribus pour ad ingenuis 


tam — yer quam Romanis fi 


dens excuſſus fuerit, decem ſolidis compo- 
natur; de inferioribus perſonis, quidque 
of tit. 26. of 
the law of the Burgundians. 

(n) Eſtabliſhment of the French mo- 
narchy, vol. iii. book 6. chap, 4. and 5. 


the 
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the Franks, On the other hand, if you ſpeak to him of ſome 
Franks of an inferior rank (o), he ſays, they are bondmen; and 
thus he interprets the decree of Childebert.—But I muſt ſtop here 
a little, to inquire farther into this decree. Our author has ren- 
dered it famous by availing himſelf of it in order to prove two 
things; the one (p) that all the compoſitions we meet with in 
the laws of the Barbarians were only civil fines added to corporal 
puniſhments, which entirely ſubverts all the ancient records; the 
other, that all freemen were judged directly and immediately by 
the king (2), which is contradicted by an infinite number of 
paſſages . authorities informing us of the (7) judiciary order 
of thoſe times. 
This decree, which was made in an aſſembly (3) of the nation, 
ſays, that if the judge finds a notorious robber, he muſt command 
| him to be tied, in order to be carried before the king, / Francus 
Fuerit ; but if he is a weaker perſon {debilior perſona), he ſhall be 
hanged on the ſpot. 1 to the Abbe du Bos, Francus is a 
freeman, debilior perſona is a bondman. I ſhall defer entering 
for a moment into the ſignification of the word Francus, and begin 
with examining what can be underſtood by theſe words, a weaker 
perſon, In all languages whatſoever, every compariſon neceſſarily 
ſuppoſeth three terms, the greateſt, the leſs degree, and the leaſt. 
If none were here meant but freemen and bondmen, they would 
have ſaid a bondman, and not a man F4 leſs power. Therefore 
debilior perſona does not ſignify a bondman, but a perſon of a 
ſuperior condition to a bondman. Upon this ſuppoſition, Francus 
cannot mean a freeman, but a powerful man; and this word is 
taken here in that acceptation, becauſe among the Franks there 
were always men who had greater power than others in the 
ſtate, and it was more difficult for the judge or count to chaſ- 
tiſe them. This explication agrees very well with many capitu- 
laries (z), where we find the caſes in which the criminals were to 
be carried before the king, and thoſe in which it was otherwiſe. 
It is mentioned in the life of Lewis the Debonnaire (2), written 
by Tegan, that the biſhops were the principal cauſe of the humi- 
liation of that emperor, eſpecially thoſe who had been bondmen, 
and ſuch as were born among the Barbarians. Tegan thus ad- 
dreſſes Hebo, whom this prince had drawn from the ſtate of ſervi- 
tude, and made archbiſhop of Rheims. What recompence (v) did 
the emperor receive from you for ſo many benefits * He made you a 
freeman, but did not ennoble you, becauſe he could not give you nobility 
after having given you your liberty. 
This diſcourſe, which proves ſo ſtrongly the two orders of citi- 


(o) Eſtabliſhment of the French mo- 
narchy, vol. iii. chap. 5. pag. 319 and 
320. 

( p) Ibid. vol. iii. book 6. chap. 4. 
pag. 307 and 308. 

(q) Ibid. pag. 309. and in the fol- 
lowing chapter, pag. 319 and 320. 

(r) See the 28th book of this work, 
chap. 28. and the 3 iſt book, chap. 8. 

(s) Ttaque Colonia convenit & ita han- 
nivimus, ut unuſque judex criminoſum la- 
tronem ut audierit, ad caſam ſuam ambulet 


& ipſum ligare faciat 3 ita ut fi Francus 


fuerit, ad naſtrum preſentiam dirigatur 3 


& debilior perſona fuerit, in loco pen- 
datur. Capitulary, of Baluzius's edi- 
tion, tom. i. pag. 19. 

(t) See the 28th book of this work, 
chap. 28. and the 31ſt book, chap. 8. 

u) Chap. 43 and 44. | 

8 O qualem remunerationem reddi- 
difli ei! fecit te liberum, non nobilemy 
quod impoſſibile eſt poſt libertatem. Ibid. 
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zens, does not at all confound the Abbe du Bos. He anſwers 
thus (x) : The meaning of this paſſage is not, that Lewis the Debon- 
naire was incapable of introducing Hebo into the order of the nobility, 
Hebo, as archbiſhop of Rheims, muſt hawe been of the firft order, ſu- 
perior to that of the nobility. I leave the reader to judge, whether 
this be not the meaning of that paſſage; I leave him to judge 
whether there be any queſtion here concerning a precedency of 
the clergy over the nobility. This paſſage proves only, continues 
the ſame writer (y), that the free-born ſubjets were qualified as 
noblemen; in the common acceþtation noblemen and men who are free- 
born have for this long time fignified the ſame thing, What! be. 
cauſe ſome of our burghers have lately aſſumed the quality of 
noblemen, ſhall a paſſage of the life of Lewis the Debonnaire be 


applied to this ſort of people? Al perhaps, continues he ſtill (z), 


Hebo had not been a bondman among the Franks, but among the Saxons, 
or ſome other German nation, where the people were divided into jeve- 
ral orders. Then becauſe of the Abbe du Bos's perhaps there 
maſt have been no nobility among the nation of the Franks. But 
he never applied a perhaps ſo badly. We have ſeen that Tegan 
(a) diſtinguiſhes the biſhops, who had oppoſed Lewis the Debon- 
naire, ſome of whom had been bondmen, and others of a barba- 
rous nation, Hebo belonged to the former and not to the latter. 
Befides, I do not ſee how a bondman, ſuch as Hebo, can be ſaid 
to have been a Saxon or a German; a bondman has no family, 
and conſequently no nation. Lewis the Debonnaire manumitted 
Hebo; . as bondmen, after their manumiſſion, embraced the 
law of their maſter, Hebo was become a Frank, and not a Saxon 
or German. 

I have been hitherto acting offenſively; it is now time to defend 
myſelf. It will be objected to me, that indeed the body of the 
Antruſtios formed a diſtin order in the ſtate, from that of the 
freemen; but as the fiefs were at firſt precarious, and afterwards 
for life, this could not form a nobleneſs of deſcent, ſince the pri- 
vileges were not annexed to an hereditary fief. This is the ob- 
jection which induced Mr. de Valios to think that there was only 
one order of citizens among the Franks; an opinion which the 
Abbe du Bos has borrowed of him, and which he has abſolutely 
ſpoiled with ſo many bad arguments. Be that as it may, it is 
not the Abbe du Bos that could make this objection. For after 
having given three orders of Roman nobility, and the quality of 
the king's gueſt for the firſt, he could not pretend to ſay, that this 
title was a greater mark of a noble deſcent than chat of Antruſtio, 
Bat I muſt give a direct anſwer. The Antruſtios or truſty men 
were not ſuch, becauſe they were poſſeſſed of a hef, but they had 
a fief given them becauſe they were Antruſtios or truſty men. 
The reader may pleaſe to recolle& what has been ſaid ip the be- 
ginning of this book. They had not at that time, as they had 
afterwards, the ſame fief; but if they had not that, they had ano- 


J 


(x) Eſtabliſhment of the French mo- devico, & maxim? ii gquos d ſerwile condi- 
narchy, vol. iii, book 6, chap. 4. pag. tione honoratos babebat, cum bis qui ex 


3, 6. barbaris nationibus ad hoc faſtigium per- 
(y) Ibid, ducti ſunt. De geſtis Ludevici Pii, 
(z) Ibid. cap. 43 and 44+ | 


ther, 


(a) Omnes epiſcepi molefti fuerunt Lu- 
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ther, becauſe the fiefs were given at their birth, and becauſe they 
were often granted in the aſſemblies of the nation; and in fine, 
becauſe, as it was the intereſt of the nobility to receive them, it 
was likewiſe the king's intereſt to grant them. Theſe families 
were diſtinguiſhed by their dignity of truſty men, and by the 
privilege of being qualified to ſwear allegiance for a fief. In 
the following book (5), I ſhall demonſtrate from the circumſtances 
of time that there were freemen, who were permitted to enjoy 
this great privilege, and conſequently to enter into the order of 
nobility. This was not the caſe at the time of Gontram, and his 
nephew Childebert; but ſo it was at the time of Charlemain. 
But though in that prince's reign the freemen were not incapable 
of poſſeſſing fiefs, yet it appears by the above-cited paſſage of 
Tegan, that the freedmen were abſolutely excluded. Will the 
Abbe da Bos (c), who carries us to Turky, to give us an idea of 
the ancient French nobility ; will he, I ſay, pretend that they ever 
complained among the Turks of the elevation of people of low 
birth to the honors and dignities of the ſtate, as they complained 
under Lewis the Debonnaire and Charles the Bald? there was no 
complaint of that kind under Charlemain, becauſe this prince 
always diſtinguiſhed the ancient from the new families; which 
Lewis the Debonnaire and Charles the Bald did not. 

The public ſhould not forget the obligation it owes to the Abbe 
du Bos for ſeveral excellent performances. It is by theſe works, 
and not by his hiftory of the eſtabliſhment of the French monarchy, 
we ought to judge of his merit. He committed very great miſ- 
takes, becauſe he had more in view the count of Boulainvillier's 
work, than his own ſubject. | 

From all theſe ſtrictures I ſhall draw only one reflection: If ſo 
great 2 man was miſtaken, how cautiouſly ought I to tread ? 


(60 Ch. 23. narchy, vol. iii. book 6. chap, 4. page 
(c) Eſtablihment of the French mo- 302. 
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THEORY OF THE FEUDAL LAWS AMONG - THE 
FRANKS, IN THE RELATION THEY BEAR TO 
THE REVOLUTIONS OF THEIR MONARCHY. 


Cray. I. Changes in the Offices and in the Fiefs, Of the Mayors 
of the Palace. ; 


HE counts at firſt were ſent into their diſtricts only for 

a year; but they ſoon purchaſed the continuation of their 
offices. Of this we have an example in the reign of Clovis's 
grand-children. A perſon named Peonius (a) was count in the city 
of Auxerre; he ſent his ſon Mummolus with money to Gontram, 
to prevail upon him to continue him in his employment; the ſon 
—_m the money for himſelf, and obtained the father's place. The 

ings had already begun to ſpoil their own favours. 

Though by the laws of the kingdom the fiefs were precari- 
ous, yet they were neither given nor taken away in a capricious 
and arbitrary manner; nay, they were generally one of the prin- 
cipal ſubjects debated in the national aſſemblies. It is natural 
however to imagine that corruption had ſeized this, as well as the 
other article; and that the poſſeſhon of the hefs, like that of the 
counties, was continued for money. 

I ſhall ſhew in the courſe of this book (5), that, independently 
of the grants which the princes made for a certain time, there 
were others in perpetuity. The court wanted to revoke the for- 
mer grants; this occaſioned a general diſcontent in the nation, 
and was ſoon followed with that famous revolution in the French 
hiſtory, whoſe firſt epocha was the amazing ſpectacle of the exe- 
cution of Branechild. 

That this queen, who was daughter, fiſter, and mother to ſo 
many kings, a queen to this very day celebrated for public monu- 
ments worthy of a Roman ædile or proconſul, born with an ad- 
mirable genius for affairs, and endowed with qualities ſo long 
reſpected, ſhould ſee herſelf (c) of a ſudden expoſed to fo flow, 
ſo ignominious, and cruel a torture, by (4) a king whoſe autho- 
rity was but indifferently eſtabliſhed in the nation, would appear 
very extraordinary, had ſhe not incurred that nation's diſpleaſure 
for ſome particular cauſe, Clotharius reproached (e) her with the 
murder of ten kings: but two of them he had put to death him- 
ſelf; the death of ſome of the others was owing to chance, or 


(a) Gregory of Tours, book iv. (4) Clotharius II. ſon of Chilperic, 
Chap» 42. and father of Dagobert. 

(5) Chap. 7. (e) Fredegarius's chronicle, chap. 42. 

(e) Fredegarius's chronicle, chap. 42+ 


to 


* 
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to the villainy of another queen; and a nation that had permitted 
Fredegunda (7) to die in her bed, that had even oppoſed the 
puniſhment of her flagitious crimes, ought to have been very in- 
different with reſpect to thoſe of Brunechild. 

She was put upon a camel, and led ignominiouſſy through the 
army: a certain ſign that ſhe had given great offence to thoſe 
troops. Fredegarius relates, that Protarius (g), Brunechild's fa- 
vourite, ſtripped the lords of their property, and filled the exche- 
quer with the plunder; that he humbled the nobility, and that no 
perſon could be ſure of continuing in any office or employment. 
The army conſpired againſt him, and he was ſtabbed in his tent; 
but Brunechild, either by revenging (+) his death, or by purſuing 
the ſame plan, became every day more odious (i) to the nation. 

Clotharius, ambitious of reigning alone, inflamed moreover with 
the moſt furious revenge, and ſure of periſhing if Brunechild's 
children got the upper hand, entered into a conſpiracy againſt 
himſelf; and whether it was owing to 1gnorance, or to the neceſſity 
of his circumſtances, he became Brunechild's accuſer, and made a 
terrible example of that princeſs, 

Warnacharius had been the very ſoul of the conſpiracy formed 
againſt Brunechild; being at that time mayor of Burgundy, he 
made (4) Clotharius conſent, that he ſhould not be diſplaced 


while he lived. By this ſtep the mayor could no longer be in the 


ſame caſe as the French lords, before that period: and this autho- 
rity began to render itſelf independent of the regal dignity. 

It was Brunechild's unhappy regency, which had exaſperated 
the nation. So long as the laws ſubſiſted in their full force, no 
one could grumble at having been deprived of a hef, ſince the 
law did not beſtow it upon him in perpetuity. - But when fiefs 
came to be acquired by avarice, by bad practices, and corruption, 
they complained of being diveſted by irregular means, of things 
that had been irregularly acquired. Perhaps 1f the public good 
had been the motive of the revocation of thoſe grants, nothing 
would have been ſaid : but they pretended a regard to order, while 
they were openly abetting the principles of corruption; the fiſcal 
rights were claimed, in order to laviſh the public treaſure : and 
grants were no longer the reward or the encouragement of ſer- 
vices, Brunechild, from a corrupt ſpirit, wanted to reform the 
abuſes of the ancient corruption, Her caprices were not owing 
to weakneſs; the vaſſals and the great officers thinking themſelves 
in danger, prevented their own by her ruin. 

We are far from having all the records of the tranſactions of thoſe 
days; and the writers of chronicles, who underſtood very near as 
much of the hiſtory of their time, as our peaſants know of ours, are 
extremely barren. Vet we have a conſtitution of Clotharius, given (1) 


(f) See Gregory of Tours, book 
viii. chap. 31. 

(g) Seva illi fuit contra perſonas ini- 
quitas, fiſco nimum tribyens, de rebus 
perſonarum ingenioſe fiſcum wellens implere 
*+ . « ut nullus reperiretur gui gradum 
guem arripuerat potuiſſet adſumere. Fre- 
deg. Chron. cap. 27. in the year 605. 

() Ibid. cap. 28, in the year 607. 

(i) Ibid, cap. 41, in the year 613. 


Burgundiæ Farones, tam epiſcopi quam 
cæteri Leudes, timentes Brunecbildem et 
odium in eam babentes, conſilium inientes, 
Se. © 

(k) Ibid. cap. 42. in the year 613. 
Sacramento a Clothario accepto ne unguam 
vitæ ſue temporibus degradaretur. 

(/) Some time after Brunechild's 
execution, in the year 615, See Balu- 
zius's edition of the capitularics, pag. 21. 

in 
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in the council of Paris for the reformation of () abuſes, which 
ſhews that this prince put a ſtop to the complaints that had occa- 
fioned the revolution. On the one hand, he confirms (#) all the 
grants that had been made or confirmed by the kings his prede. 
ceſſors; and on the other, he ordains (s), that whatever had been 
taken from his vaſſals, ſhould be reſtored to them. | 

This was not the only conceſſion the king made in that council; 
he enjoined that whatever had been innovated, in oppoſition to 
the privileges of the clergy, ſhould be redreſſed (27); and he mo- 
derated the influence of the court in the (4) elections of biſhops. 
He even reformed the fiſcal affairs; ordaining that all the new (7) 
cenſus's ſhould be aboliſhed, and that they ſhould not levy any (3) 
toll eſtabliſhed fince the death of Gontram, Sigebert, and Chil. 
peric; that is, he aboliſhed whatever had been done during the 
regencies of Fredegunda and Brunechild. He forbad the driving 
of his cattle to (7) graze in private people's grounds; and we ſhall 
preſently ſee that the reformation was fill more gencral, ſo as to 
extend even to civil affairs. 


Cray, II. How the Civil Government was reformed. 


H THERT O the nation had given marks of impatience 
and levity, with regard to the choice or conduct of her mai- 
ters; ſhe had regulated their differences, and obliged them to 
come to an agreement amongit themſelves. But now the did 
what before was quite unexampled ; ſhe caſt her eyes on her actual 
ſituation, examined the laws coolly, provided againt their inſufii- 
ciency, repreſſed violence, and moderated the regal power. 

The bold and inſolent regencies of Fredegunda and Brunechild 
had leſs ſurpriſed than rouſed the nation, Fredegunda had de- 
fended her horrid cruelties, her poiſonings and aſſaſſinations, by a 
repetition of the ſame crimes; and had behaved in ſuch a manner 
that her outrages were rather of a private than public nature, 
Fredegunda did more miſchief: Brunechild threatened more. In 
this crifis, the nation was not ſatisfied with rectifying the feudal 
ſyſtem ; ſhe was alſo determined to ſecure her civil government, 
For the latter was rather more corrupt than the former; a cor- 
Tuption the more dangerous as it was more inveterate, and con- 
nected rather with the abuſe of manners than with that of laws. 

The hiſtory of Gregory of Tours exhibits, on the one hand, 
a fierce and barbarous nation; and on the other, kings remarkable 
for the ſame ferocity of temper. Thoſe princes were bloody. 
iniquitous, and cruel, becauſe ſuch was the character of the whole 
nation. If Chriſtianity appeared ſometimes to ſoften their manners, 


(n) Que contra ratioris ordinem ala fius qui a Metrepolitano ordinari debet 
wel ordinata ſunty ne in antea, quod avertat cum principalibus, a clero et populo eliga- 
divinitas, contingant, diſpiſuerimus, Cbriſ- tur; et ſi jerſora condigna fuerit, per 
to præſule, per bujus edicti tenorem gene= crdinaticnem principis ordinctur ; wel certe 


raliter emendare. 1bid. art. 16. i de palatio eligitur, per meritum perſenæ 
(2) Ibid. art. 16. & acctrisæ ordinetur. Ibid. art. 1. 
(o) Ibid. art. 17. (r) Et ubicumgue cenſur nevus im iè 


{p) Ke quod per tempera ex bor pre- additus oft, emendetur, art. 8. 
ter miſſum eff vel debinc perpetualiter eb- () Ibid. art. 9. 
ſerueter. i (5 Ibid. art. 21. 
(% J ut epiſcepꝰ decedente in loco ip- a5 ; 
2 1. 
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it was only by the circumſtances of terror with which this religion 
alarms the ſinner: the church ſupported herſelf againſt them by 
the miraculous operations of her ſaints. The kings would not 
commit ſacrilege, becauſe they dreaded the puniſhments inflicted 
on that ſpecies of guilt: bat this excepred, either in the riot of 
paſſion, or in the coolneſs of deliberation, they perpetrated the 
moſt horrid crimes and harbarities, where the divine vengeance 
did not appear fo immediately to overtake the criminal, The 
Franks, as I have already obferved, bore with cruel kings, be- 
cauſe they, were of the ſame diſpontion themſelves; they were 
not ſhocked at the iniquity and extortions of their princes, becauſe 
this was the national characteriſtie. There had been many laws eſta- 
bliſned, but it was uſual for the king to defeat them all, by a kind 
of letters called precepts (u), which rendered them of no effect; 
they. were ſomewhat ſimilar to the reſcripts of the Roman em- 
perors, whether it be that our kings borrowed this uſage of 
thoſe princes, or whether it. was owing to their own natural 
temper. We ſee in Gregory of Tours, how they perpetrated 
murder in cool blood, and put the accuſed to death, unheard; how 
they gave precepts (v) for illicit marriages ; for transferring ſuc- 
ceſſions; for depriving relations of their right; and, in fine, mar- 
rying conſecrated virgins. They did not indeed aſſume the 
whole legiſlative power, but they diſpenſed with the execution of 
the laws. , 

lotharius's conſtitution redrefied all theſe grievances; no one 
(x) could any longer be condemned. without being heard; rela- 
tions (5) were made to ſucceed according to the order eſtablihed 
by law; all precepts for marrying religious women were declared 
null (z); and thoſe who had obtained and made uſe of them were 
ſeverely puniſhed, We might know perhaps more exactly his 
determinations with regard to theſe precepts, if the thirteenth and 
the two next articles of this decree nad not been loſt through the 
injury of time. We have only the firſt words of this thirteenth 
article, ordaining thai the prece;ts ſhall be obſerved, which cannot 
be underſtood of theſe he had juſt aboliſhed by the ſame law. 
We have another conititution (a) by the ſame prince, which is 
relative to his decree, and corrects in the ſame manner every 
article of the abuſes of the precepts. 

True it is that Baluzius, fiading this conſtitution without date, 
and without the name of the place where it was given, attributes 
it to Clotharius I. But J ſay it belongs to Clotharius II. for 
three reaſons; 1. It ſays that the king will preſerve the immunities 
(5) granted to the churches, by his father and grandfather. Whar 
unmunities could the churches receive from Childeric, grandfather 


(u) They were orders which the (50 Ibid. art. 6. 
king ſent to the judges to do or to () Ibid. 
tolerate things contrary to law. (a) In Balvzius's e&tion of the ca- 
(v) See Gregory of Toure, book iv. pitularies, tom. i. pag. 7. 
pag. 227. Both our hiſtory and the (%) In the preceding book I have 
charters are full of this; and the ex- made mention of theſe immunities, 
tent of theſe abuſes appears eſpecially ia which were grants of judicial rights, 
Ciorharius's conſtitution, inſerted in the and contained prohibitions to the regal 
edition of the capitularies made to re- judges to perform any function in the 
form them. Baluzius's edition, pag. 7. territory, and were equivalent to the 
(x) Art. 22. erection or grant of a net. 
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of Clotharius I. who was not a chriſtian, - and who lived even 
before the foundation of the monarchy ? Bur if we attribute this 
decree to Clotharius II. we ſhall find his grandfather to have been 
this very Clotharius I. who made immenſe donations to the 
church, with a view of expiating the murder of his ſon Cramne, 
whom he had ordered to be burnt, together with his wife ang 
children. | 

2. The abuſes redreſſed by this conſtitution were ſtill ſubſiſting 
after the death of Clotharius I. and were even carried to their higheſt 
extravagance during the weak reign of Gontram, the cruel admi-. 
niſtration of Chilperic, and the execrable regencies of Fredegunda 
and Brunechild. Now can we imagine that the nation would have 
borne with grievances ſo ſolemnly proſcribed, without complaining 
of their coutinual repetition? Can we imagine ſhe would not have 
taken the ſame ſtep as ſhe did afterwards under Childeric II. (c) 
when, upon a repetition of the old grievances, ſhe preſſed (4) him 
to ordain that the law and cuſtoms in regard to judicial proceed. 
ings ſhould be complied with, as formerly. 

In fine, as this conſtitution was made to redreſs grievances, it 
cannot relate to Clotharius I. ſince there were no complaints of 
that kind in his reign, and his authority was perfectly eſtabliſhed 
throughout the kingdom, eſpecially at the time in which they 
place this conſtitution ; whereas it agrees extremely well with the 
events that happened during the reign of Clotharius II. which 
produced a revolution in the political ſtate of the kingdom. Hif- 
' tory mult be illuſtrated by the laws, and the laws by hiſtory. 


CAT. III. Authority of the Mayors of the Palace. 


I TOOK notice that Clotharius II. had promiſed not to deprive 

Warnacharius of his mayor's place during life; a revolution 
productive of another effect. Before that time the mayor was 
the king's officer, but now he became the officer of the people; 
he was choſen before by the king, and now by the nation. Be- 
fore the revolution Protarius had been made mayor by Theodoric, 
and (e) Landeric by Fredegunda; but (/) after that the mayors 
were choſen by the nation (g) 

We muſt not there fore confound, as ſome authors have done, 
theſe mayors of the palace with ſuch as were poſſeſſed of this 
dignity before the death of Brunechild; the king's mayors with 
thoſe of the kingdom. We ſee by the law of the Burgundians, 
that among them the office of mayor was not one of the (5) moſt 
reſpectable in the ſtate; nor was it one of the moſt eminent (/) 
under the firſt kings of the Franks. 

Clotharius removed the apprehenſions of thoſe who were pol- 


(c) He began to reign towards the 
year 670. 

(4) See the life of S. Leger. 

(e) Inſligante Brunec hilde, Tbeadorico 
jubente, & c. Fredegarius, chap, 27. in 
the year bog, 

(F) —= regum Francorum, Cap. 36. 

(g) See Fredegarius's Chronicle, chap, 
54. in the year 626, and his anony- 
mous continuator, chap» 101. in the 

I 


year 695. and chap. 105. in the year 
715. Aimoin, book iv. chap. 15. Egin- 
hard, life of Charlemagne, * 48. 
Gefta regum Francorum, chap. 45. 

() See the law of the Burgundians 
in prefat. and the ſecond ſupplement 
to this law, tit. 13. 

(i) See Gregory of Tours, book ix. 
chap. 36. 


ſeſled 
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ſeſſed of employments and fiefs; and when, after the death of : 


Warnachiarus (4), he aſked the lords afſembled at Troyes, who is it 
they would put in his place; they cried out they would chuſe no 
one, but ſuing for his favour, committed themſelves entirely into his 
hands. | . 

Dagobert re- united the whole monarchy in the ſame manner as 
his father; the nation had a thorough confidence in him, and ap- 
pointed no mayor. This prince, finding himſelf at liberty, and 
elated by his victories, reſumed Brunechild's plan. But he ſuc- 
ceeded ſo ill, that the vaſſals of Auſtraſia let themſelves be beaten 
by the Sclavonians, and returned home; ſo that the marches of 
Auſtraſia were left a prey to the Barbarians (I). 

He determined then to make an offer to the Auſtraſians, of re- 
ſigning that country, together with a provincial treaſure, to his 
ſon Sigibert, and to put the government of the kingdom and of 
the palace into the hands of Cunibert biſhop of Cologne, and of 
the duke Adalgiſus. Fredegarius does not enter into the parti- 
culars of the conventions then made; but the king confirmed them 
all by charters, and (»:) Auſtraſia was immediately ſecured from 
danger. 

Dagobert finding himſelf near his end, recommended his wife 
Nentechildis, and his ſon Clovis to the care of Aga. The vaſlals 
of Neuſtria and Burgundy choſe () this young prince for their 
king. ga and Nentechildis had the government of (e) the pa- 
lace; they reſtored (y) whatever Dagobert had taken; and com- 
plaints ceaſed in Neuſtria and Burgundy, as they had ceaſed in 
Auſtraſia. 6 ; 

After the death of Ega, the queen Nentechildis () engages 
the lords of Burgundy to chuſe Floachatus for their mayor. The 
latter diſpatched letters to the biſhops and chief lords of the king- 
dom of Burgundy, by which he promiſed to preſerve their honours 
and dignities (7) for ever, that is, during life. He confirmed his 
word by oath, This is the period at which (5) the author of the 
Treatiſe of the Mayors of the Palace fixes the adminiſtration of 
the kingdom by thoſe officers, 

Fredegarius being a Burgundian, has entered into a more mi- 
nute detail, as to what concerns the mayors of Burgundy, at the 
time of the revolution of which we are ſpeaking, than with regard 


(+) Eo anno Clotarius cum proceribus & rius's Chronicle, chap. 75. in the year 
leudibus Burgundiæ Trecaſſinis conjugitur, 632. 
cum eorum efſet ſallicitus fi vellent jam () Fredegarius's Chronicle, chap, 
Warnachario diſceſo alium in ejus honoris 79. in the year 638. 
gradum ſublimare: ſed omnes unanimiter (o) Ibid. 


denegantes ſe nequaquam welle majorem do- 
mus eligere, regis gratiam obnixe petentes, 
cum rege tranjegere. Fredegarius, Chro- 
nicle, chap. 54. in the year 626. 

(1) Iftam wiftoriam quam Winidi contra 
Frances meruerunt, non tantiim Sclawino- 
rum fortitudo chtinuit, guantim dementatio 
Auſtraſiorum, dum ſe cernebant cum Dago- 
berto odium incurriſſe, & aſſidue expolia- 
rentur. Fredegarius's Chronicle, chap. 
$3. in the year 630, 

(m) Deinceps Auftraſii eorum ſtudio li- 
mitem & regnum Francorum contra Wini- 
dos utiliter deferſaſſe ne/cuntur. Fredega- 


(p) Ibid. chap. 80. in the year 639. 

(2) Ibid. chap. 89. in the year 641. 

(r) Ibid. chap. 89. Floachatus cunc- 
tis ducibus a regno Burgundie ſeu & 
pontificibus, per epiſtolam etiam et ſa- 
cramentis firmavit unicuigue gradum 
bonoris et dignitatem, ſeu et amicitiam, 
perpetuo conjerware. 

(s) —_—_ a temporibus Clodovei gui 
fuit filius Dagoberti inclyri regis, pater 


werd T beedorict, regnum Francorum de- 


cidens per majores demus, cæpit ordinari. 


De majoribus domus regie, 


— — . 
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to the mayors of Auſtraſia and Neuſtria. Bat the conventions 
made in Burgundy were, for the very ſame reaſons, agreed to in 
Neuſtria and Auſtraſia. 41 

The nation thought it ſafer to lodge the power in the hands of a 
mayor, whom ſhe choſe herſelf, and to whom ſhe might preſcribe 
conditions, than in thoſe of a king, whoſe power was hereditary. 


Cnar. IV. Of the Genius of the Nation in regard to the Mayors. 


A Government, in which a nation that had an hereditary king, 
choſe a perſon to exerciſe the regal authority, ſeems very ex- 
traordinary: but independently of the circumſtances of the times, I 
apprehend that the notions. of the Franks in regard to this article 
were derived from a higher ſource. | | | 

The Franks were deſcended from the Germans, of whom (z) 
Tacitus ſays, that in the choice. of their king they were determined 
by his noble extraction; and in that of their leader, by his valour. 
This gives us an idea of the kings of the firſt race, and of the 
mayors of the palace; the former were hereditary, the latter 


elethve. — * 3 

No doubt, but thoſe princes, who ſtood up in the national aſſem- 
bly, and offered themſelves as the conductors of a public enterprize 
to ſuch as were willing to follow. them, united, generally in their 
own perſon, both the power of the mayor and the king's authority. 
By the ſplendor of their deſcent they had attained ths regal dig- 
nity ; and their military abilities having recommended them to 
the command of armies, they role to the power of mayor. By the 
regal dignity, our firſt kings preſided in the courts and aſſemblies, 
and enacted laws with the national conſent ; by the dignity of duke 
or leader, they undertook expeditions, and commanded the armies. 
In order to be acquainted with the genius of the primitive Franks 
in this reſpect, we have only to calt an eye on the conduct of (2) 
Argobaltes, a Frank by nation, on whom Valentinian had confer. 
red the command of the army. He confined the emperor to his 
own palace; where he would ſuffer nobody to ſpeak to him con- 
cerning either civil or military aFairs. Argobaſtes did at that time 


what was afterwards practiſed by the Pepins. 


CHAT. v. In what Manner the Mayors obtained the command of 
| the Armies. 


8 O long as the kings commanded their armies in perſon, the na- 
tion never thought of chuſing a leader. Clovis and his four 
ſons were at the head of the Franks, and led them on through a 
ſeries of victories. Theobald, ſon of Theodobert, a young, weak. 
and fickly prince, was the firſt (x) of our kings that confined 
himſelf to his palace. He refuſed to undertake an expedition into 
Italy againſt Narſes, and had (5) the mortification to ſee the 


(t) * hee nobilitate, duces ex wirtute - (y)] Leutharis verd et Butilinus, tametſi 
ſumu ut. moribus Germanorum. id regi ipſorum minime placebat, belli cum 
(u) See Sulpicius Alexander, in Gra- «i; fecietarem inierunt. Agathias, book i. 
gory of Tours, baok 2. Gregory of Tours, book iv. chap, g. 
(x) In the year 552. 3 5 
| Franks 


Cn ar. VI, 
Franks chuſe themſelves two chiefs, who led them againſt the 
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enemy. Of the four ſons of Clotharius I. Gontram (z) was the 
leaſt fond of commanding his armies ; the other kings followed this 
example; and, in order to intruſt the command without danger into 
other hands, they conferred it upon ſeveral chiefs or dukes (a). 

Innumerable were the inconveniencies which thence aroſe ; all 
diſcipline was loſt, no one would any longer obey, The armies 
were dreadful only to their own country ; they were loaden with 
ſpoils, before they had reached the enemy. Of theſe miſeries we 
have a very lively picture in Gregory of Tours (5). How hall 
wwe be able to obtain a victory, ſaid Gontram (c), we who do not /o 
much as keep what our anceſtors — ? Our nation is no longer the 

fame. . . . . Strange, that it ſhould be on the decline ſo early as 
the reign of Clovis's grandchildren ! 

It was therefore natural they ſhould determine at laſt upon an 
only duke, a duke inveſted with an authority over this prodigious 
multitude of feudal lords and vaſſals, who were now become 
ſtrangers to their own engagements ; a duke who was to eſtabliſh 
the military diſcipline, and to put himſelf at the head of a nation 
unhappily practiſed in making war againſt itſelf. This power was 
conferred on the mayors of the palace. 

The original function of the mayors of the palace, was the ma- 
nagement of the king's houſehold. They had afterwards, in con- 

junction (4) with other officers, the political government of fiefs ; 
and at length they obtained the ſole diſpoſal of them. They had 
alſo the adminiſtration of military affairs, and the command of the 
armies ; employ ments neceſſarily connected with the other two. 
In thoſe days it was much more difficult to raiſe than to command 
the armies ; and who but the diſpenſer of favours could have this 
authority? In this martial and independent nation, it was prudens 
to invite, rather than to compel; prudent to give away or to pro- 
miſe the fiefs, that ſhould happen to be vacant by the death of the 

ſſeſſor; prudent in fine, to reward continually, and to raiſe a 
jealouſy with regard to preferences. It was therefore right, that 
the perſon who had the ſuperintendency of the palace, ſhould alſo 
be general of the army. 


Cray. VI. Second Epocha of the Humiliation 
firſt Race. 


FTER the execution of Brunechild, the mayors were admi- 
niſtrators of the kingdom under the ſovereigns; and-+houph 
they had the conduct of the war, yet the kings were always at 
the head of the armies, and the mayor and the nation fought under 


of our Kings of the 


(z) Gontram did not even march a- 
gainſt Gondovald, who Ryled bimſelf 
ſon of Clotarius, and claimed his ſhare 
of the kingdom, 

(a) Sometimes to the number of 
twenty. See Gregory of Tours, book 5. 
Chap. 27. book $. ch. 18, and 30. book 
10. chap. 3. Dagobert, who had no 
mayor in Burgundy, obſerved the ſame 
policy, and ſeat againſt the Gaſcons ten 


dukes, and ſeveral counts who had no 
dukes over them. Fredegarius's Chro- 
nicle, chap. 78. in the year 636. 

(b) Gregory of Tours, book 8. chap. 

O. and book 10. chap. 3. Ibid. book 

$. chap» 30. 

(c) Ibid, 

(4) See the ſecond ſupplement to the 
law of the Burgundians, tit. 13. and 
Gregory of Tours, book 9. chap. 36. 


I 3 their 
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their command. But the victory (e) of duke Pepin over Theo- 
doric and his mayor, completed (7) the degradation of our 
princes; and that (g) which Charles Martel obtained over Chil. 
peric and his mayor Rainfroy, confirmed it. Auſtraſia triumphed 
twice over Neuſtria and Burgundy; and the mayoralty of Auſtraſia 
being annexed as it were to the family of the Pepins, this mayor- 
alty and family became greatly ſuperior to all the reſt. The con- 
querors were then afraid leſt ſome perſon of credit ſhould ſeize the 
king's perſon, in order to excite diſturbances. For this reaſon 
they kept (4) them in the royal palace as in a kind of priſon, and 
once a year ſhewed them to the people. There they made ordi- 
nances, but (i) theſe were ſuch as were dictated by the mayor; 
they anſwered ambafſadors, but the mayor made the anſwers. This 
is the time mentioned by (4) hiſtorians of the government of the 
mayors over the kings whom they held in ſubjection. 

The extravagant paſſion of the nation for Pepin's family went 
ſo far, that they choſe one of his grandſons, who was yet (J) an in- 
fant, for mayor; and put him over one Dagobert, that is one phan- 
tom over another. 


Cnay. VII. Of the great Offices and Fiefs under the Mayors of the 


Palace. 


T HE mayors of the palace were far from reviving the preca- 
riouſueſs of poſts and employments; for indeed their power 
was owing to the protection which in this reſpe& they had granted 
to the- nobility. Hence the great offices were continued to be 
given for life, and this uſage was every day more firmly eſta- 
bliſhed.' | 1 
But I have ſome particular reflections to make here in reſpect 
to fiefs: and in the firſt place I do not queſtion but moſt of them 
became hereditary from this time. 
In the treaty of Andeli (), Gontram and his nephew Childe- 
dert engage to maintain the. donations made to the vaſſals and 
churches by the kings his predeceilors; and leave is given to 
the (z) wives, daughters, and widows of kings, to diſpoſe by will 
and in perpetuity of whatever they hold of the exchequer. 
Marculfus wrote his formularies at the time (o) of the mayors. 


(e) See the annals of Metz, years 687, 
and. 688. 

(J) lis quidem nomina regum impo- 
nens, ipſe totius regri habens privilegium, 
&c. Annals of Metz, year 695. 

(g) Annals of Metz, year 719. 


() Sedemgue illi regalem ſub ſua diti- 


one conceſſit. Ibid. anno 719. 
(i) Ex chronico Centulenſi, lib. 2. ut re- 
ſponſa que erat edoctus wel potius juſſus 
ex ſua velut poteſtate redderet. 
(J) Annals of Metz, anno 69 1. Ann 
incipatus Pippini ſuper Tbeodoricum. 
oy 95 9 . Vals, or of Lauri- 
ſham, Pippinus dux Francorum obtinuit 
regum Francorum per annos 27. cum regi- 
bus fibi ſubjectit. 


— 


(!) Pqtbæc Theudcaldus filius gut 
(Grimoaldi) parvulus in loco ipſius, cur: 
frædicto rege Dagoberto, major-domus pa- 
latii effefius et. The anonymous con- 
tinuator of Fredegarius in the year 714. 
Chap. 104. 

(m) Cited by Gregory of Tours, book 
9. See alſo the edict of Clotharius II. 
in the year G15. art. 16, 

(n) Ur fi quid de agris fiſcalibus wel 
ſpeciebus atque præſidio pro arbitrii ſui 
woluntate facere aut cuiguam con ferre vo- 
luerint, fixa ftabilitate perpetuò conſerve- 
tur. 

(o) See the 24th and the 34th of the 
firſt book. | 


We 
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We find ſeveral (7) in which the kings make donations both 


to the perſon and to his heirs: and as the formularies repreſent 
the common actions of life, they prove that part of the fiets were 
become hereditary towards the end of the firſt race, They were 
far from having in thoſe days the idea of an unalienable demeſne; 
this is a modern thing, which they knew neither in theory nor 
practice. 

In proof hereof, we ſhall preſently produce poſitive facts; and 
if we can point out a time in which there were no longer any be- 
nefices for the army, nor any funds for its ſupport ; we mult cer- 
tainly conclude thar the ancient benefices had been alienated. The 
time I mean is that of Charles Martel, who founded ſome new 
fiefs, which we ſhould carefully diſtinguiſh from thoſe of the earlieſt 
date. | 

When the kings began to make grants in perpetuity, either 
through the corruption which crept into the government, or b 
reaſon of the conſtitution itſelf, which continually obliged thols 
princes to confer rewards ; it was natural they ſhould begin with 
giving the perpetuity of the fiefs, rather than of the counties. For 
to deprive themſelves of ſome acres of land was no great matter; 


but to renounce the right of diſpoſing of the great offices, was di- 


velting themſelves of their very power. 


Cray. VIII. Ir what Manner the alledial Eſtates were changed 
into Fiefs. 


'F HE, manner of changing an allodial eſtate into a fief, may be 
ſeen in a formulary 0 
gave it to the king, who reſtored it to the donor by way of uſufruit 
or benefice, and then the latter nominated his heirs to the king, 
In order to find out the reaſons which induced them thus- to 


change the nature of the allodia, I muſt trace the ſource of the 


ancient privileges of our nobility, a nobility who for theſe eleven 
centuries, have been ready to undergo every hardſhip, and to ſpill 
their blood in their country's ſervice. 

They who were ſeized of fiefs enjoyed very great advantages. 
The compoſition for the injuries done them was greater than that 
of freemen. It appears by the formularies of Marculfus, that it 
was a privilege belonging to the king's vaſſal, that whoever killed 
him ſhould pay a compoſition of ſix hundred ſous. This privilege 
was eſtabliſhed by the Salic law (7), and by that of the Ripua- 
rians (7); and while theſe two laws ordained a compoſition of fix 
hundred ſous for the murder of the king's vaſſal, they gave but 
(7) two hundred ſous for the murder of a perſon freeborn, if he 
was a Frank or Barbarian living under the Salic law; and only a. 
hundred for a Roman. | 

This was not the only privilege belonging to the king's vaſſals. 


() See the 14th formula of the fiiſt (y)] Book 1. formulary 13. 
book, which is equally applicable to the er) Tit. 44. See allo the titles 66. 
fiſcal eſtates given directiy and in per- § 3. and 4. and tit. 74. 
petuity, or given at firſt as a benefice, (s) Tit. 2. 
and afterwards in perpetuity : Sicut ab (t) See alſo the Jaw of the Ripuari- 


lo aut a fiſco naſtro fuit poſſeſſe. See ans, tit. 7. and the Salic law, tit. 44. 
allo the 17th formula, ibid, art. 1, and 4. 


3 I i 2 When 


Marculfus (2). Tae owner of the land 
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When (z) a man was ſammoned in court, and did not make his ap- 
earance, nor obey the judges orders, he was appealed before the 
ing ; and if he perſiſted in his contumacy, he was excluded 

from (x) the royal protection, and no one was allowed to entertain 

him, or even to give him a morſel of bread. Now, if he was a 

perſon of an ordinary condition, his goods (y) were confiſcated 

but if he was the king's vaſſal, they were not (x). The firſt by 
his contumacy was deemed ſufficiently convicted of the crime, the 
ſecond was not; the former (a) for the ſmalleſt crimes was obliged 
to undergo the trial by boiling water, the latter (5) was condemned 

to this trial only in the caſe of murder: in fine, the king's vaſſal (c] 

could not be compelled to ſwear in court againſt another vaſſal. 

Theſe privileges augmented daily, and the capitulary of Carlo- 

mannus (4) = this honour to the king's vaſſals, that they ſhall 

not be obliged to ſwear in perſon, but only by the mouth of their 

own vaſſals. Beſides, when a perſon who had theſe honours did 

not repair to the army, his puniſhment was to abſtain from fleſh- 

meat and wine as long as he had been abſent from the ſervice; 

but a freeman (e) who neglected to follow his count was fined (7) 

fixty ſous, and reduced to a ſtate of ſervitude till he paid it. 

It is very natural therefore to think that thoſe Franks who were 
not the king's vaſſals, and much more the Romans, became fond 
of entering into the ſtate of vaſſalage; and that they might not 
| be deprived of their demeſnes, they deviſed the uſage of giving 
their allodium to the king, of receiving it from him afterwards as 
a fief, and of nominating their heirs. This uſage was continued, 
and took place eſpecially during the times of confuſion under the 
ſecond race, when every man being in want of a protector, was 
_ deſirous to incorporate himſelf with (g) the other lords, and to 
enter as it were into the feudal monarchy, becauſe the political no 
longer exiſted. 

This continued under the third race, as we find by ſeveral (þ) 
charters; whether they gave their a/lodium, and reſumed it by the 
fame act; or whether it was declared an allodium, and afterward: 
acknowledged as a fief, Theſe were called f/ of reſumption. 

This does not imply that thoſe who were ſeized of fiefs admi- 
niſtered them with prudence and œconomy; for though the free- 
men grew deſirous of being poſſeſſed of fiefs, yet they managed 
this ſort of eſtates as uſufruits are managed in our days. This is 
what induced Charlemain, the moſt vigilant and attentive prince 
we ever had, to make a great many regulations (i), to hinder the 


(*) Salic law, tit. 59, and 76. ſays Lambert d. Ardres in Du Cange, on 


() Extra ſermonem regis. Salic law, the word alodis. 
tit. 59, and 76. (hb) See thoſe quoted by Du Cange, 
(y) Ibid. tit. 59. § 7. in the word aladis, and thoſe produced 
(z) Ibid. tit. 76. 1, by Galland, in his treatiſe of allodial 
() Ibid. tit. 56, and 59. lands, page 14. and the following. 
(65) Ibid. tit. 76. & 1. | (i) Second capitulary of the year 802, 
(e) Ibid. tit. 76.4 2. art. 10. and the 7th capitulary of the 
(4) Apud Vernis Palatium, in the year 803, art. 3. the 1ft capitulary in- 
year 883, art. 4, and 11. certi anni, art. 49. the 5th capitulary of 
(e) Capitulary of Charlemain, in the the year $06. art. 7. the capitulary of 
year 812. art. 1, and 3. the year 779. art. 29. and the capitulary 
J) MFeribannum. of Lewis the Pious, in the year 829. 


(g) Non infirmis roliguit beredibary art. 1. 


/ 
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fiefs from being degraded in favour of allodial eſtates. It proves 
only that in his time moſt benefices were ftill only for life, and 
conſequently that they took more care of the allodia than of the 
benefices ; but it is no argument that they did not chuſe rather to 
be the king's bondmen than freemen. They might have reaſons 
for diſpoſing of a particular eue of a fief, but they were not 
willing to be ſtripped even of their dignity, | 

I know likewiſe that Charlemain complains in a certain capitu- 
lary (4) that in ſome places there were people who gave away 
their fiefs in property, and redeemed them afterwards in the ſame 
manner. But I do not ſay, that they were not fonder of the pro- 
perty than of the uſufruit; I mean only, that when they could 
convert an allodium into a fief, which was to deſcend to their heirs, 
and 1s the caſe of the formulary above-mentioned, they had very 
great advantages in doing it. 


char. IX. How the Church Land: were converted into Fig. 


T HE uſe of the fiſcal lands ſhould have been only to ſerve as a 

donation, by which the kings were to encourage the Franks 
to undertake new expeditions, and by which on the other hand 
theſe fiſcal lands were increaſed. This, as I have already obſerv- 
ed, was the ſpirit of the nation; but theſe donations took another 
turn. There is ſtill extant (/) a ſpeech of Chilperic, grandſon of 
Clovis, in which he complains that almoſt all theſe "at had been 
already given away to the church. Our exchegquer, ſays he, is im- 


poveriſhed, and our riches are transferred to the clergy (m); none 


reign now but biſhops, wwho live in grandeur, while ours is quite 
eclipſed. s 

This was the reaſon that the mayors, who durſt not attack the 
lords, ſtripped the churches; and one of the (a) motives alledged 
by Pepin fe entering Neuſtria, was his having been invited thither 
by the clergy, to put a ſtop to the encroachments of the kings, that 
of the mayors, who deprived the church of all her poſſeſ- 

ons. 

The mayors of Auſtraſia, that is the family of the Pepins, had 
behaved towards the clergy with more moderation than thoſe of 
Neuſtria and Burgundy. This is evident from our chronicles (o), 
in which we ſee the monks perpetually extolling the devotion and 
liberality of the Pepins. They themſelves had been poſſeſſed of 
the firit places in the church. One crow does not pull out the eyes 
of another; as () Chilperic ſaid to the biſhops. 

Pepin ſubdued Neuſtria and Burgundy ; but as his pretence for 
deſtroying the mayors and kings was the grievances of the clergy, 
he could not ſtrip the latter, without acting contrary to his own 
declaration, and ſhewing that he made a jeſt of the nation, How - 


(k) The 5th of the year 806. art. 8. gory of Tours, book vii. chap. 7. 

(1) In Gregory of Tours, book vi. {n) See the annals of Metz, year 687. 
chap. 46. Exciter imprimis querelis ſacerdetum & 

(m) This is what induced him to an- ſerverum Dei, qui me ſepius adierunt ut 
nul the teſtaments made in favour of pro ſublatis injuſtà patrimoniis, &c. 
the clergy, and even the donations of (e) See the annals of Metz. 
his father; Gontram re-eſtabliſhed them, (y] In Gregory of Tours, 
and even made new donations, Gre= 2 

E&FY ever, 
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ever, the conqueſt of two great kingdoms, ard the deftruQtion of 
the oppoſite party, afforded him ſufficient means of ſatisfying his 
enerals. | 

- Pepin made himſelf maſter of the monarchy, by protecting the 
clergy; his ſon Charles Marte] could not maintain his power, but 
by oppreſſing them. I his prince finding that part of the regal 
and fiſcal lands had been given either for life, or in perpetuity to 
the nobility, and that the church, by receiving both from rich and 
poor, had acquired a great part even of the allodial eſtates, he 
reſolved to ſtrip the clergy; and as the fiefs of the firſt diviſion 
were no longer in being, he formed a ſecond (9). He took for 
himſelf and for his officers the church-lands, and the churches 
themſelves : thus he remedied an evil which differed from ordi- 
pary diſeaſes, as its extremity rendered it the more eaſy to cure. 


Cray. X. Riches of the Clergy. 


80 great were the donations made to the clergy, that under 
the three races of our princes they muſt have ſeveral times 
received the full property of all the lands of the kingdom, But 
if our kings, the nobility and the people, found the way of giving 
them all their eſtates, they found alſo the method of getting them 
back again. The ſpirit of devotion eſtabliſhed a great number of 
churches under the firſt race; but the military ſpirit was the cauſe 
of their being given away afterwards to the ſoldiery, who divided 
them amongſt their children. What a number of lands muſt have 
then been taken from the clergy's men/alia! The kings of the 
ſecond race opened their hands, and made new donations to them : 
but the Normans, who came afterwards, plundered and ravaged 
all before them, wreaking their vengeance chiefly on the prieſts 
and monks, and devoting every religious houſe to deſtruction. 
For they charged thoſe eccleſiaſtics with the ſubverſion of their 
idols, and with all the oppreſſive meaſures of Charlemain, by 
which they had been ſucceſhvely obliged to take ſhelter in the 
north. Theſe were animoſities which the ſpace of forty or fifty 
rr not been able to obliterate. In this ſituation, what a 
Toſs muſt the clergy have ſuſtained ! There were hardly eccleſiaſtics 
left to demand the eſtates of which they had been deprived. 
There remained therefore for the religious piety of the third race, 
foundations enough to make, and lands to beſtow. The opinions 
which were broached and ſpread in thoſe days, would have de- 
prived the laity of all their eſtates, if they had been but honeſt 
enough, But, if the clergy were actuated by ambition, the laity 
were not without theirs; if dying perſons gave their eſtates to 
the church, their heirs would fain reſume them. We meet with 
continual quarrels between che lords and the biſhops, the gentle- 
men and the abbots; and the clergy muſt have been very hard 
preſſed, ſince they were obliged to put themſelves under the pro- 
tection of certain lords, who granted them a momentary defence, 
and afterwards joined their oppreſſors. 


But a better adminiſtration having been eſtabliſhed under the 


(2 Karolus plurima juri ecclefioſlico militibus diſpertivit. Ex Chronico Cen- 
etrabens pracdia fiſco ſeciavity ac acinde tulenũ, libs ii. Te 
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third race, gave the clergy leave to augment their poſſeſſions; 
when the Calviniſls ſtarted up, and having plundered the churches, 
they turned all the ſacred plate into ſpecie. How could the clergy, 
be ſure of their eſtates, when they were not even fate in their per- 
ſons ? They were debating on controverſial ſubjects, while their 
archives were in flames. What did it avail them to demand 
back of an impoveriſhed "hah thoſe eſtates which were no longer 
in the poſſeſſion of the latter, but had been conveyed into other 
hands by different mortgages ? The clergy have been long ac- 
quiring, and have often refunded, and ſtill there is no end of their 
acquiſitions. 


CAT. XI. State of Europe at the Time of Charles Martel, 


(CHARLES MARTEL, who undertook to ſtrip the clergy, found 
himſelf in a moſt happy ſituation. He was both feared and 
beloved by the ſoldiery; whote intereſt he promoted, having the 
pretence of the war agaiuſt the Saracens. He was hated indeed 
by the clergy, but (r) he had no need of their aſſiſtance. The 
pope, to whom he was neceſlary, ſtretched out his arms to him. 
Every one knows the famous (5) embaſſy he received from Gre- 

ory III. Theſe two powers were ſtrictly united, becauſe they 
3 each other: the pope ſtood in need of the Franks to 
aſſiſt him againſt the Lombards and the Greeks; the Franks had 
occaſion for the pope, to ſerve for a barrier againſt the Greeks, 
and to embarraſs the Lombards. It was impoſſible therefore for 
the enterprize of Charles Martel to miſcarry. 

S. Eucherius, biſhop of Orleans, had a viſion which frightened 
all the princes of that time. I ſhall produce on this . the 
letter (7) written by the biſhops aſſembled at Rheims to Lewis 
king of Germany, who had invaded the territories of Charles the 
Bald: becauſe it will give us an inſight into the ſituation of things 
in thoſe times, and the temper of the people. They ſay (z), 
„That S. Eucherius having been ſnatched up into heaven, ſaw 
« Charles Martel tormented in the bottom of hell by order of the 
« ſaints, who are to fit with Chriſt at the laſt judgment ; that he 
4 had been condemned to this pumihment before his time, for hav- 
« ing ſtript the church of her poſſeſſions, and thereby charged 
« himſelf with the fins of all thoſe who founded thele livings ; 
« that king Pepin held a council upon this occaſion, and had or- 
« dered all the church-lands he could recover to be reſtored ; that 
as he could get back only a part of them, becauſe of his diſputes 
« with YVaifre, duke of Aquitaine, he iſſued out letters called pre- 
« caria (x) for the remainder, and made a law that the laity ſhould 


« pay 


(r) See the annals of Metz. 

(s) Epiſiolam quugue, decreto Romano- 
rum principum, fibi prediftus præſul Gre- 
forius miſerat, quod ſeſe populus KRomanus 
relifia imperatoris dominatione, ad ſuam 
defenfionem & invitam clementiam con- 
vertere voluiſſit. Annals of Metz, year 
741. Eo pace patrato, ut a partibus 
imperatoris rectderet. Predegarius. 


(e) Anno 858, apud Cariſianum; 
Bajuzius's edition, tom. 1. pag. 101. 

(u) Ibid. art. 7. pag. 109. 

(x) Precaria, gudd precibus utendum 
conceditur, ſays Cujas in his notes upon 
the ficſt book of nefs. I find in a di- 
ploma of king Pepin, dated the 3d year 
of his reign, that this prince was not the 
firſt who eſtabliſhed theſe precaria; he 
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« pay a tenth part of the church lands they poſſeſſed, and twelve 
« deniers for each houſe; that Charlemain did not give the church- 
« lands away ; on the contrary, that he publiſhed a capitulary, by 
« which he engaged both for himſelf and for his ſucceſſors never 
« to make any ſuch grant; that all they ſay is committed to writ- 
« ing, and that a great many of them heard the whole related by 
« Lewis the Debonnaire, the father of thoſe two kings.”? 

King Pepin's regulation, mentioned by the biſhops, was made in 
the council held at Leptines (y)). The church found this advan- 
tage in it, that ſuch as had received thoſe lands, held them no 
longer but in a precarious manner ; and moreover that ſhe receiv- 
ed the tythe or tenth part, and twelve deniers for every houſe that 
had belonged to her. But this was only a palliative, which did not 
remove the diſorder. | = 

Nay, it met with oppoſition, and Pepin was obliged to make 
another capitulary (z), in which he enjoins thoſe who held any of 


thoſe benefices to pay this tythe and duty, and even to keep up 


the houſes belonging to the biſhopric or monaſtery, under the pe- 
nalty of forfeiting thoſe poſſeſſions. Charlemain (a) renewed the 
regulation of Pepin. | . 

That part of the ſame letter which ſays, that Charlemain pro- 
miſed, both for himſelf and for his ſucceſſors, never to divide — 
the church lands among the ſoldiery, is agreeable to the capitulary 
of this prince, given at Aix la Chapelle, in the year 803, with a 
view of removing the apprehenſions of the clergy upon this ſub- 
Jet. But the donations already made were ſtill in force (5). The 
biſhops very juſtly add, that Lewis the Debonnaire followed the 
example of Charlemaiy, and did not give away the church- lands to 
the ſoldiery. 

And yet the old abuſes were carried to ſuch a pitch, that the 
Jaity under the children (c) of Lewis the Debonnaire, preferred 
ecclefiaſtics to bene ſices, or turned them out of their livings, with- 
The benefices (e) were di- 
vided amongſt the next heirs, and when they were held in an inde- 
cent manner, the biſhops (7) had no other remedy left, than to 
remove the relics, | 

By the capitulary (g) of Compiegne, it is enacted, that the 
king's commiſſary ſhall have a right to viſit every monaſtery, to- 


cites one made by the mayor Ebrein, 


and continued after his time. See the 


diploma of the king, in the 5th tom. of 
the hiſtorians of France by the Bene- 
dictins, art. 6. 

(-y) In the year 743. ſee the 5th book 
of the capitularies, art. 3. Baluzius's 
edition, pag. 825. 

(x) That of Metz, in the year 736, 
Art. 4 

(a) See his capitulary in the year 
303, given at Worms, Baluzius's edi- 
tion, pag. 411. where he regulates the 


. precarious contract; and that of Frank- 


fort, in the year 794, pag» 267. art. 24. 
inrelation to the repairing of the houſes ; 


and that of the year 800, pag. 330. 


(6b) As appears by the preceding note, 
and by the capitulary of Pepin king of 


Italy, where it ſays, that the king would 
give the monaſteries in fief to thoſe who 
would ſwear allegiance for fiefs: it is 
added to the law of the Lombards, 
book Iii. tit, 1. 8 30. and to the Salic 
laws, collection of Pepin's laws in 
Echard, pag. 195. tit. 26. art. 4. 

c) See the conſtitution of Lotharius 
I. in the law of the Lombards, book iii, 
law 1. 43. 

(4) Cum conſilio & conſenſu ipfius qui 
locum retinet. 

(e) Sce the conſtitution of Lotharius 
I. in the law of the Lombards, book 
lite law 1. 44 » 

(f) Ibid, 

(g) Given the 28th year of the reign 
of Charles the Bald, in the year 868. 
Baluzius's editiop, pag. 2, 3. 

gether 
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ether with the biſhop, by the conſent, and in preſence of the per- 
Pn who holds it; and this ſhews that the abuſe was general, 

Not that there were laws wanting for the reſtitution of the 
church - lands. The pope having reprimanded the biſhops for 
their neglect in regard to the re-eſtabliſhment of the monaſteries, 
they wrote to Charles the Bald (5), that they were not affected 
with this reproach, becauſe they were not culpable ; and they re- 
minded him of what had been promiſed, reſolved, and decreed in 
ſo many national aſſemblies. Accordingly they quoted nine. 

Still they went on diſputing ; till the Normans came, and made 
them all agree. 


CAT. XII. Eftabliſhment of the Tithes, 


THE pens made under king Pepin, had given the church 
rather hopes of relief, than effectually relieved her; and as 
Charles Martel found all the landed eftates of the kingdom in the 
hands of the clergy, Charlemain found all the church-lands in the 
hands of the ſoldiery. The latter could not be compelled to re- 
ſtore a voluntary donation ; and the circumſtances of that time 
rendered the thing ſtill more impracticable than it ſeemed to be of 
its own nature. On the other hand, chriſtianity ought not to have 
been loſt for want of miniſters (i), churches, and inſtruction. 
This was the reaſon of Charlemain's eſtabliſhing (4) the tithes, 
a new kind of property, which had this advantage in favour of 
the clergy, that as they were given particularly to the church, it 
was eaſier in proceſs of time to know when they were uſurped. 
Some have attempted to make this eſtabliſhment of an earlier 
date; but the authorities they produce, ſeem rather, I think, to 
prove the contrary. The conſtitution of Clotbarius (/) ſays only 
that they ſhall not raiſe certain () tithes on church-lands : fo far 
then was the church from exacting tithes at that time, that its 
whole pretenſion was to be exempted from paying them. The 
ſecond council (2) of Macon, which was held in 585, and ordains 
the payment of tithes, ſays indeed that they were paid in ancient 
times; but it ſays alſo, that the cuſtom of paying them was then 


aboliſhed. 


No one queſtions but that the clergy opened the Bible before 


(b) Cenſiſtum apud Bonoilum, the 16th 
year of Charles the Bald, in the year 
356. Baluzius's edition, pag. 78. 

(i) In the civil wars which broke out 
at the time of Charles Martel, the lands 
belonging to the church of Rheims 
were given away to laymen; the cler, 
were left to ſhift as well as they could, 
ſays the life of Remigius, Surius, tom. 
I, pag. 279. 

(k) Law of the Lombards, book 3. 
tit. 3. & 1 and 2. 

(!) It is that on which I have deſ- 
6anted in the 4th chapter of this book, 
and which is to be found in Baluzius's 
edition of the capitularies, tom. »- art, 


I Is pag. 9 
8 


(m) Agraria & paſcuaria vel decimas 
fercorum eccleſiæ concedimus, ita aut actor 
aut decimator in rebus eccleſiæ nullus acce- 
dat. The capitulary of Charlemain in 
the year 800. Baluzius's edition, pag. 
336. explains extremely well what js 
meant by that ſort of tithe from which 
the church is exempted by Clotharius; 


it was the tithe of the ſwine which were 


put into the King's foreſts to fatten ; 
and Chariemain enjoins his judges to 
pay it, as well as other people, in order 
to ſet an example: it is plain, that this 
was a 7'vht of ſeigniory or economy, 
(v) Canon? 5. ex teme 1. conciliorum 
aniiquirum Gallig ꝓcra Jacobi Su mundi. 


Charlemain's 


' \ 
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Charlemain's time, and preached the gift and offerings of the Le. 

viticus. But I dare ſay, that before that prince's reign, though 

the tithes might have been preached up, they were never eſta- 
tſhed. 

I took notice that the regulations made under king Pepin had 
ſubjected thoſe who were ſcized of church-lands in ſief to the pay- 
ment of tithes, and to the a of the churches. It was a 
great point to oblige by a law, whoſe equity could not be diſputed, 
the principal men of the nation to ſet the example. 

Charlemain did more; and we find by the capitulary (o) de 
Fillis, that he obliged his own demeſnes to the payment of the tithes : 
this was ſtill a more ſtriking example. 

But the commonalty are rarely influenced by example to ſacrifice 
their intereſts. The ſynod of-(p) Frankfort furniſhed them with 
a more cogent motive to pay the tithes. A capitulary was made 
in that ſynod, wherein it is ſaid, that in the laſt (9) famine the 
ſpikes of corn were found to contain no ſeed, the infernal ſpirits 
having devoured it all, and that thoſe ſpirits had been heard to re- 
proach them with not having paid the tithes ;- in conſequence of 
which it was ordained, that all thoſe who were ſeized of church- 
lands, ſhould pay the tithes; and the next conſequence was that 
the obligation extended to all. 

Charlemain's project did not ſucceed at firſt; for it ſeemed too 

: heavy a burthen (r). The payment of the tithes among the Jews 
was connected with the plan of the foundation of their republic; 
but here it was a burthen quite independent of the other charges of 
the eſtabliſhment of the monarchy. We find by the regulations (3) 
added to the law of the Lombards, the difficulty there was in 
cauſing the tithes to be accepted by the civil laws; and as for the 
oppoſition they met with before they were admitted by the eccleſi- 
aſtic laws, we may eaſily judge of it from the different canons of 
the councils. 
The people confented at length to pay the tithes, upon condition 
that they might have a power of redeeming them. This the con- 
ſtitution of Lewis the Debonnaire (:), and that of the emperor 
Lotharius (2) his ſon, would not allow. 

The laws of Charlemain, in regard to the eftabhſhment of tithes, 
were a work of neceſſity, not of ſuperſtition; a work in ſhort, in 
which religion only was concerned. | 

His famous diviſion of the tithes into four parts, for the repairing 
of the churches, for the poor, for the biſhop, and for the clergy, 
manifeſtly proves that he wanted to reſtore the church to that fixt 
and permanent ſtate of which ſhe had been diveſted. 


(e) Art. 6. Baluzius's edition, pag- 
332. it was given in the year doo. 
( p) Held under Charlemain, in the 


__ year 794. 


(] Experimento enim didicimus in anno 
guo illa walida fames irrej fit, ebullire va- 
cuas annonas a demonibus drworatas, & 
voces exprobrationis auditas, &c. Balu- 
zius's edition, pag. 267. art. 23. 

(r) See among the reſt the capitulary 
of Lewis the Debonnaire, in the year 
829, Baluzius's edition, page 663. a- 


* 


gainſt thoſe who to avoid paying tithes 
neglected to cultivate the lands, &c. 
art. 8. Nonis quidem & decimis, unde & 
genitor noſter & nos frequenter in diverſis 
Plalitis admonitionem frcimus. 

(s) Among others, that of Lotharius, 
book 3. tit. 3. chap. 6. 

(t) In the year 829, art. 7. in Balu- 
zius, tom. 1. pag. 663. 

(2) In the law of the Lombards, 
book Jo tit. 3 9 8. 4 


His 
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His will (x) ſhews that he was deſirous of repairing the miſ- 
chief done by his grandfather Charles Martel. He made three 
equal ſhares of his moveable goods; two of theſe he would have 
divided each into one-and-twenty parts, for the one-and-twenty 
metropolitan churches of his empire; each ou was to be ſub- 
divided between the metropolitan and the ſuffragan biſhops. The 
remaining third he diſtributed into four parts, one he gave to his 
children and grand-children, another was added to the two thirds 
already bequeathed, and the other two were aſſigned to charitable 
uſes. It ſeems as if he looked upon the immenſe donation he 
was making to the church leſs as a religious act, than as a politi- 
cal diſtribution. 


Cr. XIII. Of the Elefion of Biſhops and Abbots. 


S the church was grown poor, the kings reſigned the right of 
X (5) nominating to biſhopricks and other eccleſiaſtic benefices. 
The princes gave themſelves leſs trouble about the eccleſiaſtie 
miniſters; and the candidates were leſs ſolicitous in applying to 
their authorities, Thus the church received a kind of compen- 
ſation for the poſſeſſions ſhe had loſt. _. 

Hence if Lewis the Debonnaire (z) left the people of Rome 
in poſſeſſion of the right of chuſing their popes, it was owing 
to the general ſpirit that prevailed in his time: he behaved in the 
ſame manner to the ſee of Rome as to other biſhopricks. 


CAT. XIV. Of the Fiefs of Charles Martel. 


I SHALL not pretend to determine whether Charles Martel, 

in giving the church-lands in fief, made a grant of them for 
life, or in perpetuity. All I know 1s, that under Cherlemain (a), 
and Lotharius I. (5) there were poſſeſſions of that kind, 
which deſcended to the next heirs, and were divided amongit 
them, 

I find, moreover, that one part of them (c) was given as 
allodia, and the other as fiefs. f 

[ took notice that the proprietors of the allodia were ſubject 
to the ſervice all the ſame as the poſſeſſors of the tiefs. This, 


(x) It is a kind of codicil produced 
by Eginhard, and different from the 
will irfelf, which we find in Goldaſtus 
and Baluzius. 

(O)] See the capitulary of Charlemain 
in the year $03. art. 2. Baluzius's edi- 
tion, page 379. and the edict of Lewis 
the Pious, in the year 834, in Goldaſt. 
Conſtit. Imperial. tom. 1. 

() This is mentioned in the fa- 
mous canon, ego Ludwvicus, which is a 
palpable forgery: ic is in Baluzius's 
edition, pag. 501. in the year 817. 

(a) As appears by his capitulary, in 
the year 901. art. 17. in Baluzius, 
tom. 1. pag. 360. 


(5) See his conſtitution, inſerted in 
the code of the Lombards, book z. 
tit. 1. 8 44. 

(c) See the above cconſtitutior, and 
the capitulary of Charles the Bad, in 
the year $46. chap. 20. in Villa Spar- 
naco, Boluzius's edition, tom. 2. pag. 
31. and that of the year $53. Chap. 3. 
and 5. in the ſynod of Soiſſons, Balu- 
zius's edition, tom. 2. pag. 84. and 
that of the year 8 54. apud Attiniacum, 
chap. o. Baluzius's edition, tom. 2. 
pag. 70. See alto the firſt capitulary 
of Charlemain, incerti anni, art. 49 and 
56. Batuzius's edition, tom. 1. page 
519. : 

without 
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without doubt, was partly the reaſon that Charles Marts! mad 
— alloctal lands, as well as of fiefs. 2 
* 


CA. XV. The ſame Subject continued. 


W E muſt obſerve, that the fiefs having been changed into 

church - lands, and theſe again into fiefs, they borrowed 
ſomething of each other. Thus the church-lands had the pri- 
vileges of fiefs, and theſe had the privileges of church-lands, 
Such were the (4) honorary rights of churches, which began at 
that time. And as thoſe rights have been ever annexed to the 
Judiciary power, in preference to what is ſtill called the fief, it 
follows that the patrimonial juriſdiftions were eſtabliſhed at the 
fame time with thoſe very rights. 


Caray. XVI. Confuſion of the Royaliy and Mayoralty. The ſecond 


Ace. 


T H E connexion of my ſubject has made me invert the order 

of time, ſo as to ſpeak of Charlemain before I had men- 
tioned the famous epocha of the tranſlation of the crown to the 
Carlovingians under king Pepin: a revolution which, contrary 
to the nature of ordinary events, is more remarked perhaps in our 
days than when it happened. 

The kings had no authority; they had only an empty name, 
The regal title was hereditary, and that of mayor elective. Though 
it was latterly in the power of the mayors to place any of the 
Merovingians on the throne, they had not yet taken a king of 
another race; and the ancient law which fixed the, crown in a par- 
ticular family, was not yet eraſed out of the hearts of the Franks, 
The king's perſon was almoſt unknown in the monarchy ; bur the 
royalty was eſtabliſhed. Pepin, fon of Charles Martel, thought 
it would be proper to confound thoſe two titles, a confuſion which 
would leave it a moot point, whether the new royalty was heredi- 
tary or not; and this was ſufficient for him, who to the regal 
dignity had joined a great power. The mayor's authority was 
then blended with that of the king. In the mixture of theſe two 
authorities a kind of reconcihaucn was made; the mayor had 
been elective, and the king hereditary: the crown, at the be- 

inning of the ſecond race, was elective, becauſe the people choſe ; 
it was hereditary, becauſe they always choſe in the fame fa- 
mily (e). : 

Father le Cointe, in oppoſition to the authority of all ancient 
records (/), denies (g) that the pope authoriſec this great change; 


(4) See the capitularies, book 5. ir, wt patri ſus ſurcedat in regni hare- 
art. 44. and the edict of Piſtes in the ditate. 
vear 869. art. 8 and g. where we find (f) The anonymous chron. in the 
rhe honorary rights of the lords efta- year 752. aud Chronic. Centul. in the 
b'iſned, in the ſame manner as they year 754. 
are at this very day. (g) Fatclla gue pſt Pippini mortem 

(e) See the will of Charlemain, and excogirata ef, equitati ac ſanchitati Za- 
the diviſion which Lewis the Debon- charie pate plurimum 1 O's 6 0 0 5 
naire made to his children in the aſſem- Eccleſiaſtic annals of the French, tom. 
bly of the ſtates held at Querzy, pro- 2, pag. 319, - 
duced by Ooldaſt, en fepuins gere 

and 
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and one of his reaſons is, that he would have committed an in- 
Juſtice. A fine thing to ſee an hiſtorian judge of facts from the 
circumſtances of duty! At this rate we ſhould have no hiſtory 
at all, | | | 

Be that as it may, it is very certain that immediately after duke 
Pepin's victory, the Merovingians ceaſed to be the reigning fa- 
a tn When his grandſon Pepin was crowned king, it was only 
a ceremony the more, and a phantom the leſs; he acquired no- 
thing thereby but the royal ornaments, there was no change made 
in the nation. 

This I have ſaid in order to fix the moment df the revolution, 
that we may not be miſtaken in looking upon that as a revolution 
which was only a conſequence of it. | 

When Hugh Capet was crowned king, at the beginning of the 
third race, there was a much greater change; becauſe the kingdom 
paſſed from a ſtate of anarchy to ſome kind of government; bur 
when Pepin aſcended the throne, there was only a tranſition 
from one government to another of the ſame nature. 

When Pepin was crowned king, there was only a change of 
name: but when Hugh Capet was crowned, there was a change 
in the nature of the thing, becauſe by uniting a great fief to the 
crown, the anarchy ceaſed. | 

When Pepin was crowyed, the title of king was united to the 
higheſt office; when Hugh Capet was crowned, it was annexed 
to the greateſt ket, 


Caar. XVII. 4 particular Circumſtance in the Flectia of the 
Kings of the ſecoud Race. 


WE find by the formulary (4) of Pepin's coronation, that 
Charles and Carloman were alſo anointed; and that the 

French nobility bound themſelves, on pain of interdiction and 

excommunication, never to chuſe a prince (i) of another family. 

It appears by the wills of Charlemain and Lewis the Debon- 
naire, that the Franks made a choice among the king's children; 
which agrees with the above-mentioned clauſe. And when the 
empire was transferred from Charlemain's family, the election, 
which before had been conditional, became ſimple and abſolute; 
fo that the ancient conſtitution was altered. 

Pepin perceiving himſelf near his end, aſſembled (4) the lords 
both temporal and ſpiritual at St. Depis, and divided his kingdom 
between his two ſons Charles and Carloman. We have not the 
acts of this aſſembly; but we find what was there tranſacted, in 
the author of the ancient hiſtorial collection, publiſhed by Cani- 
ſius, and in (/) the writer of the annals of Mentz, according to 
() the obſervation of Baluzius. Here 1 meet with two things 
in ſome meaſure contradictory; that he made this divifion with 
the conſent of the nobility, and afterwards that he made it by 


(t) Vol. 5th of the hiſtorians of France, pag. 10. 


France by the Benedictins, pag. 9. (k) In.the year 768. 

(i) Ur runquam de alterius lumbis re- (J) Tom. 2, lectionis antique. 
gem in evo fræſumant eligere, ſed ex ip - (m) Edition of the capitularies, tom. 
fern. Vol 5h of the biſtorians of f. pag. 188. 


his 


ww 
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his paternal authority. This proves what I ſaid, that the people's 
right in the ſecond race was to chuſe in the ſame family; it was pro- 
perly ſpeaking rather a right of excluſion, than that of election. 

This kind of elective right is confirmed by the records of the 
ſecond race. Such is this capitulary of the diviſion of the em- 
pire made by Charlemain among his three children, in which, 
after ſettling their ſhares, he ſays (2) That if one of the three bro. 
thers. happens to have a ſon, ſuch as the people ſhall be willing to chuſe 
as a fit perſen to ſucceed to his father's kingdom, his uncles ſhall conſent 
to it. 

This ſame regulation is to be met with in the partition (o) 


which Lewis the Debonnaire made among his three children, 


Pepin, Lewis, arid Charles, in the year 837, at the aſſembly of 


Aix la Chapelle: and likewiſe in another (p) partition, made 
twenty years before, by the ſame emperor, in favour of Lotha- 
rius, Pepin, and Lewis. We may likewiſe ſee the oath which 
Lewis the Stammerer took at Compeigne, at his coronation, 7 
Lewis, by the divine mercy, and the people's election (q) appointed 


Ling, do promiſe . . . . What I ſay is confirmed by the acts of the 


council of Valence (r) held in the year 890, for the election of 
Lewis, ſon of Boſon, to the kingdom of Arles. Lewis was there 
elected, and the principal reaſon they gave for chuſing him, 


is, that he was of the imperial family (5s), that Charles the Far 


had conferred upon him the dignity of king, and that the emperor 
Arnold had inveſted him by the ſceptre, and by the miniſtry of 


his ambaſſadors. 
bered or dependent 


hereditary. . 


The kingdom of Arles, like the other diſmem- 
kingdoms of Charlemagne, was eleCtive and 


Caray. XVIII. Charkmais. 


HARLEMAIN's attention was to reſtrain the power of the 
nobility within proper bounds, and to hinder them from op- 
prefling the freemen and the clergy. Ile balanced the ſeveral 
orders of the ſtate, and remained perfect maſter of them all. 
The whole was united by the ſtrength of his genius, He led the 


' nobility continually from one expedition to another; giving them 


execution of his deſigns. 


care to ſee them executed. 


no time to form conſpiracies, but employing them entirely in the 
The empire was ſupported by the 
greatneſs of its chief: the prince was great, but the man was 
greater, 'The kings his children were his firſt ſubjects, the in- 
ftrurhents of his power, and patterns of obedience. He made 
admirable regulations; and, what is fill more admirable, he took 
His genius diffuſed itſelf through 
every part of the empire. We find in this prince's laws a ſpirit 
of forecaſt and ſagacity that comprizes every thing, and a certain 


| ak) In the 1ſt capitulary of the year 


» Baluzius's edition, page 439. 


"art. 5, 
(e) In Goldaſt. Imperial. Conſtitut. 


tom. 2. page 19. 
(p) Baluzius's edition, page 574. 


art. 14. Si vero aliquis illorum decedens 
degitimos 


tefas ipſa dividatur, jed potius populus 


nos reliquerit. non inter eos po- 


pariter conveniens, unum ex eit quem do- 
minus ©Mluerit eli gat, & bunc ſenior frater 


in luco fratris & 4p 4-49 

(g) Capitulary of the year 877. Ba- 
luzius's edition, page 272. 

(7) In tather Labbe's councils, tom. 
9. col. 424. and in Dumont's Corp« 
Diplomat. tom. 1. art. 36. 

(5) By the mother's lide. | 

force 
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force that appears irreſiſtible. All pretexts (z) for evading the 
performance of duties are removed, neglects are corrected, abuſes 
reformed, or prevented. He knew how to puniſh, but he under- 
ſtood much better how to pardon. He was great in his defigns, 
and ſimple in the execution of them. No prince ever poſſeſſed 
in a higher degree the art of performing the greateſt things with 
eaſe, and the moſt difficult with expedition, He was continually 
viſiting the ſeveral parts of his vaſt empire, and made them feel 
the weight of bis hand wherever he fell. New difficulties ſprung 
up on every ſide, and on every ſide he removed them. Never 
prince had more reſolution in facing dangers; never prince knew 
better how to avoid them. He mocked all manner of perils, and 
particularly thoſe to which great conquerors are generally ſub- 
ject, namely conſpiracies. This ſurpriſing prince was extremely 
moderate, of a very mild character, plain and ſimple in his beha- 
viour. He loved to converſe freely with the — of his court. 
He indulged perhaps too much his paſſion for the fair ſex; a fail- 
ing however which in a prince who always governed by himſelf, 
and who ſpent his life in a continual ſeries of toils, may merit ſome 
allowance. He was wonderfully exact in his expences; adminiſter- 
ing his demeſnes with prudence, attention, and ezconomy, A 
father («) might learn from his laws how to govern his family ; 
and we find in his capitularies the pure and ſacred ſource from 
whence he derived his riches. I thall add only one word more : 
he gave orders that (v) the eggs in the bartons on his demeſnes, 
and the ſuperfluous garden ſtuff, ſhould be fold; a moſt wonderful 
economy in a prince, who had diſtributed among his people all the 
riches of the Lombards, and the immenſe treatures of thoſe Huns 
that had plundered the whole world. 


Cuar. XIX. The ſame Subje@ continued. 


T HIS great prince was afraid leſt thoſe whom he entruſted in 

diſtant parts with the command, ſhould be inclined to revolt; 
and thought he ſhould find more docility among the clergy. For 
this reaſon he erected a great number of biſhopricks in Germany (x), 
and endowed them with very large fiefs. It appears by. ſome 
charters, that the clauſes containing the prerogatives of thoſe fiefs, 
were not different from ſuch as were commonly inſerted in thoſe 
grants (y); though at preſent we find the principal eccleſiaſtics 
of Germany inveſted with a ſovereign power. Be that as it may, 
theſe were ſome of the contrivances he uſed againſt the Saxons. 
That which he could not expect from the indolence and ſupineneſs 


(t) See his 3d capitulary of the year 
$11. page 486. art. 1, 2, 3, 4, 5 6, 7, 
and 8. and the iſt capitulary of the 
year 812. page 490. art. 1. and the 
capitulary of the year 812. page 494. 
art. 9 and 11. 

(u) See the capitulary de Villis in the 
year 8co. his 2d capitulary of the year 
813. art. 6 and 19. and the 5th book 
of the capitularies, art. 303. 

(v) Capitul. de Villis, art. 39. See 
this whole capitulary, which is a maſter- 


piece of prudence, good adminiſtra- 
tion, and œconomy. 

(x) Sce among others the found1- 
tion of the archbiſhoprick of Bremen 
in the capitulary of the year 789. Ba- 
luzius's edition, page 245. Y 

( y) For inſtance, the prohibition to 
the king's judges againſt entering upon 
the territory to demand the freda, and 
other duties. I have ſaid a good deal 
concerning this in the preceding book. 


of 


# 
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of a vaſſal, he thought he 9 promiſe himſelf from the ſedulous 
attention of a biſhop. Beſides a vaſſal of that kind, far from 
making uſe of the conquered people againſt him, would rather 
ſtand in need of his aſſiſtance to ſupport himſelf againſt his 


people. 
CHAT. XX. Lewis the Debennaire. 


; W N Auguſtus Cæſar was in Egypt, he ordered Alexan- 
der's tomb to be opened; and upon their aſking him whe- 
ther he was willing they ſhould open the tombs of the Ptolemys, 
he made anſwer, that he wanted to ſee the king, and not the 
dead. Thus, in the hiſtory of the ſecond race, we are continually 
looking for Pepin and Charlemain; we want to ſee the kings, 
and not the dead. 
A prince'who was the ſport of his paſſions, and a dupe even 
to his virtues; a prince who never underſtood rightly either his 
- own ſtrength or weakneſs; a prince who was incapable of making 
| himſelf either feared or beloved; a prince, in fine, who with few 
vices in his heart, had all manner of defects in his underſtanding, 


took the reins of the empire into his hands which had been 


held by Charlemain. 
At a time when the whole world is in tears for the death of 
his father, at a time of ſurpriſe and alarm, when the ſubjects of 
that extenſive empire, all call upon Charles, who is no more; at 
a time when he is advancing with all expedition to take poſſeſſion 
of his father's throne, he ſends ſome truſty officers before him, 
in erder to ſeize the perſons of thoſe who had contributed to the 
' irregularity of his ſiſters. This ſtep was productive of the moſt 
terrible cataſtrophes (z). It was imprudent and precipitate, He 
began with puniſhing demeſtic crimes, before he reached the 
— and with alienating the minds of his ſubjects, before he 
aſcended the throne. | 
His nephew, Bernard king of Italy, being come to implore 
his clemency, he ordered his eyes to be put out, which proved 
the cauſe of that prince's death a few days after, and created 
Lewis a great many enemies. His apprehenſion of the conſe- 
- quence induced him to ſhut his brothers up in a monaſtery ; by 
which means the number of his enemies increaſed. Theſe two 
laſt tranſactions were afterwards laid to his charge in a judicial 
manner (a); and his accuſers did not fail to tell him, that he had 
_ violated his oath, and the ſolemn promifes which he had made to 
his father on the day of his coronation. 
After the death of the empreſs Hermengardis, by whom he 
had three children, he married Judith, and had a ſon by that 
princeſs ; but ſoon mixing all the —— of an old huſband 
with all the weakneſs of an old king, he flung his family into a 
diſorder, which was followed with the downfal of the monarchy. 
' He was continually altering the partitions he had made among 
his children. And yet theſe partitions had been confirmed each 


(z) The anonymous author of the (a) See his trial, and the cixcum- 
life of Lewis the Debonnaire, in Du- ſtances of his depoſition, in Duchefne's 


cheſue's collection, tom. 2. page 295. Collection, tom. 2. page 133. 
- 
an 
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in their turn by his own oath, and by thoſe of his children and 
the noblity; This was as if he wanted to try the fidelity of his 
ſubjects; it was endeavouring by confuſion, ſcruples, and equivo- 
cation, to puzzle their obedience; it was confounding the different 
rights of thoſe princes, and rendering their titles dubious, eſpe - 
cially at a time when there were but few fortreſſes, and when the 
principal bulwark of authority was the fealty ſworn and ac- 
cepted. 

The emperor's children, in order to preſerve their ſhares, courted 
the clergy, and granted them privileges till then unheard. Theſes 
privileges were ſpecious ; and the clergy, in return, were made to 
warrant the revolution in favour of thoſe princes. Agobard (3) 
repreſents to Lewis the Debonnaire, his having ſent Lotharius to 
Rome, in order to have him declared emperor ; and that he had 
made a diviſion of his dominions among his children, after having 
conſulted heaven by three days faſting and praying. What de- 
fence could ſuch a weak prince make againſt the attack of ſuper- 
- ſition ? It is eaſy to perceive the ſhock which the ſupreme autho- 
rity muſt have twice received from his impriſonment, and from his 
public penance; they would fain degrade the king, and they 
degraded the regal dignity. 

We find a difficulty at firſt to conceive how a prince who was 

ſſeſſed of ſeveral good qualities, who had ſome knowledge, who 

ad a natural diſpoſition to virtue, and who in ſhort was the ſon 
of Charlemain, could have ſuch a number of enemies (c), ſo im- 
petuous and implacable as even to inſult him in his humiliation, 
and to be determined upon his ruin: and indeed, they would 
have utterly completed it, if his children, who in the main were 
more honeſt than they, had been ſteady in their deſign, and could 
have agreed amongſt themſelves. 


CAF. XXI. The ſame Subject continued. 


T HE ſtrength and ſolidity for which the kingdom was indebted 
to Charlemain, ſtill ſubſiſted under Lewis the Debonnaire in 
ſuch a degree as enabled the ſtate to ſupport its grandeur, and to 
command reſpect from foreign nations. The prince's underſtand- 
ing was weak, but the nation was warlike. His authority declined 
— home, though there ſeemed to be no diminution of power 
abroad, 

Charles Martel, Pepin, and Charlemain, were in ſucceſſion 
rulers of the monarchy, The firſt flattered the avarice of the ſol- 
diers; the other two that of the clergy. 

In the French conſtitution, the whole power of the ſtate was 
lodged in the hands of the king, the nobility, and clergy. Charles 
Martel, Pepin, and Charlemain, joined ſometimes their intereſt with 
one of thoſe parties to check the other, and generally with both 
but Lewis the Debonnaire could gain the affection of neither. He 
diſobliged the biſhops by publiſhing regulations which had the air 


(5) See his letters, his life written by Tegan: Tanto enim 

(e) See his trial, and the circum- odio /aborabat, ut tæderet eos vita ipſias, 
Rances of his depoſition, in Ducheſne's ſays this ano ymous author in Du- 
Collection, tom. 2. Page 331. See alſo cheſne, tom. 2. p. 307. 
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of ſeverity, becauſe he carried things to a greater length than 
was agreeable to their inclination. Very good laws may be il}. 
timed, The biſhops in thoſe days, being accuſtomed to take the 
field againſt-the Saracens (4) and the Saxons, had very little of 
the ſpirit of religion, On the other hand, as he had no longer 
any confidence in the nobility, he promoted mean people, turning 
the nobles out of their employments at court (e), to make room 
for ſtrangers and upſtarts. By theſe means the affections of the 
two great bodies of the nobility and clergy were alienated from 
their prince, the conſequence of which was a total deſertion. 


Cuay, XXII. The ſame Subject continued. 


UT what chiefly contributed to weaken the monarchy, was the 

- - extravagance of this prince in alienating the crown de- 
meſnes (7). And here it is that we ought to liſten to the account 
of Nitard, one of our moſt judicious hiſtorians, a grandſon of 
Charlemain, ftrongly attached to Lewis the Debonnaire, and who 
wrote his hiſtory by order of Charles the Bald. 

He ſays, „that one Adelhard for ſome time gained ſuch an 
e aſcendant over the emperor, that this prince conformed to his 
« will in every thing; that at the inſtigation of this favourite, he 
« had granted the crown lands (g) to every body that aſked 
« them, by which means the ſtate was ruined (þ),”” Thus he did 
the fame miſchief throughout the empire, as I (i) obſerved he 
had done in Aquitaine; the former Chaclemain redreſſed; but 
the latter was paſt all remedy. 

'The ftate was reduced to the fame debility in which Charles 
Martel found it upon his acceſſion to the mayoralty ; and fo deſ- 
perate were its circumſtances, that no exertion of authority was 
any longer capable of ſaving it. 7 | | 
The treaſury was ſo exnauſted, that in the reign of Charles 

the Bald, no one could continue (4) in his employments, nor be 
fafe in his perſon,” without paying for it. When they had it in 
their power to deſtroy the Normans (J), they took money to let 
them eſcape : and the firſt advice which Hincmar gives to Lewis 
the Stammerer, is to aſk of the aſſembly of the nation a ſufficient 
allowance to defray the expences of his houſhold. 


(4) Tegan fays, that what ſeldom (g] Hine libertates, bine publica in 
happened under Charlemain was a com- propriis ufibus diſtribuere ſuaſit. Nitard, 
mon practice under Lewis. lib. 4. prope finem. 

(e) Being defirous to check the no- ( Rempublicam penitiis annullavit. 
bility, he promoted one Bernard to the Ibid, 
place of chamberlain, by which the (7) See book xxx. c. 17. 
great lords were exaſperated to the () Hincmar, let. 1. to Lewis the 
higheſt pitch. Stammerer. 

(f) Vll regias que erant ſui & (/] See the fragment of the chro- 
avi & tritaui, fidelſibus ſuis tradidit eas nicle of the monaſtery of S. Sergius in 
in poſſeſſiones ſempiternas : fecit enim boc diu Angers, in Ducheſne, tom. 2. p. 40. 
tempore. Tegan de Geitis Ludovici Pii, 


— 
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CAT. XXIII. The ſame Subject continued, 


HE elergy had reaſon to repent the protection had grant- 

ed to ww children of Levis the bbb. +.» rince, 
as I have already obſerved, had never given (] any of the church- 
lands by precepts to the laity ; but it was not Jong before Lotha- 
rius in Italy, and Pepin in Aquitaine, quitted Charlemain's plan, 
and reſumed that of Charles Martel. The clergy had recourſe 
to the emperor againſt his children, but they themſelves had 
weakened the authority to which they 1 In Aquitaine, 
ſome condeſcenſion was ſhewn, but none in Italy. ; 

The civil wars with which the life of Lewis the Debonnaire 
had been embroiled, were the ſeed of thoſe which followed his 
death. The three brothers Lotharius, Lewis, and Charles, endea- 
voured each to bring over the nobility to their party. To ſuch 
as were willing therefore to follow them they granted church- 
lands by precepts; ſo that to gain the nobility, they ſacrificed the 
clergy. 

We find in the capitularies (2), that thoſe princes were obliged 
to yield to the importunity of demands, and that what they would 
not often have freely granted, was extorted from them: we find 
that the clergy thought themſelves more oppreſſed by the nobility 
than by the Kings. It appears that Charles the Bald (o) became 
the greateſt enemy of the patrimony of the clergy, whether he was 
moſt incenſed againſt them for having degraded his father on their 
account, or whether he was the moſt timorous. Be that as it may, 
we meet with (y) continual quarrels in the capitularies ; between 
the clergy who demanded their eſtates, and the nobility who re- 
fuſed or deferred to reſtore them; and the kings acting as me- 


diators. 


The ſituation of affairs at that time is a ſpeQacle really deſerv- 
ing of pity. While Lewis the Debonnaire made immenſe dona- 


{m) See what the biſhops ſay in the 

ſynod of the year 845. apud Teudonis 
Villam, art. 4. 
() See the ſynod in the year 845, 
apud Teudonis villam, art. 3» & 4. which 
gives a very exact deſcription of things; 
2s alſo, that of the ſame year, held at 
the palace of Vernes, art. 12. and the 
ſynod of Beauvais alſo in the ſame year, 
art. 3, 4, and 6. and the capitulary in 
Villa Sparnaco, in the year 846, art. 20. 
and the letter which the biſhops aſſem- 
bled at Rheims wrote in 858, to Lewis 
king of Germany, art. 8. 

(e) See the capitulary in Villa Spar- 
naco, in the year 846. The nobility 
had ſet the king again the biſhops, in- 
ſomuch that he expelled them from the 
aflembly z a few of the canons enacted 
in council were picked out, and the pre- 
lates were told that theſe were the only 
ones which ſhould be obſerved ; nothing 
was granted them that could be refuſed. 


See art. 20, 21, and 22. See alſe the 
letter which the biſhops afſembled at 
Rheims wrote in the year 858, to Lewis 
king of Germany, and the edit of 
Piſtes, in the year 864. art. 5. 

(] See this veiy — * in the 
year 846, in Villa Sparnaco. See alſo 
the capitulary of the aſſembly held apud 
Marſnam, in the year 847. art. 4. wheres 
in the clergy reduced themſelves to de- 
mand only the reſtitution of what they 
had been poſſeſſed of under Lewis the 
Debonnaire. See alſo the capitulary of 
the year $51. apud Marſnam, art. 6. 
and 7. which confirms the nobility and 
clergy in their ſeveral poſſeſſions, and 
that apud Bonoilum, in the year $56, 
which is a remonſtrance of the biſhops 
to the king, becauſe the evils, atter ſo 
many laws, had not been redreſſed; andy 
in fine, the letter which the biſhops aſ- 
ſembled at Rheims wrote in the year 
858, to Lewis king of Germany, art. 8. 
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tions out of his demeſnes to the clergy ; his children diſtributed 
the church-lands among the laity. The ſame prince with one 
hand enriched, and with another oftentimes ſtripped the clergy. 
The latter had no fixt ſtate; one moment they were plundered, 
— 1g they received ſatisfaction: but the crown was continually 

ſing. 385 2 
3 the cloſe of the reign of Charles the Bald, and from 
that time forward, there was an end of the diſputes of the clergy 
and laity, concerning the reſtitution of church-lands. Ihe biſhops 
indeed breathed out ſtill a few fighs in their remonſtrances to 
Charles the Bald, which we find in the capitulary of the year 856, 
and in the letter (2) they wrote to Lewis king of Germany, in 
the year 858: but they propoſed things, and challenged promiſes, 
ſo often eluded, that we plainly ſee they had no longer any hopes 
of obtaining their deſire. 

All that could be expected then, was (7) to repair in general 
the injuries done both to church and ſtate. The kings engaged 
not to deprive the nobility of their freemen, and not to give away 
any more church-lands by precepts (); ſo that the intereſts of 
the clergy and nobility ſeemed then to be united. 

The dreadful depredations of the Normans, as I have already 
obſerved, contributed greatly to put an end to thoſe quarrels. 

The authority of our kings diminiſhing every day, both for 
the reaſons already given, = thoſe which I ſhall mention here- 
after, they —.— they had no better reſource left, than to re- 
fign themſelves into the hands of the clergy. But the eccleſiaſtics 
had weakened the power of the kings, and theſe had diminiſhed 
the influence of the eccleſiaſtics. 

In vain did Charles the Bald and his fucceffors call in the 
church to ſapport the ſtate, and to prevent its ruin; in vain did 
they avail tnemſelves of the (7) reſpe&t which the commonalty 
had for tha body, to maintain that which they ſhould alſo have 
for their prince; in vain did they endeavour («) to give an au- 
thority to their laws by that of the canons ; in vain did they join 
the eccleſiaſtic {x) with the civil puniſhments; in vain to counter- 
balance the authority of the count (y) did they give to each biſhop 


the title of their commiſſary in the ſeveral provinces : it was im- 


= poſſible for the clergy to repair the miſchief they had done; and a 
terrible misfortune which I ſhall preſently mention, proved the ruin 
of the monarchy. | 


(] Art. 8. throni Dei ſunt dicti, in quibus Deus ſedet, 
(7) See the capitulary of the year 8 52, & per quos ſua decernit judicia, quorum 
art. 6 & 7. paternis correctionibus & caſtigatoriis judi- 
(s) Charles the Bald, in the ſynod of ciis me /ubdere fui paratus & in pruꝶſenti 
Soiſſ ns, ſays, that he had promiſed the ſum ſubditus. 
biſhops nat to iſſue out any more precepts {u) See the capitulary of Charles the 
relating to church-/ands. Capitularies of Bald de Carifiaco, in the year 857. Ba- 
the year $53, art. 11. Baluzius's edi- luzius's edition, tom. ii. page 1. $ 1, 
tion, tom. ii. p. 56. 2, 4, and 7. 

(e) See the capitulary of Charles the (x) See the ſynod of Piſtes, in the year 
Bald, apud Saponarias, in the year 859. $02. art. 4. and the capitulary of Lewis 
art. 3. © Venilon, whom I made arch- II. apud Mernis palatium, in the year 
© biſhop of Sens, as conſecrated me; 883. art. 4 & 5. 

«& and I ought not to be expelle the (95) Capitulary of the year 876, under 
& kingdom by any body.” Sa:tem fine Charles the Bald, in Synodo Pontigo- 
audientia & judicio epiſcoporum, quorum nenſi, Baluzius 's edition, art. 12. 

miniſterio in regem ſum conſecratns, & qui 
CHAP» 
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CAP. XXIV. That the F 8 were rendered capable holding 
16%. G | 


J Said that the freemen were led againſt the enemy by their 
count, and the vaſſals by their lord. This was the reaſon that 
the ſeveral orders of the ſtate balanced each other; and though 
the king's vaſſals had other vaſſals under them, yet they might bo 
over-awed by the count, who was at the head of all the freemen 
of the monarchy. 

The freemen (z) were not allowed at firſt to do homage for a 
fief; but in proceſs of time, this was permitted: and I find that 
this change was made during the period that elapſed from the 
reign of Gontram to that of Charlemain, This I prove by the 
compariſon which may be drawn between the treaty of Andely (a), 
ſigned by Gontram, Childebert, and queen Brunechild, and the (5) 
partition made by Charlemain amongſt his children, as well as a 
like partition by Lewis the Debonnaire. Theſe three acts contain 
nearly the ſame regulations, with regard to the vaſſals; and as 
they determine the very ſame points, under almoſt the ſame cir- 
cumſtances, the ſpirit as well as the letter of thoſe three treaties in 
this reſpect, are very much alike. 

But as to what concerns the freemen, there is a capital difference. 
The treaty of Andely does not ſay that they might do homage for 
a fief; whereas we find in the diviſions of Charlemain and Lewis 
the Debonnaire expreſs clauſes to empower them to do homage. 
'This ſhews that a new uſage had been introduced after the treaty 
of Andely, whereby the ffeemen were become capable of this great 
privilege. 

This muſt have happened when Charles Martel, after diftributing 
the church-lands to his ſoldiers, partly in hef, and partly as allodia, 
made a kind of revolution in the feudal laws. It is very probable 
that the nobility who were ſeized already of hefs, found a greater 
advantage in receiving the new grants as alladia; and that the 
freemen thought themſeives happy in accepting them as fiefs. 


Car. XXV. Treg PrINCIPAL CAUSE OF THE HUMILIA- 
TION OF THE SECOND RACE. 


Changes in the Alledia. 


CHAR LEM AIN in the partition (c) mentioned in the pre- 
ceding chapter, ordained, that after his death, the vaſſals 
belonging to each king ſhould be permitted to receive benefices 
in their own ſovereign's dominion, and not in thoſe (4) of an- 
other; whereas they (e) might keep their allodial eſtates in any of 
their dominions. But he adds (7), that every freeman might, after 
the 


(z) See what has been ſaid already, Pepin, and Lewis; it is quoted by Gol. 
book xxx. laſt chapter towards the end. daſt, and by Baluzius, tom. 1. p. 439- 
(a) In the year 587. in Gregory of (4) Art. 9. page 443. Which is a- 
Tours, book g. greeable to the treaty of Andely, in Gre- 
5) See the following chapter, where gory of Tours, book ix. 
I ſhall ſpeak more diffuſively of thoſe (e) Art. 10. and there is no mention 
partitions; and the notes in which they made of this in the treaty of Andely. 


are quoted, (f) In Baluzius, tom. 1. 574. Li- 
(e) In the year 806. between Charles, centiam babeat wnuſquiſque liber bomo qui 
a | RY ſenicrem 


C3 
4 

L 

N F 
3 
1 
ö 1 
? 
C 
1 
. 


N 


363 Tas SPIRIT or LAWS: Book xxxI. 


the death of his lord, do homage in any of the three kingdoms to 
whom he pleaſed, as well as he that never had been ſabje to a 
lord. We find the ſame regulations in the partition which Lewis 
the Debonnaire made — his children in the year 817. 

But though the freemen had done homage for a fief, yet the 
count's militia was not thereby weakened : the freeman was till 
obliged to contribute for his alladium, and to get people ready for 
the ſervice belonging to it, at the proportion of one man to four 
manors; or elſe to procure a man that ſhould do the duty of the 
fief in his ſtead. And when ſome abuſes had been introduced 
upon this head, they were redreſſed, as appears by the conſtitu- 
tions (g) of Charlemain, and by that (5) of Pepin king of Italy, 
which explain each other, 

The remark made by hiſtorians, that the battle of Fontenay was 
the ruin of the monarchy, is very true ; but I beg leave to caſt an 
eye on the unhappy conſequences of that day. 

Some time after that battle, the three brothers Lotharius, 
Lewis, and Charles, made a treaty (i), wherein J find ſome 
clauſes which muſt have altered the whole political ſyſtem of the 
French gove:nment, | 

In the declaration (4), which Charles made to the people, of 
that part of the treaty relating to them, he ſays, that (/) every 
freeman might chuſe whom he pleaſed for his lord, whether the 
king or any of the-nobility. Before this treaty, the freeman might 
do homage for a fief; but his allodium fill continued under the 
immediate power of the king, that is, under the count's juriſdic- 
tion; and he depended on the lord to whom he vowed fealty, only 
on account of the fief which he had obtained. After that treaty, 
every freeman had a right to ſubject his allodium to the king, or to 
any other lord, as he thought proper. The queſtion is not in re- 
gard to thoſe who put themſelves under the protection of another 
for a fief, but to ſuch as changed their allodial into a feudal land, 
and withdrew themſelves, as it were, from the civil juriſdiction, to 
enter under the power of the king, or of the lord whom they 
thought proper to chuſe. 

Thus it was, that thoſe who formerly were only under the king's 
power, as freemen under the count, became inſenſibly vaſſals one 
of another, ſince every freeman might chuſe whom he pleaſed for 
his lord, the king, or any of the nobility. 

2. It a man changed an eſtate, which he poſſeſſed in perpetuity 
into a fief, this new fief could no longer be only for life. Hence 


ſeniorem non babuerit, cuicumgue ex bis 
tribus fratribus volucrit, ſe commendandi, 
art. 9. See alſo the diviſion made by 
the ſame emperor in the year 837. art. 
6. Baluzius's edition, page 686. 

(g) In the year 811. Baluzivs's edi. 
tion, tom. 1. page 486. art, 7 and 8. 
and that of the year 812. bid. page 490. 
art. 1. Ut -mnis liber bomo qui quatuor 
manſos vf. dr proprio uo, frve de ali. 
cuj us ben:fico, habet, ipſe ſe præparet, & 
iſe in beſtem pergat ſrve cum ſeniore ſuo, 
g. Sve allo the capitulary of the year 


5 


807. Baluzius's edition, tom. 1. page 


458. 

00 In the year 793. inſerted in the 
law of the Lombards, book 3· tit. 9s 
chap. g. | | 

(i) In the year 847. quoted by Aubert 
Le Mire, and Baluzius, tom. ii. p. 42. 
Conventus apud Marſnam. 

(k) Adnunciato, 

(1!) Ur unuſquiſque liber hemo in aero 
regno ſeniorem quem voluerit in nobis & in 
neftris fidelil us accipiat, art. 2. of che De- 
claration of Charles. | 


we 
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we fee, a ſhort time after, a ( general law for giving the fiefs to 
the children of the preſent poſſeſſor: it was made by Charles the 
Bald, one of the three contracting princes. 

What has been ſaid concerning the liberty every freeman bad 
in the monarchy, after the treaty of the three brothers, of chuſin 
whom he pleaſed for his lord, the king or any of the nobility, is 
confirmed by the acts 2 to that time. n 
In the reign (=) of Charlemain, when the vaſſal had received a 
preſent of a lord, were it worth only a ſol, he could not after- 
wards quit him. But, under Charles the Bald, the vaſſals (o) 
might follow what was agreeable to their intereſts, or their incli- 
nation, with intire ſafety ; and ſo ſtrongly does this prince explain 
himſelf on this ſubjett, that he ſeems rather to encourage them in 
the enjoyment of this liberty, than to reſtrain it. In Charlemain's 
time, benefices were rather perſonal than real; afterwards they be- 
came rather real than perſonal. | 8. 


Cray. XXVI. Changes in the Fiefs, 


T HE ſame changes happened in the fiefs, as in the a/lodia. We 
find by the capitulary () of Compeigne, under king Pepin, 
that thoſe who had received a benefice from the king, gave a part 
of this beneſice to different bondinen ; but theſe parts were not 
diſtin from the whole. The king revoked them when he re- 
voked the whole; and at the death of the king's vaſlal, the rear- 
vaſſal loſt alſo his rear-fief; and a new beneficiary ſucceeded, w 
likewiſe eſtabliſhed new rear-vaſſals. Thus it was the perſon, an 
not the rear-fief, that depended on the fief; on the one hand, the 
rear-vaſlal returned to the king, becauſe he was not tied for ever 
to the vaſlal ; and the rear-fiet returned alſo to the king, becauſe 
it was the fief itſelf, and not a dependance of it. ; 
Such was the rear- vaſſalage, while the fiefs were during plea- 
ſure; and ſuch was it alſo while they were for life. This wag 
altered when the fiefs deſcended to the next heirs, and the rear- 
. fiefs the ſame. That which was held before immediately of the 


= was held now mediately ; and the regal power was thrown 
back, as it were, one degree; ſometimes two, and oftentimes 
more, 


We find in the books (4) of fiefs, that though the king's vaſſalg 
might give away in fief, that is, in rear-fief, to the king, yet theſe 
rear · vaſſals or petty vavaſors, could not give alſo in fief; ſo that 
whatever they had given, they might always reſume. Beſides, a 


zius's edition, tom. 2. pag. 33. in which 


(m) Capitulary of the year $77. tit. 
53. art. 9. and 10. apud Cariſiacum, 
ſimiliter & de neftris vaſſallis fatiendum 
eft, &c. This capitulary relates to an- 
other of the ſame year, and of the ſame 
place, art. 3. 

(2) Capitulary of Aix la Chapelle, in 
the year 813. art. 16. quod nullus ſenio- 
rem ſuum dimittat paſiguam ab es accepe- 
rit valente ſolidum unum; and the capi- 
tulary of Pepin, in the year 783. art. 5. 

(o) See the capitulary de Carifiaco, in 
the year 856. art. 10, and 13. Balu- 


the king, together with the lords ipiri- 
tual and temporal, agreed to this; Er f 
aliquis de wobis fit cui ſuus ſenioratus non 
placet, & illi fimulat ad alium ſeniorem 
meliùs quam ad i lum acaptare peſſit, ve- 
niat ad illum, & ipſe tranquille & paci- 
fico anime donat illi commeatum « . & 
qued Deus illi cupierit ad alium ſexiorem 
acuptare pocucrit, pacific: babeat. 

(y) In the year 757. art. 6. Balu- 
zius's edition, pag. 181. 
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"'prant of that kind did not deſcend to the children like the ficfs, 
eau it was not ſuppoſed to have been made according to tiig 
feudal laws. 1 961.13 % 

If we compare the ſituation in which the rear-vaſſalage was at 
the time when the two Milaneſe ſenators wrote that book, to what 
it -was under king. Pepin, we ſhall find that the rear-fiefs pre- 
ſerved (r) their primitive nature longer than the fiefs. 

But when thoſe ſenators wrote, ſuch general exeeptions had been 
made to this rule, as had almoſt aboliſhed it. For if a perſon (3) 
who had received a fief of a rear-vaſſal, happened to follow him 
npon an expedition to Rome, he was intitled to all the privileges of 
a vaſſal. In like manner, if he had given money to the rear- vaſſal 
to obtain the fief, the latter could not take it from him, nor hinder 
him from tranſmitting it to his ſon, till he returned him his money: 
in fine, this rule (:) was no longer obſerved by the ſenate of 


o ws 


CHAT. XXVII. Another Change which happened in the Fiefs. 


| Charlemain's time (2) they were obliged, under great penal. 
ties, to repair to the general meeting, in caſe of any war what. 
ſoe ver; they admitted of no excuſes, and if the count exempted 
any one, he was liable himſelf to be puniſhed. But the treaty of 
the "three brothers (x) made a reſtriction (y) upon this head, 
which reſcued the nobility, as it were, out of the king's hands; 
they were no longer obliged to ſerve in time of war, but when 
the war was defenfive. In others, they were at liberty to follow 
their lord, or to mind their own buſineſs. This treaty relates to 
another (z), concluded five years before, between the two bro- 
thers, Charles the Bald and Lewis king of Germany, by which 
theſe princes releaſe their vaſſals from ſerving them in war, in caſe 
they ſhould attempt hoſtilities againſt each other ; an agreement 
which the two princes confirmed by oath, and at the ſame time, 
made their armies ſwear to it. 

'The death of an hundred thouſand French, at the battle of 
Fontenay, made the remains of the nobility imagine, that by the 
private quarrels of their kings, about their reſpective ſhares, their 
whole body ſhould be exterminated, and that the ambition and jea- 
louſy of thoſe princes would end in the deſtruction of all the beſt 
families of the kingdom. A law was therefore paſſed, that the 
nobility ſhould not be obliged to ſerve their princes in war, unleſs 
It was to defend the ſtate againſt a foreign inyaſion. This law (a) 
obtained for ſeveral ages, 


( 7] At leaſt in Italy and Germany. 

10 Book 1. of fiefs, chap. 1. 

t) Ibid. 

(2) Capitulary of the year 802. art. 
7. Baluzius's edition, pag. 365. 

(x) Apud Marſnam, in the year 847. 
Baluzius's ed tion, p. 42. 

(y) Velumus ut cujuſcumgue noftrim 
Bemo in cujuſcumgue regno fit, cum ſeniore 
ſuo in hoſlem, wel aliis ſuis utilitatibus, 
Fe. kat, nift talis regni invaſio quam LAM» 


TUVERT dicunt, quod abſit, acciderit, ut 
omnis populus illius regni ad eam repellen- 
dam communiter pergat, art. 5. ibid. 
p- 44. 

(*) Apud argenteratum, in Baluzius, 
capitularies, tom. 2. pag. 39. 
(a) See the law of Guy king of the 
Romans, among thoſe which were ad- 
ded to the Salic law, and to that of the 
Lombards, tit. 6. & 2. in Echard. 


CHAP, 
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Cur. XXVIII. Changes which happened in the great Offices, and 
| | in the Fiefs. | 


T HE many changes introduced into the fiefs, in particalar 
caies, ſeemed to ſpread ſo wide as to be productive of a ge- 
neral corruption. I took notice, that in the beginning, ſeveral 
fiefs had been alienated in perpetuity ; but thoſe: were icular 
cales, and the fiefs in general preſerved their nature; ſo that if 
the crown loſt ſome fiefs, it ſubſtituted others in their ſtead. I ob- 
ſerved likewiſe, that the crown had never alienated the great offices 
in perpetuity (5). | 
But Charles the Bald made a general regulation, which equally 
affected the great offices, and the fiefs. He ordained, in his capi- 
tularies, that the (c) counties ſhould be given to the children of 
the count, and that this regulation ſhould alſo take place in reſpe& 
to the ficfs. 

We ſhall ſee preſently that this regulation received a more con- 
ſiderable extent, inſomuch that the great offices and fiefs went even 


to diſtant relations. From thence it followed, that moſt of the 


lords, who before this time had held immediately of the crown, 
held now only mediately. Thoſe counts who formerly adminiſ- 
tered juſtice in the king's placita, and who led the freemen againſt 
the enemy, found themſelves ſituated between the king and his 
freemen ; and the king's power was removed farther off another 
degree. 

* it appears from the capitularies (4), that the counts had 
benefices annexed to their counties, and vaſſals under them. When 
the counties became hereditary, the count's vaſſals were no longer 
the immediate vaſſals of the king; and the benefices annexed to 
the counties were no longer the king's benefices : the counts grew 
powerful, becauſe the vaſſals, whom they had already under them, 
enabled them to procure others. 

In order to be convinced how much the monarchy was thereby 
weakened towards the end of the ſecond race, we have only to 
caſt an eye on what happened at the beginning of the third, 
_ the multiplicity of rear-fiefs flung the great vaſſals into de- 

air. 

"Ie Was a cuſtom (e) of the kingdom, that when the elder bro- 
thers had given ſhares to their younger brothers, the latter paid 
homage to the elder; ſo that thoſe ſhares were held of the lord 
3 only as a rear-fief, Philip Auguſtus, the duke of 
urgundy, the counts of Nevers, Boulogne, S. Paul, Dampierre, 
and other lords, declared (7) that henceforward, whether the fief 


(4) Some authors pretend that the 
county of Toulouſe had been given 
away by Charles Martel, and paſſed by 
inheritance down te Raymond the laſt 
count; but if this be true, it was owing 
to ſome circumſtances, which might 
have been an inducement to chuſe the 
counts of Toulouſe from among the 
children of the laſt poſſeſſor. 

(e) See his capitulary of the year 877. 
tit. 53. art. 9. and 10. apud Cariſiacum; 
this capitulary is relative to another of 
the ſame year and place, art. 3. 


(4) The third capitulary of the year 
812. art. 7. and that of the year 815. 
art. 6. on the Spaniards, The collec- 
tion of the capitularies, book 5. art. 
223+ and the capitulary of the year 869. 
art; 2+ and that of the year 7. art. 
13. Baluzius's edition. 

(e) As appears from Otho of Friſin- 
gen, of the actiont of Frederic, book 2. 
chap. 29. "RE 

( f) See the grdl ni of Philir - 
guſtus, in ' . LadE tene CC 
lection. 
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was divided by ſucceſſion, or otherwiſe, the whole ſhould be held 
always of the ſame lord, without any intermediation. This ordi- 
nance was not generally followed ; for as I have elſewhere ob- 
ſerved, it was impoſlible to make general ordinances at that time; 
but many of our cuſtoms were regulated by them. | 


CAP. XXIX. Of the Nature of the Fiefs after the Reign 
| | 4 . Charles the Bald. | nd 


W E have obſerved, that Charles the Bald ordained, that when 
the poſſeſſor of a great office or of a ſief left a ſon at his 
death, the office or fief ſhould devolve to him. It would be a 
difficult matter to 'trace the progreſs of the abuſes which from 
thence reſulted, and of the extenſion given to that law in each 
country. I find in the books (g) of fiefs, that towards the beginning 
of the reign of the emperor Conrad II. the fiefs ſituated in his 
dominions did not deſcend to the grandchildren: they deſcended 
only to one of the laſt poſſeſſor's children (5), who had been 
choſen by the lord: thus the fiefs were given by a kind of election, 
which the lord made among the children. 42 
In the ſeventeenth chapter of this book, we have explained in 
what manner the crown was in ſome reſpects elective, and in others 
hereditary, under the ſecond race. It was hereditary, becauſe the 
kings were always taken from that family, and becauſe the chil- 
dren facceeded; it was elective, by reaſon the people choſe from 
amongſt the children, As things of a ſimilar nature move gene- 
rally alike, and one political law is conſtantly relative to another, 
the fame fpirit was followed (i) in the facceffion of fiefs, as had 
been obſerved in the ſucceflion to the crown. Thus the fiefs 
were tranſmitted to the children by the right of ſucceſſion, as well 
as of election; and each fief was become both elective and here- 
ditary, like the crown. 
This right of election in the perſon of the lord, was not ſub- 
fiſting (5) at the time of the authors (4) of the books of fiefs, 
that is, in the reign of the emperor Frederic J. 


Cray. XXX. The ſame Subject continued. 


TT is mentioned in the books of fiefs, that when (/) the em- 
=. peror Conrad ſet out for Rome, the vaſſals in his ſervice pre- 
ſented a petition to him, that he would pleaſe to make a law, 
that the fiefs which deſcended to the children, ſhould deſcend alſo 
to the grandchildren; and that he whoſe brother died without le- 
gitimate heirs, might ſucceed to the fief which had belonged to 
their common father : This was granted, 

In the fame place it is ſaid (and we are to remember, that thoſe 


(pg) Book 1. tit. 1. | (1) Cum ver Conradus Romam profi- 
) Sic e et, ut ad filios de- ciſceretur, petitum eft a fidelibus qui in 
veniret in quem Dominus hoc wellet benefi= ejus erant ſervitio, ut, lege ab eo promul- 
cium confirmare. Ibid. gatd, boc etiam ad nepotes ex filio produ- 
(i) At leaſt in Italy and Germany. cere dignaretur, & ut frater fratri fine 
(J) Quad badie ita ftabilitum oft, ut ad legitimo bærede deſuncto in beneficio quod 
omnes æfgualiter veniat, book 1. of the eorum patris fuit, ſuccedat, book 1. of 
fiefs, tit. 1. fiefs, tit. 1. 
() Gerardus Niger and Aubertus de 
Orto. . 
writers 
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writers (n) lived at the time of the emperor Frederic I.) * that 
« the ancient civilians (a) had always been of opinion, that the 
« ſucceſſion of fiefs in a collateral line did not extend farther 
« than to coufin germans by the father's fide, though of late it 
« was carried as far as the r this" degree, and by the new code 
« they had extended it in a direct line in infinitum. It is thus 
that Conrad's law was inſenſibly extended. 

All theſe things bemg ſuppoſed, the bare peruſal of the hiſtory 
of France is ſufficient to demonſtrate, that the perpetuity of bel 
was eſtabliſhed earlier in this kingdom than in Germany. To- 
wards the commencement of the reign of the emperor Conrad II. 
in 1024, things were upon the ſame footing ſtill in Germany, as 
they had been in France, under the reign of Charles the Bald, 
who died in 877. But ſuch were the changes made in this king- 
dom after the reign of Charles the Bald, that Charles the Simple 
found himſelf unable to diſpute with a foreign houſe his incon- 
teſtable rights to the empire ; and, in fine, that in Hugh Capet's 
time, the reigning family, ſtripped of all its demeſnes, was no 
longer in a condition to maintain the crown. ö 

The weak underſtanding of Charles the Bald produced an equal 
weakneſs in the French monarchy. But as his brother Lewis 
king of Germany, and ſome of that prince's ſucceſſors, were men 
of better parts, their government preſerved its vigour much 
longer. 

But what do I ſay? perhaps the flegmatic conſtitution, and, if 
I dare uſe the expreſſion, the immutability of ſpirit peculiar to 
the German nation, made a qe ſtand than the volatile temper 
of the French, againft that diſpoſition of things, which perpe- 
tuated the fiefs, by a natural tendency, in families. | 

Beſides, the kingdom of Germany was not laid waſte, and an- 
nihilated, as it were, like that of France, by that particular 
kind of war with which it had been haraſſed by the Normans 
and Saracens. There were leſs riches in Germany, fewer cities 
to plunder, leſs extent of coaſt to ſcour, more marſhes to get 
over, more foreſts to penetrate. As the dominions of thoſe princes 
were leſs in danger of being ravaged and torn to pieces, they had 
leſs need of their vaſſals, and conſequently leſs dependence on 
them. And in all probability, if the emperors of Germany had 
not been obliged to be crowned at Rome, and to make continual 
expeditions into Italy, the fiefs would have preſerved their-pri- 
mitive nature much longer in that country. 


Cray. XXXI. In what manner the Empire was transferred from 
the Family of Charlemain. 


THE empire, which, in prejudice to the branch of Charles 

the Bald, had been already given to the (o) baſtard line of 
Lewis king of Germany, was transferred to a foreign houſe by the 
election of Conrad, duke of Franconia, in 912. The reigning 


(m) Cujas has proved it extremely pientibus cenſtitutum, licet moderno tempore 
well. | »ſque ad ſeptimum geniculum ſit uſurpa- 
(n) Sciendum eft qudd beneficium adve- tum, qued in ons 5, deſcendentibus novo 


nientes ex latere, ultra fratres patrueles jure in infinitum extenditur. Ibid, 


non progreditur ſucceſſione ab antiquis ſa= (0) Arnold, and his ſon Lewis IV. 
branch 
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branch in France being hardly able to diſpute a few villages, was 
much leſs in a ſituation to conteſt the empire. We have an 
agreement which paſſed between Charles the Simple and the em- 
peror Henry I. who had ſucceeded to Conrad. It is called the 
compact of Bonn (y). Theſe two princes met in a veſſel which 
had been placed in the middle of the Rhine, and ſwore eternal 
friendſhip. They uſed on this occaſion an excellent middle term. 
Charles took the title of king of Weſt France, and Henry that of 
king of Eaſt France. Charles contraſted with the king of Ger- 
many, and not with the emperor. 


Cray. XXXII. In what manner the Crown of France was tranſ- 
ferred to the Houſe of Hugh Capet. 


HE inheritance of the fiefs, and the general eſtabliſhment of 

rear-fiefs, extinguiſhed the political, and formed a feudal 
government, Inſtead of that prodigious multitude of vaſſals who 
were formerly under the _ there were now a few only, on whom 
the others depended. The kings had ſcarce any longer a direct 
authority; a power which was to paſs through ſo many and through 
ſuch great powers, either ſtopt or was loſt before it reached its 
term. Thoſe great vaſſals would no longer obey ; and they even 
made uſe of their rear-vaſſals to withdraw their obedience. The 
kings, deprived of their demeſnes, and reduced to the cities of 
Rheims and Laon, were left expoſed to their mercy; the tree 
ſtretched out its branches too far, and the head was withered. 
The kingdom found itſelf without a demeſne, as the empire is at 
preſent. The crown was therefore given to one of the moſt potent 
vaſſals. | 

The Normans ravaged the kingdom: they failed in open boats 

or ſmall veſſels, entered the mouths of rivers, and laid the country 
waſte on both ſides. The cities of Orleans (2) and Paris put a 
ſtop to thoſe plunderers, ſo that they could not advance farther, 
either on the Seine, or on the Loire. Hugh Capet, who was 
maſter of thoſe cities, held in his hands the two keys of the un- 
happy remains of the kingdom; the crown was conferred upon 
him as the only perſon able to defend it. It is thus the empire 
was afterwards given to a family, whoſe dominions form ſo ſtrong 
a barrier againſt the Turks. 
The empire went from Charlemain's family, at a time when the 
inheritance of fiefs was eſtabliſhed only as a mere condeſcendence, 
It even appears, that this inheritance obtained much later (r) among 
the Germans than among the French ; which was the reaſon that 
the empire, conſidered as a fief, was elective. On the contrary, 
when the crown of France went from the family of Charlemain, 
the fiefs were really hereditary in this kingdom; and the crown, 
as a great fief, was alſo hereditary. 
But it is very wrong to refer to the very moment of this re- 
volution, all the changes which happened, either before or after- 


( p) In the year 926. quoted by Au- or. the importance of Paris, S. Denis, 
bert Le Mire, Cod. donationum piarum. and the caſtles on the Loire, in thoſe 
chap. 27. days. 

(4) See the capitulary of Charles the () See above, c. XXX. p. 506. 

Bald, in the year 877, af ad Cariſiacum, 
| wards, 
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wards. The whole was reduced to two events; the reigning fas. 
mily changed, and the crown was united to a great fief. | 


 Canae. XXXIII. Some Conſequences of the Perpetuity of Fiefs. 
FROM the perpetuity of fiefs, it followed, that the right of 


ſeniority or primogeniture was eſtabliſhed among the French. 
This right was quite unknown under the firſt race (); the crown 
was divided among the brothers, the alladia were ſhared in the 
ſame manner; and as the fiefs, whether precarious, or for life, . 
were not an object of ſucceſſion, there could be no partition in re» 
rd to thoſe tenures. 

Under the ſecond race, the title of emperor, which Lewis the 
Debonnaire enjoyed, and with which he honoured his eldeſt ſon - 
Lotharius, made him think of giving this prince a kind of ſupe- 
riority over his younger brothers. The two kings (:) were 
obliged to wait upon the emperor every year, to carry him pre- 
ſents, and to receive much greater from him; they were alſo to 
conſult with him upon common affairs. This is what inſpired 
Lotharius with thoſe pretences which met with ſuch bad ſucceſs. 
When Agobard (2) wrote in favour of this prince, he alledged the 
emperor's own regulation, who had affociated Lotharius to the 
_—_— after he had coaſulted the Almighty by a three days faſt, 
and by the celebration of the holy myſteries ; after the nation 
had ſworn allegiance to him, which they could not refuſe without 
perjuring themſelves; and after he had ſent Lotharius to Rome 
to be confirmed by the pope. Upon all this he lays a ſtreſs, and 
not upon his right of primogeniture. He ſays, indeed, that the 
emperor had defigned a partition among the younger brothers, 
and that he had given the preference to the elder ;z but ſaying he 
had preferred the elder, was ſaying at the ſame time that he might 
have given the preference to his younger brothers. 

But as ſoon as the fiefs became hereditary, the right of ſeniority 
was eſtabliſhed in the feudal ſucceſſion; and for the fame reaſon 
in that of the crown, which was the great fief. . The ancient law 
of partitions was no longer ſubſiſting; the hefs being charged 
with a ſervice, the poſſeſſor muſt have been enabled to diſcharge 
it. The right of primogeniture was eſtabliſhed, and the reaſon of 
the feudal law was ſuperior to that of the political or civil inſtitu- 
tion. 

As the fiefs deſcended to the children of the poſſeſſor, the lords 
loſt the liberty of diſpoſing of them; and, in order to indemnify 
themſelves, they eſtabliſhed what they called the right of redemp- 
tion, whereof mention is made in our cuſtoms, which at firſt was 
paid in a direct line; and by uſage came afterwards to be paid 
only in a collateral line. | 

The ficfs were ſoon rendered transferrable to ſtrangers, as a 
patrimonial eſtate. This gave riſe to the right of fines of aliena- 


(s) See the Salic law, and the law of his children. 
the Ripuzrians, in the title of edi. (u) See his two letters upan this ſub- 
(t) See tie pitulary of the year je, the title of one of which is de di- 
$17, which tains the ficſt partition fone imperii. : 


made by Lewis the Debonnaire among 2 
tion, 


F 
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tion, which were eſtabliſhed almoſt r. the kingdom. Theſe 
rights were arbitrary in the beginning; when the practice of 
granting ſuch permiſſions was become general, they were fixed in 
every diſtrict. | | 

The right of redemption was to be paid at every change of 
heir, and at firſt was paid even in a direct line (x). I he moſt 

ral cuſtom had fixed it to one year's income. This was 

rthenſome and inconvenient to the vaſſal, and affected in ſome 
meaſure the fief itſelf. It was often agreed (y) in the act of 
Homage, that the lord ſhould no longer demand more than a cer- 
tain ſum of money for the redemption, waich, by the changes 
incident to money, became afterwards of no manner of importance. 
'Thus, the right of redemption 1s in our days reduced almoſt to 
nothing, while that of the fines of alienation 1s continued in its full 
extent. As this right concerned neither the vaſſal nor his heirs, 
but was a fortuitous caſe, which no one was obliged to foreſee or 
expect; theſe ſtipulations were not made, and they continued to 
pay a certain part of the price. 

hen the fiefs were for life, they could not give a part of a 

fief to hold in perpetuity as a rear-fief; for it would have been 
abſurd that a perſon who had only the uſufruit of a thing, ſhould 
diſpoſe of the property of it. But when they became perpetual, 
this was (z) permitted, with ſome reſtrictions made by the cuſ- 
toms (a), which was what they call diſmembering their fief. 
The perpetuity of feudal tenures having eſtabliſhed the right 
of redemption, the daughters were rendered capable of ſucceed- 
ing to a fief, in default of male iſſue. For when the lord gave 
the fief to his daughter, he multiplied the caſes of his right of 
redemption, becauſe the huſband was obliged to pay it as well as 
the wife (5). This regulation could not take place in regard to 
the crown; for as it was not held of any one, there could be no 
right of redemption over it. | 

The daughter of William V. count of Toulouſe, did not ſuc- 
ceed to the county. But Eleanor ſucceeded to Aquitaine, and 
Mathildis to Normandy ; and the right of the ſucceflion of females 
ſeemed ſo well eſtabliſhed in thoſe days, that Lewis the Young, 
after his divorce from Eleanor, made no difficulty in reſtoring 
Guyenne to her. But as theſe two laſt inftances followed cloſe to 
the firſt, the general law by which the women were called to the 
ſucceſſion of hefs, muſt have been introduced much later (c) into 
the county of Toulouſe, than into the other provinces of France. 

The conſtitution of ſeveral kingdoms of Europe has been di- 
rected by the ſtate of feudal tenures at the time when thoſe king - 
doms were founded. The women ſucceeded neither to the crown 
of France nor to the empire, becauſe at the eſtabliſhment of thoſe 


© (x) See the ordinance of Philip Au- (a) They fixed the portion which 
guſtus, in the year 1209, on the liefs. they could diſmembers 
( y) We find feveral of theſe conven- () This was the reaſon that the 
tions in the charter, as in the regiſter - lords obliged the widow to marry a- 
book of Vendome, and that of the abbey gain. 
of S. Cyprian in Poitou, of which Mr. (e) Moſt of the great families had 
Galland has given ſome extracts, page their particular laws of ſucceſſion. ' See 
55. what M. de la Thaumaſſiere ſays con- 
* But they could not abridge the cerning the families of Berry. 
$, that is, aboliſh a portion of it. ; 
: twa 


— * 


Tur SPIRIT or LAWS. 


Cuxe. XXXIII. rt 


two monarchies, they were incapable of ſucceeding to flefs. But 
they ſucceeded in kingdoms, whoſe eſtabliſhment was poſterior to 
that of the perpetuity of the ftefs, ſuch as thoſe founded by the 
Normans, thoſe by the conqueſts made on the Moors; and others, 
in fine, which beyond the hmits of Germany, and in Jater times 
received in ſome meaſure a ſecond birth by the eſtabliſhment o 

Chriſtianity. | 90 

When theſe fiefs were at will, they were given to ſuch as were 
capable of doing ſervice for them, and therefore were never be- 
ſtowed on minors; but (4) when they became perpetual, the lords 
took the fief into their own hands, till the — came of age, 
either to increaſe their own emoluments, or to train the pupil to 
the uſe of arms. This is what our cuſtoms call tbe guardianſoip 
of a nobleman's children, which is founded on principles different 
from thoſe of tutelage, and is entirely a diſtin thing from it. 

When the fiefs were for life, it was cuſtomary to vow fealty for 
a fief; and the real delivery, which was made by a ſcepter, ſe- 
cured the fief, as it is now ſecured by homage. We do not find 
that the counts, or even the king's commiſfaries, received the ho- 
mage-in the provinces; nor 1s this ceremony to be met with in 
the commiſſions of thoſe officers, which have been handed down 
to us in the capitularies. They ſometimes, indeed, made all the 
king's ſubjects take an oath of allegiance (e); but fo far was 
this oath from being of the ſame nature as the ſervice afterwards 
eſtabliſhed by the name of homage, that it was only a () cere- 
mony, or leſs ſolemnity, occaſionally uſed, either before or after 
that act of obeiſance; in ſhort, it was quite a diſtin& thing from 
homage. 

The counts and the king's commiſſaries made thoſe vaſſals (g) 
whoſe fidelity was ſuſpected, give occaſionally a ſecurity which 
was called firmitas; but this could not be an homage, fince the 
kings (5) gave it to another. 

And though the abbot Suger (i) makes mention of a chair of 
Dagobert, in which, according to the teſtimony of antiquity, the 
kings of France were ac-uſtomed to receive the homage of the 
nobility; it is plain that he expreſſes himſelf agreeably to the 
ideas and language of his own time. 


(4) We ſee in the capitulary of the 
5 877, apud Cariſacum, art. 3. Ba- 
uzius's edition, tom. 2. pag. 269. the 


ences are found, and a great number of 
authorities which may be ſeen. In pay- 
ing -homage, the vaſſal put his hand on 


moment in which the kings cauſed the 
fiefs to be adminiſtered in order to pre- 
ſerve them for the minors; an example 
followed by the lords, and which gave 
riſe to what we have mentioned by the 
name of the | guardianſhip of a neble- 
man's children. | | 

(e) We find the formula thereof in 
the ſecond capitulary of the year 802. 
See alſo that of the year 854, art. 13. 
and others. 

(J) M. Du Cange in the word bo- 
#rinium, pag. 1163. and in the word 
fidelitas, pag. 474. cites the charters of 
the ancient homages where theſe differ- 


that of his lord, and took his oath 
the oath of fealty was made by ſwear- 
ing on the goſpels. The homage was 
performed kneeling, the oath of fealty 
ſtanding. None but the lord could re- 
ceive homage, but his officers might 
take the oath of fealty. See Littleton, 
ſet. 91. 92. of - homage, that is, fide» 
lity and homage. | 

(x) Capitularies of Charles the Bald, 
in the year 860. poſt reditum a Conflu- 
entibus, art. 3. Baluzius's edition, | page 


%) Ibid. u. g. 
(i) Lib. de adminiſtnatime fuds 
When 
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Wen the fiefs deſcended to the heirs, the acknowledgment of 
the vaſſal, which at firſt was only an occaſional ſervice, became a 

lar duty. It was performed in a more fotemn manner, and 
ended with more formalities, becauſe it was to be a perpetual 
monument of the reciprocal duties of the lord and vaſſal. 

I ſhould be apt to think, that homages began to be eſtabliſhed 
under king Pepin, which is the time I mentioned that ſeveral bene- 
ces were given in perpetuity ; but I ſhould not think thus without 
caution,” and only upon a ſuppoſition that the authors of the 
ancient annals (4) of the Franks were not ignorant pretenders, 
who in deſcribing the fealty profeſſed by Taſſillon, duke of Bavaria, 
ro king Pepin, ſpoke (J) according to the uſages of their own 

| „ 


ume. 
Car. XXXIV. The ſame Subject continued. 


W HEN the ſiefs were either precarious or for life, they ſeldom 
had a relation to any other than the political laws; for 
which reaſon in the civil inſtitutions of thofe times there is very 
little mention made of the laws of fiefs. But when they were 
become hereditary, when there was a power of giving, felling, 
and bequeathing them, they had a relation both to the x6. Har and 
the civil laws. The fief, conſidered as an obligation of perform- 
ing military ſervice, depended on the political law ; confidered 
as a kind of commercial property, it depended on the civil law. 
This gave riſe to the civil regulations concerning feudal tenures. 

When the fiefs were become hereditary, the law relating to the 
order of ſucceſſion muſt have been relative to the perpetuity of 
fefs, Hence this rule of the French law, eaten of inheritance do 
aut aſcend (m), was eſtabliſhed in ſpite of the Roman and Salic (z) 
laws. It was neceſſary that ſervice ſhould be paid for the fief; but 
2 grandfather or a great-uncle would have been too old to per- 
form any ſervice; therefore this rule took place at firſt only in re- 

rd to the feudal tenures, as we learn of Boutillier (a). 

When the fiefs became hereditary, the lords who were to ſee 
that ſervice was paid for the fief, inſiſted that the (p) females 
who were to ſucceed to the feudal eſtate, and I fancy ſometimes 
the males, ſhould not marry without their conſent; inſomuch that 
the marriage · contracts became in reſpect to the nobility both a 
fendal and a civil regulation. In an act of this kind under the 
Jord's inſpection, regulations were made for the ſucceſſion, with a 
view that the heirs might pay ſervice for the fief; hence none but 
the nobility at firſt had the liberty of diſpoſing of jueceſſions by 


- 


) Anno 757. chap. 17. (e) Somme Rurale, book 1. tit. 76. 
(1) Taſſilo venit in vaſarico ſe commen- pag. 447 

per manus ſacramenta juravit multa (] According to an ordinance of 

& innumerabilia, religuiu ſanctorum manus St. — in the year 1246. to lettle 

imponens & fedelitatem protifi regi Pip- the cuitroms of Anjou and Maine 

Pinio. One would think that here was thoſe who ſhall have the care of tho 

an homage and an oath of ſealty. See heiref- of a tief tba!l give ſecurity to 


page 511, note V):  - _- the lord, that ſhe ſhall not be married 
8 Book 4. de frudit, tit. 59, without his conſent. 
1 It the tide of alladia. (7) | 
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marriage- 
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marriage - contract, as (2) Boyer and (r) Aufrerius have juſtly 


obſerved. 1 
It is needleſs to mention that the power of redemption, 


founded on the old right of the relations, a myſtery of our 
ancient French jariſprudence I have not time to develope, could 
not take place with regard to the fiefs, till they were become 


hereditary, 
Taliam, Italian 


I finiſh my treatiſe of fiefs at a period, where moſt authors 
commence theirs. 


() Decifion 155. No. 8 & 204. & No. 38. 
(r) In Capell. Thol. deciſion 453+ 
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A. 
BORTION : why the women of 


America procured it, 310 

Accuſations allowed in old Rome : uſeful 
in a republic, 59. The abuſe made 
of them' under the emperors, ibid. 
Public, 148. Cavſe of their being 
put a ſtop to, 77. Of hereſy and ma- 
gie, the circumſpection they require, 
139. Abuſe that may be made of 

. them, ibid. & ſeg. 

Accuſed ; in what manner they eſcaped 
condemnation at Rome, 56 

Accuſers : in what caſe they were pu- 

niſhed at Athens, 148. Guards ap- 
pointed to watch them, 149. Falſe; 
in what manner they were puniſhed, 
ibid. 

Aion of men: how they are judged in 
a RE 22, & ſeg. Cauſe of 
the great actions of thg ancients, 24, 
& ſeg. Ex boua fide, by whom de- 
viſed, 56 

Adoption, when uſeful, 42. When not, 


3 

1 when forbid by honour, 22 

Adultery (accuſation of) public among 
the Romans, 35. In what manner 
it was aboliſhed, 76, 77. (A woman) 
accuſed by her children, 352 

Advocate of the public proſecutor, 415. 
His function, ibid. 

Africa: State of the people who inhabit 
its coaſt, 251. Reaſon of their being 
barbarians, ibid. Nature of their com- 
merce, ibid. The circuit of their 
coaſt, 263, & ſeq. 

Agriculture: in what light it was con- 
fidered by the ancient Greeks, 28. 
By whom exerciſed among that na- 
tion, ibid. and 312. Encouraged a- 
mong the Chineſe and Perſians, 179 

Alcibiades, admired by the univerſe ; for 
what reaſon, 31 _ 

Alexander, reflection on his project, 106, 
What he did to preſerve his conqueſts, 
107. His conqueſts in the Indies, 


259. Founds Alexandria, ibid. His 


navigation in the Indies, and the In- 
dian ſea, 263, & ſeq. His empire 
divided, 99 


Alienation of the great offices and fiefs, 
05, & ſeq. 

Allodia, How changed inte fiefs and 
why, 483, & ſeg. Advantage of this 
change, 4385 

Ambaſſadors of princes, to what laws they 
were ſubject, 365 

Ambition invades the hearts of ſome 
people, when virtue is baniſhed, 15. 
Pernicious in a republic, 18. Whe- 
ther it be uſefol in a monarchy, ibid. 

America, by whom diſcovered, 277. 
Conſequence of the diſcovery, with 
regard to the reſt of the world, 279. 
And with regard to Spain, ibid. Na- 
ture of its ſoil, ibid. Why there are 
ſo many ſavages in that country, ibid. 

Amortization, (right of,) 343 

Ant hiftyons, their law contradictory ts 
itſelf, 427 

Annuitants, reaſons that induce the ftate 
to grant them a ſingular protection, 
299 

Anonymous (letrers,) whether any notice 
ought to be taken of them, 151 

Antipater, the law which he enacted at 
Athens, 11, Advantage of that law, 
ibid. 

Antruſtio, what was underſtood by that 
word, 470. The compoſition which 
was ſettled for the murder of an An- 
truſtio, ibid. Whether the order of 
Antruſtios formed a body of nobility, 


472 

Appeal, how it was looked upon by the 
Romans, 402 

Appeal of falſe judgment; what it was 
formerly, 402. It included felony, 
ibid. How they proceeded therein, 
40% & ſeg. Who were forbid 
to make it, 405. It was to be made 
upon the ſpot, 411. Of default of 
juſtice when it was permitted, 406. 
In what manner it was introduced, 

7. Whether battle was allowed in 

this caſe, ibid. & ſeg. Followed with 
an appeal of falſe judgment, 408. 
To the king, 407. Whether they 
could appeal the king's court of falſe 
judgment, 405- A law of Charles 
VII. concerning appeals, 433 

Appius (the Decemvir) how he eludes 
Ll 3 his 
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his own laws in the affair of Virginia, Abeiſ, why he always talks of religion, 


$ 
Arabs, their character, 272, & ſeg. Athens, 


Their ancient and preſent commerce, 
ibid. Their liberty, 210 


' Mrcatians, nature of the country they 


inhabit, 27 

Arerpagite ſeverely puniſhed for killing a 
ſparrow, 51 | 

Areopagus, a court of judicatute at 
Athens, 35 Several judgments paſſed 
by this court, 51. Its ſunctions, 56 

Argives, their cruelty condemned by the 
Athenians, 62 

Ariana, its ſituation, 258 


Ariftocrary what it is, 6, and 9g. When 


it is happy, 10. Which is the beſt, 
11, and the moſt imperfect, ibid. 
Things pernici us in an ariſtocracy, 
36, & ſeq. ani 83, & ſeg. In what 
manner it is co:rupted, 83 
Arifiotl, his opinion concerning the vix- 
tues of ſlaves, 24. In regard to na- 
tural flav's, 80. In egard to mu- 
fic, 27, & ſeg. In regard to artiſan>, 
ibid. In regard to the ſpirit's waxing 
old, 35- In regard to monarchies, 
122. In regard to the number of ci- 
tizens, 313 
Arms; effect arifing from the change of 
arms, 381. Fire arms; the b-aring 
of them how puniſhed at Venice, 
67 
Arif or decree given upon an appeal; 
origin of the formulary employed 
therein, 412 * 
Artaxerxes: why he put his children to 
death, 45 
Artiſans, how they came to be made 
freemen, 28 
Aris, what Xenophon ſays of thoſe who 
exerciſe them, 27. Their ule, 311, 
Their influe ce on the number of the 
inhabitants of a country, 312 
As, Roman, its value, 204, & ſeg. 
Aſia, what kind of trade was formerly 
carried on in that country, 252, Re- 
volutions that have happened in Aſia, 
ibid. Quality and effects of its cli- 
mate, 198, & ſez, It climate dif- 
ferent frog that of Europe, 199. 
How often ſubdued, 200 | 
Aſſembly of the people; why the num- 
ber of citizens that compoſe it ought 
t be fixed, 6 
Aſſizes, 406 and 424 
Aljeciation of cities, when neceſſary, 94 
Aſjyri ns, conjecture in regard to their 
communication with diſtant countries, 


253 

Aſylums, in the temple, 341. Numerous 
in Greece, ibid. Abuſe made of them, 
ibid. Eſtabliſhed by Moſes; for whom, 
ibid & ſeg. Refuſed to the Saxons, 


377. Every man ought to haye his 
awn houſe for an aſylum, 429 


339 F 
(law of) to put ſtrangers to 


death wo concerned chemielves in the 
aſſemblies of the people, 6. And the 
uſeleſs people, when the city was be. 
fieged, 432. (Pecple of) how they 
choſe t eir magiſtrates and ſenators, 
7 and 8, Their aþpility in this re- 
ſpect, 7. How they gave their ſuf. 
frage, 9. (People of) divided into 
four claſſe:, 8. Their character, 222. 
Number of her forces in the war 
againſt the Pertians, 15. Her ſtate 
under Demetrius Phalereus, and un. 
der Demoſthenes, ibid. & ſeg. Over. 
come at Cheronea; conlequences of 
that defeat, 16. Her maritime pow- 
er, 286. The uſe ſhe made of it, 
ibid. & ſeq. Cauſe of her corruption, 
8 


418%. (Ynca) in what manner he 
waz t:eated by the Spaniards, 365 

Attica, its ſoil had an influence on the 
government, 203 

Attila, his empire cifſolved, go 

Attorney (the king's) an office eftabliſh- 
ed at Majorca, 416 

Awvarice poſſeſſes people's hearts, when 
virtue is baniſhei, 15, Whether it 
can be deſtroyed by the laws which 
aboliſh the property of land, 43. Of 
princes, 277 

Avaricious: why they hoard up gold 
preferable to any other metal, 238 

Auguſtus (the emperor) abſtains from re- 
— the manners and luxury of 
women, 72 and 73, His laws againſt 
celibacy, 315. His ſpeech to thoſe 
who wanted him to repeal thoſe laws, 

- ibid. He permits the free-born citi- 
zens who were not ſenators to marry 
freed-womer, 318. He durſt not 
take the name of Romulus, 221. In 
what manner he appeaſes the Ro- 
mans, ibid. 

Auftria (the houſe of) its fortune, 277 

Authcrity unlimited, how dangerous in a 
republic to confer it upon a ſingle ci- 
tizen, 10. Caſe wherein it may be 
uſeful, ibid. Of magiſtrates in dit- 
ferent deſpotic governments and mo- 
narchies, 47. Paternal, uſeful for 
the preſervation of morals, 36. How 
far it was extended among the Ro- 
mans and Lacedzmonians, ibid, When 
it ended at Rome, ibid. | 


B. 
BACT RIA (Grecian kings of) their 


navigation in the Indies and the diſ- 
coveries they made, 262 

Bailiffs, their tunctions, before and after 
the revival of the Roman lav, 422, C eqs 


B. 


B, 


10, & ſeq. 

Bankers, in what their art conſiſts, 291, 
Se. The aſſiſtance a ſtate may 
derive from them, 297 

Banks To what kind of commerce 
they are adapted, 244, & ſez Cauſe 
of the lowering of g ld and ſilve, 283 

Bantim king ot) is the univerſal heir 
to all his ſudjects, 44. What fol- 
lows from thence, ibid. Great num- 
ber o girls in h's dominions, 310 

Bas bur ans different from ſavages, 207. 
Their behaviour after conquering the 
Romans, 438 and 443. (Communica- 
tion with them) prohibited by the Ro- 
mans, 271. Their laws, 376, & ſeq. 
Whether they were confined to a 
certain diſtrict, 378. How they came 
to be loſt, 384, & ſc. 

Barbariſm of nations, is the cauſe of the 

. ſcarcity of ſpecie, 285 

Baſhaws : why always expoſed to the 
fury of their maſter, 19, Abſolute 

in their government, 47. How they 
determine diſputes, 55 

Bafil (the emperor) odd judgments paſſed 
by this prince, 66, & /cq. 

Baſtards. © More degraded in republics 
than in monarchies, 307. Laws of 
the Romans againſt them, ibid. Judg- 
ment on thoſe laws, 308. Upon what 
occaſion they were admitted into the 
number of citizens, ibid, In what caſe 
they inherited, ibid. 4 

Baſtin, or ſtick, uſed inſtead of the 
ſword, 396. Blow with a baſton, what 
compoſition was allowed for it, ibid. 
Why it was reckoned an affront, ibid. 
A weapon peculiar to villains, ibid. 

Rayle. His opinion concerning atheiſm 
and idolatry, 326. Concerning the 
Chriſtian religio7, 329 

Bayonne. A generous letter from the 
governor of this city to Charles IX. 
23, & feq. 

Biaumancir. At what time he wrote, 
362, 304, 395» 398. Judgment of 

his work, 362 and 403. Whence 
comes the difference between his prin- 
ciples and thoſe of Defontaines, 403 

Beggars, ou they come to have ſo iu 
children, 309 

Beings, all have their laws, 1. Particu- 
lar intelligent b-ings, their laws, 2 

Believre, (Pieſident de) his ſpeech to 
king Lewis XIII. at the trial of the 

duke de la Valette, 57 

Benefice, a term oppoſite to that of Pro- 
perty, in the law of the Lombards, 


4 
247520 (Bay of) how diſcovered, 262 
Betis, a river of Spain, 267 
Betrotbing ; regulation of the Papian law 
upon this ſavjett, 318 
Biſ:ps: their power under the kings of 


1 B29 4 
Bank of St. George, by whom directed, 


the Viſigoths, 378. Petition to be 

exempted from ſerving in war, 4 

Their great r ches under the kings of 

the firſt race, 485 

Blind man; why not allowed to plead at 
Rome, 434 

Bonzes deſtroyed in China; why, 74 

Bex - the ear, why reckoned an affront 
39 : 

Brunecbild (queen) her great parts, 494, 
Cauſe of her misfortunes, 474, & er. 
Her regency. The revolution which 
it occationed, 475, & ſeq, Conſe- 
quence of this revolution, ibid. Her 
execution, 474 

Brutes have thei: laws, 1. Whether we 
know theſe laws, 2. (Senſation of) 
to what it is relative, 2. Whether they 
have poſitive laws, ibid. 

Burgundians, (laws of the) 376. They 

received no great chinges, and why, 

377 See the words Code and Gan- 

debald. 


Buying, (trade of) 283, & ſeg, - 


C. 


C SAR: his laws in regard to 
debtors, 284. And in regard to mar- 
ried people, 315 

Calumniators, common under the em- 
peror Arcadius, 58, Encouraged by 
Sylla, 146 

Camoens : a Portugueſe poet. Subject of 
his poem, 277 

Canaanites + caule of their deſtruction, 


95 
Candor, neceſſary in the making of laws, 


435 

Cape of Good Hope: why they could 
not double it, 264. By whom diſco- 

0 vered, 277 

Capitularies t their origin, 378 and 385. 
(Falſe one) attributed to Charlemain, 
384. Added to the laws of the Lom- 
Bards, 385 

Carthage: Cauſe of her ruin, 16. Po- 
licy of the Romans in reſpect to this 

- City, ibid. Effect of her deſpair, ibid. 
Her maritime power, 265, How ſhe 
increaſed her riches, 266. Her co- 
lonies, ibid. Her wars with Mar- 
ſeilles, 268. Her different ſtates, 269. 
Her ſer ate, of what kind of perions it 
was Compoſed, 132 | 

Carthaginians: the r commerce, 266, 
Their treaty with the Romans, 268. 
Whether they were acquainted with 
the compaſs, ibid. | | 

Carvilius Ruga + why, he repudlated his 
wite, 197, & ſeq. Whether he is the 
fi- that did it, 196 

Cato the Cenſor : his motive for ſupport- 
ing the Voconiag arid Opplan laws 


71 
' L133 Cauſes 


* 
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Cauſes reſerved to the king by the laws 
of the Barbarians, 406 
Cauſes, criminal, by whom tried among 
the Romans, 200 FE RY 
Celibacy (the ſpirit of) is introduced into 
the empire, 319, & ſeg. and 329» 
Reflections on celibacy, 342, 343 
Cenſors at Rome, their functions, 10, 35, 
and 314. Their privileges, 38 
.Cenſorſpip : its effect among the Ro- 
mans; in what manner aboliſhed, 89, 
and 314, @ ſeq. Re- eſtabliſhed by 
Czſar and Auguſtus, 315. Upon what 
coccaſion, ibid. 
Cenſus; its effect, 33. Whether there 
was a general cenſus in the ancient 
French monarchy, 451. Whether it 
Was the ſame thing as the cenſus of 
the Romans, 449 What it was, and 
on whom raiſed, 450. Whether it 
was paid by freemen, ibid. 
Centenarii : their functions, 453. How 
| eſtabliſhed, 456. Their diſtricts, 
ibid. 
Cernè : its fituation, 266 
Champions employed in judicial combats, 


\ 


% 


39 
Chan - of religion, 345 . 
Charlemain, divides his empire among 

his children, 493- The laws he gives 
to the Saxons, 376. His will, 491. 

His conduct in the government, 494, 
_& ſeq. His reaſon for eſtabliſhing a 
great number of biſhopricks in Ger- 
many, 49 . His elogium, 4945, & 
ſeq. Badly imitated by his ſon, 496. 


The ftate of Europe before and fince 


| his time, 497. His ſucceſſors; in 
what manner they loſt the throne, 500, 

 & ſeq. His family, in wifat manner 
they loſt the empire, 507, & ſeg. 

Charles Martel : tate of Europe in his 

time, 487. He ſtrips the clergy, ibid. 
Encouraged by the pope, ibid. Gives 
away the church lands, both as allo- 

dia, and as fiefs, 492. 

Charles V. (emperor) his power, 277 

Charles XII. Letter from this prince to 
the ſenate of Sweden, 42. Cauſe of 
his ruin, 106. Compared te Alex- 
ander, ibid. 

Childeric, why driven from the throne, 


21 
Children, who is obliged to provide for 
them, 306. Their condition, when 
they are the fruit of marriage, 305. 
And when they are not, 306. Of 
different mothers, whether they ought 
to inherit alike, 307. Cuſtom of 
Japan upon this head, ibid. In what 
caſe it is advantageous to have a great 
many, 309. Why they are more 
numerous in ſea-ports, 310. Honours 
paid at Rome to thoſe who had moſt, 
316, & ſeg. Expoſing of them, in 
| ble in China, why, 31a. Laws of 


the Romans, and practice of the Ger. 
mans, in reſpect to this article, 321, 
& ſeg. Obliged to maintain their 
father, 352. Whether it be not con. 
trary to humanity, to puniſh them 
for the crime of their father, 153. 
Whether the law of nature ordaing 
that they ſhall be heirs to their father, 


347 

China ; idea of its government, 228, & 
ſeq. Reflection upon this ſubjeR, 
91. Difference between the charac. 
ter we have of it from the miſſiona. 
ries, and that which is given by mer- 
cantile people, ibid. & ſeg. Fathers 
are puniſhed here for the faults of 
their children, 68. Luxury is perni- 
cious in this country; why, 74, G 
ſeg. Cauſe of its revolutions, ibid, 
Its rights, 227, and 228. Provinces 
of China raifed from beneath the wa. 
ters, 205. (Legiſlators of) the prin- 
cipal object they had in view. 226, 
How they obtained it, ibid. & ſeq, 
Cuſtom of China in regard to the 
cultivation of lands, 170. Particular 

quality of its climate, 92. (Empe. 
rors of) the intereſt they have in go- 
verning well, ibid. (Commerce of) 
compared to that of Europe, 279 

Cbineſe, their character, 223. Whether 
they can loſe their laws, 227. They 
are great cheats, 229 

9 (ſyſtem of) how it was formed, 


2 

Chrflopher Columbus : his propoſal re. 
jected by the court of France, 281. 

Reflection upon this ſubjeR, ibid. 

Cicero finds fault with the laws which 
made the ſuffrages ſecret, 9g. A ſay- 
ing of his, concerning commerce, 
2471. And concerning the Agrarian 
laws, 362 

Cing-Mars : upon what pretence he waz 
brought to trial, 142 

Citizen, Roman, could not be put to 
death, 65, Nor be tried but by the 
people of Rome, 134 

Civil (Scate) its definition, 4. (Law) 
diſtint from the canon law, 355, 
356, and from the law of nations, 
365. (Laws) their influence on mar- 
riages, 358: Their principle, 358. 
Whether the general diſpofitions of 
the civil law are applicable every 
where, 367 

Civility of the people of China, 226 

Claudius (the emperor) appropriated to 
himſelf the decifion of all cauſes; 
the conſequence thereof, 57. He de- 
rogates from the Voconian Jaw, 374 

Clemency : whoſe peculiar characteriſtis 
it is, 68. Its effects, 69 

Clergy (power of the) when it is dan» 
gerous or proper, 12. Serves as 2 


barrier in ſore countries againſt the 
torres? 


INDE KX. 


Tiofrent of arbitrary power, ibid. How 
great it was under the kings of the 
firſt race, 219. (Riches of the) 
ſometimes exceſſive, and ſometimes 
reduced to nothing, 485, 486. Sup- 
pom by duke Pepin, and depreſſed 

dy his fon, and other kings, 487, & 
455 Stript by the nobility, 491. 

hey declare againſt judicial com- 
bats, 32 


Climate; its influence on the conſtitution 


of body, and on the laws, 165, & ſeg. 

On ſobriety, 170. On political ſer- 
vitude, ibid. On the diverſions of 
different nations, 337. On religion, 
ibid. Cold, ſtate of people that live 
there, 165, & ſeg. Warm, its effects 
with regard to the body, ibid. Of 
England; its effects, 173, & ſeq» 
Effect of the climate on the laws of 
the Germans, 174 

Clovis : cauſe of his cruely againſt his 
family, 218. Made conſul by the em- 
peror, 467 

Coal. pits, their uſe, 31 f 

Cade of the Burgundlans; a law of theirs 
upon hoſpitality, 240, and upon rob- 
bery, 352 

Cin, baſe, why eſtabliſhed among the 
Romans, 272 

Coiners, falſe, declared guilty of high 
treaſon, 142 

Colchir; its preſent ſituation compared 
to the ancient, 252. Where there 
are any traces to be found of its com- 
merce, ibid. 

Colonies, new, different from the ancient, 
278. Their trade, ibid. The deſign 
of it, ibid. Laws of Eur pe upon this 
head, ibid. Whether it be a diſad- 
vantage to them to be diſtant from 
the mother country, ibid. Effect of 
this diſtance, ibid. 

Comitia by tribes, 127 \ 

Commerce prohibited among the Vene- 
tian nobility, 33. Ought to be fa- 
voured by the laws, 40. Whether 
the great number of inhabitants is 
any obſtruction to it, 70. Its influ- 
ence upon manners, 239. Unicres 
nations, but diſunites individuals, ib. 
Effect ariling from a total privation 
of it, 240. Its relation to the con- 
ſtitution of the government, ibid. 
Its enterpriſes ; whether ſmall repub- 
lics are capable of great enterpriles, 
241, Its freedom: in what it con- 
fiſts, 244. It requires a multiplica- 
tion of the civil laws, 246, & ſeq. 
Whether it be advantageous that 

© princes ſhould engage in it, 247. 
— to this purpoſe from the 
Caſtil-ans and Portugueſe, ibid. & ſeg. 
Whether it can be carried on by the 
nobility, ibid. Whether it be advan- 
tageous to all nations, 248. Cauſe 


of the poverty of ſome nation, 245. 
Example of Poland, 249 Cauſe of 
its revolutions. ibid. Of the anci- 
ents; in what it differed from ours; 
252, and 263. In what ſeas it was 
carried on, 268. Its tate before the 
time of Alexander, 254+ Changes 
its face under this prince, 258, And 
after the deſtructiun of the Romans; 
274. Under the Saracens, 275. Is 
revived in Europe, 276, & jeg. Is in 
its own nature uncertain, 28 5. Whe- 
ther it be proper for one nation to 
— another from trading with it, 
243, Judgment of the con- 

guck of 52 144325 in this reſpect, 
243. Whether it be proper for & 
ſtate to lay itſelf under an oblig tion 
of ſelling its manufactures only to 4 
fingle nation, ibid. Example drawn 

from the Poles, ibid. 

Commerce, low; notion the Greeks had 
of it, 28. 

Commiſſariet, or the king's deputies, 

their authority, 406 

Community of goods between man and 
wife, its advantage, 79 

Compaſs. In what ma ner navigation 
was carried on before its invention; 
254. Whether it was poſſible to ſur- 
round Africa without this aſſiſtance, 
ibid, Whether it was known to the 
ancients, 263. The invention of it 
its effect, 277 

Compoſitions, in uſe among the barbari- 
ans. What they were, 457, & ſegqs 
For murder, 458, & ſeg, Laws con- 
cerning them, ibid. Different ac- 
cording to the difference of perſonsg 
ibid, In what caſe they were refuſed, 


459 a 

Condemned perſons : what was done with 
their goods at Rome, 56 

Confiſcation of merchandiſes. Charter 
of the Engliſh upon this ſubject. 245. 
Law of Spain upon this ſubjeR, ibid. 
The practice of Europe and Afia upon 
this article, ibid. 

Confijcation of goods. In what ſtate 
uſeful, 46. In what caſe permitted 
among the Romans, ibid. Of the 
effects of Jews who embrace chriſtia- 
nity, on what founded, 276. Opini- 
on of Bodin, in regard to conhſca- 
tions, 46 

Congueror, his rights over conquered peo- 
ple, 100, & ſeg. Judgment of the 
pretended generofity of fome conque- 
rors, 110 

Conqueſt, its aim, . Its uſe, in regard 
to the conquered ſtates, 102. (Right 
of) from whence derived, t00, What 
power it gives to the conqueror, ibid. 
How that power ought to be regulat- 
ed, ibid. Methods of preſerving it, 
109. Vaſtly large; ſuppoſethdeſpo- 

114 tie 


= 
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tic. „118. Its effects in regard 
to the conquering ſtates, 106. Thoſe 
of the people of the North, of Aſia, 
and of Europe, have had different 
effects, 201 


. * 


ay — changes he made in the mi- 


itary government, 66. His laws in 
regard to marriages, 318. Spirit of 
thoſe laws, 320. Ordains that peo- 
ple ſhould reſt on the ſabbath, 337 

Conſulate, Roman, its power, 125, & 

| - Reduced by the Plebeians, ibid. 

Conſult Roman, what cauſes they de- 
cided, 129 

Contineney, public, neceſſary in a popular 
ſtate, 75. Attention of legiſlators 
upon this article, ibid. 
24 regard to propagation, 314, & 
49. 

— A how puniſhed in the firſt 
_ of the French monarchy, 483, 
484. | 

Converſation : why truth is neceſſary in 
converſation, 22 

Copper, different proportions between 
copper and ſilver, 286, and 295, & 


of» ? 
Corinth, its advantageous ſituation, 257. 
Corruption of its inhabitants, ibid. 
Cornelian (laws) change which Cæſar 
made in them, 6 

Corpſe : the digging it out of the ground 
in order to ſtrip it, how puniſhed by 
the Salic law, 457 

Corruption; ſeveral ſorts of it, 62, Of 
governments, with what it begins, 81. 
Its bad effects, 86 

Cofts : in what manner the payment of 
coſts was introduced into law ſuits, 


14 | 

. (Lord of) his ſaying in regard to 
the Engliſh, 98 

Council: whether the prince's council 

in a monarchy have the confidence of 
the people, 12, & ſeg A kind of 
contraſt between the prince's council, 
and his courts of judicature, 58 

Country, (love of) what it requires, 25. 
To what government it is peculiar, 
ibid. Its effetss 29 and 30. Pre- 
vailed among the Cretans, 87 

Counts, Their functions, 453, 455, & 
eg. What difference between them 
and the dukes, 456. In what man- 
ner they adminiſtered juice, ibid. 
How long their employments laſted, 
474. Their power increaſed, 481. 

Court of monarchs, deſcription which 
hiſtorians give of it, 17. Center of 
politeneis, 22. What a court air 
conſiſts Ing ibid. 

Creation: ſuppoſeth invariable laws, 1 

Creator: cannot govern the world with- 
out rules, ibid. 

Credit of ſtate, How it ought to be 
maintained by the miniſters, 298 


Its effects 


Crimes, public of their own nature, 17. 


And yet divided into really public, 
and private, bid. Private, why fo 
called, 17. Inexpiable, 331. Four 
ſorts of 137. Againſt nature, placed 
in the ſame rank with magic and he- 
reſy, 140 
Lromwell hindered the eſtabliſhment of 
a democracy among the Engliſh, 1 5 
Cruelty, why it is more common in de- 
ſpotic governments, 59 and 60 
Cume ; Ariſtodemus enervates on pur- 
poſe the courage of its inhabitants, 
105 | | | 
Cunning ; when permitted by honour, 22 
Cuſtoms, ancient, advantage there is in 
obſerving them, 34. New ones are 
generally abuſes, 35, Different: 
whether a monarch ought to tolerate 
them, 52. Relative to ſlavery and 
liberty, 232. Local; their origin, 
386. Their antiquity, ibid. Ordi- 
nances of king Pepin in regard to the 
local cuſtoms, ibid. Whether they 
were the ſame thing as the laws of 
the Barbarians, ibid. Their authority 
at the time of king Pepin, and after 
him, ibid. Of France, different in 
. each lordſhip, 424. Origin of this 
difference, ibid. How they were pre-. 
ſerved, ibid. Written, 425 | 
Cuftim Houſes : in what places eftabliſh- 
ed, and with what view, 245. Diffi- 
culty attending them: cauſe of the 
deſtruction of commerce, ibid. & ſeq. 
Of Cadiz, 232 
Cynete (the inhabitants of) what Poly- 
bius ſays of them, 27 
Czar, (Peter I.) forbids the preſenting 
any petitions to him, 152. Changes 
the cuſtoms of the Muſcavites, 225. 
At what place he joined the two ſeas, 


253 
D. 


Darius, his navigation on the Indus, 
253, How long it laſted, 259 

Debtors, inſolvent, fold at Athens and 
at Rome, 389. Severe laws sgainſt 
them, ibid. Effect of thoſe laws, 404. 
Laws in their favour, ibid. 

Debts, whether it be for the advantage 
of a ſtate to be indebted to itſelf, 297. 
Public (payment of them) 298 

Decemvirs. Their deſign, 303. Their 

power, 127. On what occaſion cre- 
ated, ibid. 

Decimal laws, by whom abrogated, 320 

Decorum : its rules ought not to be ne- 
glected, 22 

Decretals : they communicate their ju- 
diciary forms to all cuurts, 411. Idea 
of their origin, 436 

Deity has his laws, 1. Whether we 

ought 
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ought to avenge the Deity's cauſe, 
138 

Delicacy of ccurtiers, from whence it 
ariſes, 23 

Demeſne, or crown lands, neceſſity of it, 
362. Whether it be unalienable or 
not, ibid. Unalienable was unknown 
at the commencement of the monar- 
chy, 483. Of what kind it was un- 
der the ſecond race, 448 

Demetrius Phalereus, numbers the citi- 
zens of Athens, 15 

Democracy, what it is, 6. State of the 
people under this government, ibid. 
Its fundamental laws, ibid. Its prin- 
ciple, 14. In what manner it is cor- 
rupted, 80, & ſeg, Whether it can 
make conqueſts, 101, & ſeg. 

Denarius, Roman, its value, 56, & ſeg. 

Depopulations, 313. How they may be 
remedied, 323 

Depoſitary of the laws neceſſary in a 
monarchy, 12. Of what kind it 
ſhould be, ib, Whether the prince's 
council are a proper depoſitary, ibid. 
Why there is any ſuch thing in a 
deſpotic government, ibid. 

Deputies or Commiſſaries from the king, 
their authority, 401, & ſeg. 

Deſerters puniſhed with 4 whether 
this be an effectual puniſhment, 6r 

Deſpotic prince, an enemy to honour, 
19. Why ſo, ibid. The ſource of 

his power, ibid. Extent of his power, 
20. Inconveniencies ariſing from his 
government, ibid. In ſome countries 
he is univerſal heir to all his ſubjects, 
43. Inconveniencies whence ariſing, 
ibid. & ſeg. 

Deſpotic government. Its nature and 
conſequences, 13. Its fundamental 
laws, ibid, Its principle, 19 and 41. 

How it is corrupted, 86. Idea of 
this government, 41. Why fo ex- 
tended, 45. An obſtacle to commerce, 
46, & ſeg. Its diſtinctive properties, 
90. Irs end or view, 112. How it 
provides for its ſecurity, 96. How it 
may be ſoftened, 153, & /eg> What 
kind of tax is proper for ic, 161 

Difator, Roman, compared to the ſtate 
inquiſitor of Venice, 10. Judgment 
of thoſe two magiſtracies, ibid. & ſeg. 
His power, 128 

Di4atorſhip, why it could be only of a 
Mort duration, 10 

Diſputes between the clergy and nobility, 
with regard to property, 499 

Diſlinctians be twixt the Romans and 
Franks, eſtabliſhed by the Salic law, 
379, & ſeq- 

Diſtributians made among the people, in 
what caſe, 37. Dangerous, ibid. 

Divorce; in what cale it may be agree- 
able to nature, 352. Ditterent from 

epudiation, 195. Defiaiticn of both, 


ibid. Law of the Maldivians tpon 
this ſubjeR, ibid. Of Mexico, iid. 
Law of the Romans upon this ſub- 
jeQ, 196 

Dactrines: we ſhould avoid drawing 
dangerous conſequences from them, 
335. Falſe, ſometimes uſeful, 239 

Dominion : whether mankind could have 
an idea of it before the eſtabliſhment 
of ſociety, 3 

Deomitian (the emperor): the effect 
which his cruelties had in regard to 
the people, 20» He orders the vines 
in Gaul to be pulled up, 271 

Dowries of women, different in different 
governments, 79 

Duels: (puniſhment againſt), 400 

Duties: effect of their weight, 40. Sar 

Taxes. 


E. 
Eaft: (people of the) why their em- 


pires are ſo eaſy to govern, 13. Why 
they are ſo attached to their religion 
and cuſtoms, 168 | 

Edie of Piſtes : its epocha, 38 1. By 
whom publiſhed, ibid. Interences 
drawn from this edit, 381 

Education (laws of) to what they ought 
to be relative, 21. Different in each 
government, ibid. Their principle, 
ibid. In monarchies: when it cotn- 
mences, the virtues it teaches, 21, & 
ſeg. To what laws it ought to 
conform, 2, & ſeq; In deſpatic 
governments, 24. Of what fort 
it ought to be, ibid. & /eg. Of 
the ancients, compared with ours, 
wid. Its difference in the different 
periods of youth, ibid. In a repub- 
lic; of what importance it is, 28. 
That which prevailed at Cumæ, 105, 
& ſeq. 

Egypt: its ancient commerce, 258. 
Trade eſtabliſhed there by tic Greeks, 
ibid. Continues its trade under the 
Saracens, 275 

Election to benefices, relinquiſhed by the 
kings, 491. Ot popes, left to tha 
people of Rom, i&:d. (Right of) 
to the crown, poſſeſted by the great 
men of the kingdom under the le- 
cond race, how exerciſed, 494 

England: its direct end or view, 112. 
Principles of its conſtitution, 118, 
& ſeg. Effects of this conſticution 
wita regard to the character and 
manners of the Engliſh, 232 & 
ſeq. From whence it took the idea 
of its government, 120. Its ſpirit 
with re.2e& to commerce, 242. Its 
concutt contrary to chat of other 
nations, id. In what manner judge 
ment is pailed in that country, 55s 

(Law. 
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{Laws of) in relation to particular 
merchandizes, 244 

Engliſh, what they have done to favour 
their liberty, 12. In what caſe they 
were liable to loſe it, 120. What 
fort of people they would be if they 
were to loſe it, 12. Why they could 
not eſtabliſh a democracy, 15- They 
were obliged to return to a regal go- 
vernment, ibid. The uſe they have 


made of religion, commerce, and 


liberty, 4. More eaſy to overcome 
at home than abroad, 98 

Embezzlemcnt of the public money: 
why natural in deſpotic governments, 
46. Laws againſt it, 230 

Employments : Whether they ſhould be 
venal, 50. 
in regard to the venality of employ- 
ments, ibid. 0 


Epberi, magiſtrates of Sparta, their 


functions, 38 

Epidamnians : How they regulated their 
commerce, .2 

Tqoalrey, (the love of) what it is, its 
effect, 30. How it is excited, 31. 
Whether it is to be found in mo- 
narchies, ibid. How eſtabliſhed in a 

democracy, ibid. Among families, 
neceſſary in an ariſtocracy, 39. Ceaſes 
among men as ſoon as they enter into 
ſociety, 4 and 82. Extreme, as 
"dangerous as the defect of equality, 
$0. Real: whether it be ealy to 
eftabliſh, 33. When it can be ſup- 
preſſed, ibid. Dependent on fruga- 
lity, ibid. Of the people of a re- 
public, compared with that of the 
ſubjects of a deſpotic prince, 55 

Fſcheatage (right of) its origin, 274 

Effenes, a particular ſet among the 
jews, 330 

lle of the French monarchy, 
a book criticiſed in this work, 446, 
and 466. Refutation of this author's 
ſyſtem, ibid. & ſeq. 

Eunuchs, are conſidered as citizens only 
by a kind of fiftion, 186. Raiſed to 
magiſtracies, 187. Married; and 
why, ibid. 

Europe, its power, 279. Its ſtate after 
the deſtruction of the Romans, 321. 
How it was re-peopled after Charle- 
main, 322. Its actual ſtate, 323. 
Leſs ſubject to revolutions than Aſia, 

280 

Exchange, what it is, 286 and 288. 

Idea of it by the example of Holland, 

289, & ſeg. Different ſituations of 

it; whether the ſtate loſes or gains 

in ſuch a ſituation of the exchange, 

290, & ſez. It tends to a certain 

proportion, 291. The various turns 

in its courſe, 289. Its utility, 296. 

Advantage which merchants have in 


ſending money abroad when the ex- 


JP 


Opinion of ſome authors 


change is below par, 291. In what 
caſe money may be ſent abroad, when 
the exchange is at par, ibid. (Letters 
of) by whom invented, 276 

Excluſion from the ſucceſſion to the 
throne, in what caſe it may be ap- 
plied to the next heir, 366 

Executive (power), in what manner it 
limits the legiſlative power, 117. To 
whom it ought to be entruſted, 116. 
To whom it was entruſted among the 
Romans, 128, How it is employed, 
112 


F. 
Faith, Punic, 267 
Family, particular, how it ought to be 


governed, 21 and 24. What per- 
ſons compoſe it, 306. (Names of) 
their advantage over other names, 


Famines frequent in China, 92 

Fannian (law), the deſign of it, 79 

Farmers of the revenues; whether they 
are advantageous to a ſtate, 164. 
Whether it be proper to render this 
profeſſion honourable, ibid. 

Farming of the cuſtoms is deſtructi ve 
to trade, becauſe of its exactions, 

_ 245 

Farming of the revenues; whether it is 
preferable to the adminiſtration of 
them, 163, & /, . 

Fatality blind, whether it be the cauſe 
of the productions of this world, x 
Fathers ; whether their conſent is ne- 
ceſſary for marriage, 3 In what 
country they are puniſhed for the 

crimes of their chil-ren, 68 

Fear : how it induces mankind to aſſo- 
ciate, 3. The principle of deſpotic 
government, 19 : 

Fecundity more conſtant in brutes than 
in the human ſpecies, 305 

Fertility of a country favourable to a 
monarchical government, 203. Its 
effects, 205 

Feſtivals too common at Athens, 337. 
Ought to be relative to commerce, 
ibid. 

Feudal (laws) at what time they ap- 
peared. 437. Their effects, ibid. & 
ſeq, Their ſource, 448. 

Feudatory (princes) preſerve a deſpotic 
ſtate, 110 

Fiduciary bequeſt forbidden by the an- 
cient Roman law, 370 

Fiefs : whether they were known to the 
ancient Germans, 439. Advantage 
of them, 453. Charges made in 
them, 503. At will, 453, Why 
they became hereditary, 52, Of re- 
ſumption, 484. Nature of them 
after the reign of Charles the Bald 
505. Perpetuity of them eſſ abi ſhed in 
France earlier than in Germany, 507. 

Why 
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Why they have changed leſs in Ger- 
many than in France, ibid. Civil 
laws upon this ſubject, 512. Their 
origin, ibid, What it is to diſmem- 
ber a fief, 510. (Inheritance of) its 
antiquity, 482. Its effects in regard 
to the regal power, 503. And in 
regard to the laws on ſucceſſions, 512. 
In regard to the laws of the Barba- 
rians, 384. And to marriages, 512, 
&. ſeg. 

Fines, uſed in judgments, 379, 384, 
404, 406, 407. In caſes of appeal, 


412 

Fines e © alienation (right of), how eſta- 
bliſhed, 510 

Fiſcal. (goods), what is underſtood by 
them, 452 

Flirins, Dutch money; its value, 289 

Fee, legiſlator of the Indians; explica- 
tion of his doctrine, 335 

Fentenay (battle of); the conſequences 
of it in regard to the feudal laws, 


502 
Force general, in whoſe hands it may 


de placed, 4- Defenſive of ſtates, 97. 


Offenſive, 99. Relative of ſtates, g8. 

Fermoſa (an iſland) 3 at what age the 
religion of that country permits the 
women to bring their children into 

. the world, 312 

Fortune, law of honour upon this ſub- 
ject, 23 

France, number of its inhabitants un- 
der Charles IX. 322. Law made in 
this country to encourage propaga- 
tion, 323. How it was governed for- 
merly, 380. (Trade of) whether 
it is proper it ſhould be carried on by 


the nobilitv, 247 and 248. Bas. 
ment of the practice of this king- 
dom upon this head, ibid. 
rankreſs, neceſſarary in morals, 22 & 
£9. 

Franks, Ripuarian, united with the Sa- 
lian Franks, 376. Their conqueſts, 

376 and 440. How they diſpoſed of 
them, 441. Whether they were 
friends of the Romans, 379. Whe- 
ther there were Teveral orders of citi- 
zens among them, 469 C /eg, See 
the word Ripuarians. 

Freedem ; what it is, 460 & ſeq, In 
what caſe it could be demanded, and 
in what caſe it could not, ibid. 

Freedmen, their duty towards their pa- 

trons, 442» How they were treated 
at Rome, ibid. More honoured 
ſometimes than the freemen, ibid. 
Of the Volſci, their boldneſs, 143. 
Employed in the ſea-ſ:rvice, by the 
Romans, 270 

French, why they never could preſerve 
their conqueſts in Italy, 105 

Frupality, taken ſometimes for avarice, 


15: (The love of) its eſlect, 30 C. 


How it may be excited, 31. 
to maintain it, 33 & ſeg. mY 


* 


G. 
Callantry, in what caſe allowed by ho- 


nour, 22. Its origin, 381. What 
it is, ibid. How it increaſed, 398. 

Gaul conquered by the Germans, 432. 
Divifion which the conquerors made 
of it, 440 

Geneva (law of it) with regard to the 
children of debtors who die inſol- 
vent, 246 

Genoa, republic, propoſed as a model, g. 

Germans, how they practiſed hoſpita- 
lity, 240. Their Jaws in relation us 
puniſhments, 67 and 284. Kind of 
Davery admitted amongtt them, 180. 
Their marriages, 215. How they 
were declared of age, 216 & 
What authority they gave to 
princes, 218. Reconcilements efta- 

| bliſhed among them, 334. Their 
ſenſibility in regard, to the point of 
honour, 397 & ſeg. Influence of 

- their manners on their laws, 378, and 
390, S ſeg. Their ancient man- 
ners, 43 K | J 

Germany, (empire of) hy elective, 

508. Its government compared with 
that of Holland, Sc. 95 

Girls: why inclined to marry, 309. 
Whether the number of them ex- 
ceeds that of boys, 310. Sold in 
China, 312. Succeed to certain 
crowns, and not to others, 510, Rea- 
ſon of this difference, 511. Since 
what time they have ſucceeded to 
fiefs in default of male iſſue, 5 10. 
A law which obliges them to declare 
their pregnancy to the magiſtrate, 
351 

Glory or magnanimity, whether it is to 
be found in a deſpotic government, 


41 
Ged, author of the laws, by which he 
has created the world, 1 
Gold, whether it be real wealth to have 
a great quantity of it, 280 and 281. 
Prohibition of uſing it in ſuperflui- 
ties, 281. Cauſe of the greater or 
leſſer quantity of gold and filver, 288. 
Coaſt, whether the Carthaginians 
ſailed as far as this coaſt, 267 
Cocds, or eſtate, (divifion of) in what 
caſe it may be unequal amongſt chil- 
dren, 40. Ceſſion of, or bankruptcy; 
in what government it may take 
place, 465. Whether it was efta- 
bliſhed at Rome, ibid. Eccleſiaſtie, 
or church lands, how they were con- 
verted into fiefs, 485. (Diviſion of) 
2 
a the moſt conformable to 
nature, 
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mature, 4. To a fingle town, = 
How many ſpecies there are, 6. De 
fnition of each, ibid. Its nature 
different from its principle, 14. Its 

inciple, what it is, ibid. & ſeg. 

— whence the principle of each 
government is derived, 14. Mode- 
rate, how it is ſupported, 19. Whe- 
ther deſpatic power is ſupported in 
the ſame manner, ibid. Cauſe of its 
corruption, 8 1. Eaſy to princes who 
Jeave all management of affairs to a 
miniſter, 13. Example of a pope to 
this purpole, ib:d. Domeſtic, to 
whom it is entruſted in the Eaſt, 
194. Its influence in the political 
government, 63 

Gown or long robe, (dignity of) what 
rank it holds in France, 248 

Gracchi; they change the conſtitution 
of Rome, 132 

Grandeur real, 337. Relative, ibid. 
(Idea of) annexed to the military 
profeſſion, 23 

Grevina : his definition of the political 
and civil ſtate, 4 

Greeks, their exerciſes, 28. Effects 
thereof, ibid. Their particular inſti- 

tutions, 25. Reflection on theſe in- 
Klitutions, 26. In what manner they 

pronounced judgment, 55. Their 

policy to. hinder too great a multipli- 
cation of inhabitants, 312, 313. 
(Firſt) what ſort of people they were, 


334 
Grillon refuſes to aſſaſſinate the duke of 
Guile, 23 | 
Guardians of morals, 35. Of the laws, 
ibid. 
Guardianſhip of a nobleman's children 


different from tutelage, 511. In 
what it conſiſts, ibid. 
Gundebald, his conſtitution, how re- 
ceived, 402 
mnic exerciſes, the only employment 
of the Greeks, 28. Their effect upon 
people's minds, ibid. and 35. What 
opinion the Komans had of them, 


87 
FH. 
Hannibal; his conqueſts fatal to the 
Carthaginians, 103. Motives of 


Hanno's conduct in regard to him, 
ibid, The Carthaginians complain of 
him to the Romang, 16 

Hanno; his navigation on the ocean, 
266. Whether this relation be wor- 
thy of credit, ibid. Anſwer to the 
objections made againſt it, 267 

Harmony neceſſary between the civil 
laws, &c. and thoſe of religion, 332 

| Heirs (orders of) inſtituted by Julti- 
nian, 331. Civil laws of the Tar- 
tars upon this ſubject, 210 


Helotes, their employment among tho 


Lacedæmonians, 28 

Henry VIII. his laws, 143 and 351 

Himilce, à Carthaginian chief; he 
runs his ſhip a-ground, 268, His 
navigation and ſettlements, ibid. 

Hobbes; his opinion refuted, 3 

Helland, regulates the exchange of other 
nations, 289 | | 

Hollanders, or Dutch; their ſentiments 
in the Eaſt-Indies, 277 and 281 

Homage of vaſſals, 511. How efta» 
bliſhed, ibid. 

Honeſt men: whether the lower ſort of 
people can be honeſt, when the leading 
men of the nation are knaves, 17. 

What is neceſſary to make a man 
honeſt, 18 

Heonorifical (rites) in the churches, 
T heir origin, 492 

Honor: principle of monarchical go- 
vernment, 18. What it is, ibid. 
Uſeful though falſe, ibid, Whether 
it takes place in deſpotic govern- 
ments, ibid. and 19, Laws of, ibid. 

and 23. Its whims, 19 and 23. 

What actions it authorizes or juſti- 

+ fies, 22. The aim of military peo- 

ple, 49. (Point of) its origin, 396 
oſpitals, their utility, 32 5. Deſtroyed 
in England by Henry VIII. ibid. At 

- 4 Rome, ibid. 

Hoſpitality leſs practiſed in trading coun- 
tries than among the barbarians, 2. 

. Hoſpitality of the ancient Germans, 
ibid. Laws of the Burgundian code 
upon this ſubject, ibid. 

Hugh Capet, how he obtained the crown 

of France, 58 

Human (laws) their nature, 3 50 

Hungary : nobility of this country how 
ſerviceable to the houſe of Auſtria, 
86 & ſeq. 

Hunting : its influence on manners, 28 

Huſbands : advantage they might have 
at Rome, 317, & ſeg. And by 
the laws of the Viſtgoths, 231. 
Puniſhed among the Romans for the 
incontinency of their wives, 364. 
One wife permitted to have many 
huſbands, 190. Their privileges, 316 
& eg. 


9 


I. 


Japan : its trade compared to that of 
oland, 11 and 12. The impotency 
of its laws, 114. Its rigorous laws, 
174 How rigidly theſe laws are ob- 
ſerved, 114 and 332. 
Fapaneſe, with what nations they trade, 
243. Their education, 63. Waat 
they think of pecuniary puniſhments, 
67. What kind of children have a 
right to inherit in their country, 307. 
Cruelty 


. 


Oruelty of their emperors, 63 & ſeg. 
They hate chriſtianity, 348. Why. 
ibid. 

Taxartes, change which happened to this 
river, 253 
byopbagi, 259 

0 6 & ſeq. 

Fealouly, (two ſorts of) definition of 
each, 94 
exws (ancient) their commerce, and 
how they loſt it, 254 How far their 
fleets went, ibid, The end of their 
law, 112 

Fews (modern) commerce was transfer- 

red to their nation, 275 They in- 

vent letters of exchange, 276. Ex- 
poſod to the caprice of other nations, 

275, 276. IIl uſed in England, 275. 

Laws of the Vifigoths againſt them, 

$3 

Bafa, neceſſary in lay ing duties on 
merchandiſes, 166 & ſeg. 

Immunities, common both to clergy and 
laity, 466. Of churches; what is 
underſtood thereby, 463 

Imp:fts. See Taxes 

Impunity eſtabliſhed under ſome Greek 
emperors, 18 

Incontineney contrary to nature, 194. 
Public; the conſequence of luxury, 


7 

I in what caſe granted by the 
public to private people, 362. Right 
of indemnity, 343 

India, trade which the Romans had with 
that country, 250. Whether it was 
advantageous to, them, 272, What 
trade we carry on there, 250, Na- 
ture of the trade of that country, ibid. 
How far the Greeks penetrated into 
that country, 262. Whether they 
were the firſt that traded thither, 2 58. 
Ancient!ly ſuppoſed to be uninhabi- 
table, 259. Different ways to go 
there, 255. The ancient paſſage to 
that country, ibid. & ſeg. At what 
time of the year they ſet out upon an 
India voyage, 262. How long they 
were upon the voyage, 263. Con- 
ſtruction of the velleis of that coun- 
try, 255 

Indians: their manners, 250. Their 
character, 258. Their prejudices, 
336. Contradiction in their charac- 
ter, 163, Cauſe of their ination, 
164. And of their lazineſs, 418. 
Obliged to marry, 308, Why their 
laws are ſo mild, 175 

Indus, river, 258, 259 

Induſtry, means of encouraging it, 170. 
Of mankind, improves the earth, 
206 

Inequality, in a democracy, what may 
be the motive of eſtabliſhing it, 33. 
Excefhve, the ſource of diſorders in 


ariſtocracy, 37 


Infranchiſement of ſlaves, the great eir- 
cumſpection it requires, 18 5 

Inberitances : in what caſe it may be for- 
bidden to have two, 32 

Inguifition, (court of) whence it took its 
laws, 377. Abuſe of this court, 


Inquiſitor of Venice, 10 and 114. 

Inguiſitors of Spain, Ec. a remonſtrance 
made to them, 346, 347 

I-flitutions of a ſingular nature, eſtab- 
liſhed among the Cretans, 25. In 


what caſe they may be of ſervice, - 


26 

Inſtitutions of St. Lewis, how long they 
laſted, 416. Reflection on theſe 
inſtitutions, ibid. and 409. & ſeq. 
Whether the work now extant under 
this name be that of St. Lewis, 417. 
Why it is attributed to him, 417, 
418. Defect of this compilement, 
418. Its good effects, 419 

Inſu.t offered by a prince to his ſubjecta, 
the bid conſequence that may attend 
it, 183 

Inſ.rr fiom : what it was, and by what 
pe-pie it was practiſed, 86 & ſeg. 

Intereft, (lending upon 2) whether it bs 
bad in itſeif, 299. Whether it be 
the ſame thing as uſury, ibid. 


Greater by ſea than by land, 300. 


Reduced after the diſcovery of Ame- 
rica, 286 

Interpretation of laws: in what caſe it 
does not take place, 55 

Intriguirg, in what caſe dangerous, 9. 

Forbidden at Rome, and upon what 
occaſion, 64 

2 See Iands. 

lands, (inhabitants of) their genius, 
205 


Judges: from what order they were 


choſen at Rome, 83 and 132. 
Change made in this article by the 
Gracch', ibid. Of what condition 
they ought to be, 114. Exception 
agiinſt a certain number of them, 
ibid. At what time they began to 
Judge alone, 422. The king's judyes, 
461 

Fudgments given by the prince; the 
ſource of abuſcs, 57. They ought 
to be fixed and regalated according to 
th: letter of the law, 59. Extraord1- 
nary, 129,130. How they were paſſed 
at Rome, 55. How in England, ibid. 
How in France, whep the cuſtom of 
judicial combats prevailed, 396 & 
cg. Manner of paſting judgment in 
a monarchy, 55. By commiſſioners, 


150, By peers, aboliſhed, 414. & 
ſez. By the croſꝭ, at what time they 
were in uſe, 377. By whom aboliſh- 

ed, ibid. 
Tudicial power, to whom it ought to be 
given 123. How it may be ſoftened, 
ibid. 


= r 


1 . 
i. Whether it ſhould be united to Lands, (diviſion of) why eſtabliſhed 


the legiſlative power, 117 & ſeg. To 


whom committed amongſt the Ro- 


mans, 129 


Julian laws, againſt adulterers, 78. 


Againſt high treaſon, 143. Limita- 
tions made to this law, in regard to 
crimes of high treaſon, ibid. 

Julian, the emperor, cauſes a famine at 
Antioch, 287. His great qualities, 


30 
Je of the lords, 456. Of the 
counts, ibid. Extent of the latter, 
ibid. Territorial, how the clergy ob- 
tained it, 462. Extents of the latter, 
ibid. Patrimonial, ibid. Privilege of 
uri ſdictions, its origin, 461. An- 
nexed to the fiefs, ibid. Its antiquity 
455. Whether it was uſurped by the 
lords, 462, and 464 
Faſlice (relations of) antecedent to laws, 
2. Examples of theſe relations, ibid. 
(Set forms of) neceſſary to liberty, 
455- In what caſe they are con- 
trary to it, ibid. In what ſenſe 
there are too few of theſe forms, 54. 
{Set forms of at the time of the judi- 
= combats, 382 C ſeq. and 383 & 
Toi, (emperor) puts a ſtop to the 
_ oxdinary courſe of juſtice, 58, Con- 
fequences thereof, ibid. He aboliſhes 
a Jaw of Conſtantine, 318. Laws of 
Bis enacting, contrary to the Papian 
liw, 321. His laws on divorce, 
357. On the ſucceſſion of women, 


375 
K. 


Kings of Rome, their authority, 123 & 
9+ Of the Franks, what they made 
ale of for a diadem, 215. Their 
marriages, ibid. When they became 
of age, 216. Why the time of ma- 
yority changed, 217. Formalities 
obſerved at their becoming of age, 
226, 217. At what age they were 
cavable of governing by themſelves, 
rid. 

Knights, Roman, obtained the judicial 
power, 132 & jeg. Bad effect of this 
innovation, ibid. They were made 
farmers of the public revenues, 133 


8 L. 
Laced emonians : laws which Lycurgus 
gave them, 25. Happy with their 
laws, go» They ſubmit the laſt to 
the Macedonians, 25. End or view 
of their government, 112. How ma- 
ny citizens were obliged to be at their 
aiſemblies, 6. Irregular puniſhments 
eſtabliſhed at Lacedæ mon, 60, Ca- 

ter of theſe people, 222 


ancient legiſlators, 31. In what caſe 
it may take place, ibid, and 34. How 
it may be ſupported, 31 and 32. 
Whether it was proper to make a new 
one when the old one was confounded, 
71. Re-eſtabliſhed by Servius Tul- 
lius, 369. Between the Barbarians 
and the Romans, 442. How it was 
regulated, ibid. Whether it is ſuffi- 
cient that this diviſion be equal in 
democracies, 34 (Cultivation of ) 
its advantage, 282. Its relation to 
liberty, 212. State of the people 
who do not cultivate their lands, 202. 
(Sale of) judgment of the laws by 
which it was prohibited in certain 
countries, 297. Given to the church, 
446. Cenſual, 451. Which are beſt 
peopled, 311 


Law, (Mr.) his ignorance both of a re- 


publican and a monarchical conſtitu- 
tion, 12 


Laws ; what they are, 1. Of all beings, 


ibid. Poſſible before there were in- 
telligent beings. 1. Primitive of par- 
ticular intelligent beings, 2. Natura], 
3- Poſitive, 4. Political and civil, 
they ought to be adapted to the people 
for whom they are made, 5 and 230. 
Civil, more ſimple in deſpotic govern- 
ment, than in monarchies, 52. 
Sometimes contrary to the laws of na- 
ture, 351. Criminal, leſs ſimple in 
monarchies and in republics, than in 
deſpotic governments, 54. Penal in 
point of religion, 346. Their effect, 
347. Divine, 350. Sumptuary, 70. 
Ancient French, 60. Perfonal of the 
Barbarians, 378. Origin of theſe 
laws, ibid. Relative to the eſtabliſhed 
government, 5. To the principle of 
each government, 14. To the diſtem- 
pers of the climate, 176. To the oc- 
cupations of mankind, 206. To 
manners and cuſtoms, 229. Other 
relations of laws, 5. Conſidered in 
their relation to commerce, 239. To 
money, 283. To the number of in- 
habitants, 305. By which mankind 
are governed, 350. (Multiplicity of) 
uſeleſs in a deſpotic government, 
42 and 52, & ſeq. Uſeful in a 
monarchy, 62. hey ſupply the 
place of virtue in a monarchy, 
17. (Stile of) what ſort it ought to 
be, 433 & ſez. (Compoſition of} 
rules to be obſerved therein, ibid. & 


ſez. How they become uſeleſs, 435. 


Whether thoſe which appear the 
ſame, have always the ſame effects, 
435. Whether they have always the 
ſame motive, 428. Good, whether 
they always produce good effects, 475. 
Whether they ought to correct every 
thing, 230. Contrary to the views 


- the legiſlator, 427. Which deprive a 
ſingle perſon of liberty, to prelerve it 
for the whole community, 148. Pro- 
hibiting people from keeping above a 
certain ſum of money in their houſes, 


12 "f nations: whether all countries 
have one, 4. Why it is not ſo ſtrictiy 
obſerved by deſpotic princes, as by 
others, 42. The only one followed by 
people who do not cultivate the earth, 


207. 

Laws of the Lombards, 377. Idea of 
thoſe laws, 382 

Laws of judicial combats, ibid. & ſe 

Laxzineſs of oo its cauſe and checke, 
223. Of the ſoul, ſrom whence it 
riſes, 332 | 

Learning, dangerous in a deſpotic govern- 

ment, 2A 

Legiſlative body : whether it ought to 
be always aſſembled, 116. Whether 
it can aſſemble of itſelf, 1179, Whe- 
ther it has a right to ſtay the executive 
power, 117. Whether it ſhould have 
2 right of judging the executive pow- 
er, ibid. Its authority, with regard to 
the levying of money, 119. With re- 
gard to the armies, ibid. To whom 
intruſted at Rome, 127 

Legiſlators : how they confine man to his 
duty 2. With what ſpirit they ought 
to compoſe their laws, 29 and 418. 
What they ought to do in regard to 
the vices of the climate, 169. What 
regard they ought to have for the na- 
ture of things, 435. Their paſſions 
influence their laws, 437 

Lending at intereſt, 299. Whether it be 
lawtul, ibid. and 302+ By contract, 
300. See Intereſt 

Lenity : the effect of mediocrity: in 
what government it is to be found, 60 

Lepers : law of Rotharis againſt them, 
172 

2 : in what countries it was 
known, 166. Laws of the Jews upon 
this ſubject, from whence bortowed, 
ibid. By whom brought into Europe, 
ibid. & ſeg. 

Lewis (Saint) aboliſhes judicial com- 
bats, 409. Changes the law proceed- 
ings of his time, ibid. & ſeg. His 
inſtitutions, ibid. and 417. See In- 

itutions, His regulations with regard 
to the courts of the barons, 409. 
How they were received, 410. He 
cauſes the books of the Roman law 
to be tranſlated, 169 

Liberty : abuſe of it, 161, Reſtored to 
the Romans by Sylla, 15. Natural 
to the northern nations, 251. In- 
ſupportable to ſome nations, 220. 
Extreme, dangerous, 83. Of com- 
merce, in What it conſiſts, 245. 
How deſtroyed, ibid. Political; its 
different Ggnifications, 350. In what 


I N D EX 


it confiſts, 111 & ſez, Its relation 
to the conſtitution of the government, 
ibid. Its relation to the ſubject, 136 
& ſeg. Civil, whether it always fol- 
lows political liberty, ibid} Philoſo- 
phical, in what it conſiſts, ibid. 

Licinian (law) : the deſign of it, 79 
and 302. 

Litigious people, roughly handled in 
Turkey, and why, 54 

Lords, obliged to adminiſter juſtice, 407, 
and 465, & ſg. How appealed of 
default of juſtice, 499. How they 
pleaded againſt their vaſNa's, ibid & 
fey Obl ged to defend the judgment 
of their court before the lord para- 
mount, 412. How they loſt their 
priviieges, 423. Whether they judg- 
ed alone, 456. Origin of their juriſ- 
dition, 461 

Lot (ſuffrage of): defective in itſelf. $. 
Amended by great leg ſlators, bid. 
Ought not to take place in an ariſto- 
cracy, 9 

Lucca, for how long the magiſtrates of 
this republic are choſen, 11 

Luxury ; ſupport of commerce in a mo- 
narchical government, 240. (Source 
of) 252 and 69, & ſeq. (Effect of) 
ibid. (Commerce of) anciently eſta- 
bliſhed in Aſia, 252. (Proportion of} 
to the riches of the ſtates, 79 & ſegs 
To the bigneſs of towns, 70. (Bad 
effect of) in a democracy, ibid. Its 
progreſs among the Romans, 71. 
Neceffary in a monarchy, 71 and 72. 
And in deſpotic ſtates, ibid. Neceflary 
in England and France, 74. Of reli- 
Sion, 345 

Lycians; idea of their republic 95 & 
ſeg. Their republic compared to that 
of Holland, ibid. 

Lycurgus ; judgment of his laws, 25. 
What they ſuppoſe, 27. Their ef- 
—_ 36. Compared to Mr. Penn, 
26. 

Lydians ; ſubdued by Cyrus, how treat- 
ed by this prince, 105 

Lye, puniſhed with dea:h in Japan, 63. 
Why to give the lye is reckoned an 
aff:ont, 396 

Lyſander ; how he treats the Athenians 
whom he had taken priſoners, 62. 
The reaſon he gives for his conduct, 


ibid. | 
M. 


Marbiavel: to what cauſe he attributes 
the loſs of the liberty of Florence, 
6 

Machiaveliſm : we begin to recover from 
it every day, 277 

Machines, uſ-tul for ſupplying the la- 
bour of man 180, Whether thoſe 
which render the manufaQures more 
Gmple, are always uſeful, 311 

: ; Magicians 


IN D E X. 


Magicians odious to ſociety, 139- A 
certain magician puniſhed in conſe- 
quence of a revelation made to a bi- 
ſhop, 110 
 Magiſftracy, how its power may be com- 
pounded, 10. Its duration, how 
fixed by the legiſlator, ibid. Whe- 
ther a tubjeRt ſhould be forced to ac- 
cept of it, 49. Civil and military, 


0 

Ahrens ſubject to the laws in a de- 
mocracy, 14. Of Athens examined 
before and after their magiſtracy, 8. 
In what government a fingle magi- 

. ſtrate may be allowed, 59 

Mabomet : his law in regard to reconci- 
liations, 334. To the uſe of wine, 
x71. Whether this law is proper for 

northern climates, 420 

Mabometans : why they puſhed on their 
conqueſts with ſo. much eaſe, 177. 
Zealous for their religion, 348. They 

. pervert the uſe of flavery, 175. 
Their contemplative life, 331 

Majoraſgo, or primogeniture, (right of) 
ought not to take place in an ariſto- 

cracy, 39 

Majority, or becoming of age, begins 
earlier in warm countries, 46 

Hax, (laws of) how they are invariable, 
3. His ſtate conſidered as that of an 
intelligent being, ibid. Conſidered 

after the eſtabliſhment of ſociety, ibid. 
Borg to pleaſe his fellow creatures, 
22. Of honour, what is underſtood 
by this word in a monarchy, 23 

Manners or cuſtoms: what they are, 
226, They areunalterable in China, 
22 5. How they may be changed, ibid. 

Manaurs, 448 

Manu fact ures, always uſeful, 311 

Maritime affairs, how conſidered by the 
Romans, 270. And how by us, ibid. 

Marriage between the neareſt relation 
and the heireſs, why ordained among 
fome nations, 32. Where it rook 
place, ibid. Between brother and ſiſ- 
ter ordained at Athens, ibid. And 
with what view, ibid. Between patri- 
cians and plebeians forbidden by a law, 
37- Defect of that law, ibid. Why 
eftabliſhed 30g. Its advantage for pro- 
pagation, ibid, What induces people 
to it, 309. How deſpotic princes 
aduſe it, 45- Subject to the laws of 
zelizion, and to the civil laws, 357, 
4253, Conſent of parents neceſſary 
for contracting it, 307, 308. For- 
bidden, 338. Laws of the Romans 
to encourage it, 314. Of ſavages, 
and paſtorai people, 208, Till what 
age they were allowed to marry at 
Rome, 318 | 

Marſeilles, its ſituation, 241. Charac- 
tet of its inhabitants, ibid. Rival of 


Carthage, 268. Why ſo faithful to 


the Romans, 269. Its riches are 
increated by the ruin of Carthage 
and Corinth, ibid. Its conſtitution 
commended, 83 

Mayor : (dignity of) rendered ſor life, 
475+ Its origin, 480. How united 


to the regal dignity, 492. The 


king's mayors diſtin from the 
mayors of the kingdom, 478. Mayors 
of the palace; their original autho- 
rity, 480. What they were after- 
wards, and at the end of the firſt race, 
478 and 466, & ſeg, Their beha- 
viour towards the nobility, 480 & ſeg. 

Medals plated : what they are, 296 

Men (number of) relative to the culti- 

vation of lands, 207. Free, to whom 
this name was uſually given, 453. 

- Fheir fituation in the French mo- 
narchy, 199, Their military ſer- 
vice, 453. Rights of the prince in 
reſpect to them, 456. How they 

were ſeized of fiefs, 410 and 462 

Merchants : in what government they 
have need of a ſafeguard, 1 59. Why 
they are more enterpriſing in repub- 
lics than in monarchies, 241. (Com. 
panies of) in what government they 
are proper, 244. Whether they are 
always advantageous, ibid. Con- 
ſtrained in favour of commerce, 24r. 
Whether it is proper they ſhould be 
admitted to purchaſe a title of nodi- 
lity, 248 

Metal, moſt proper for a common mea- 
ſure, 283 

Metempſychoſis, 336 and 337 

Metius Suffetius, Dictator of Alba; 
his puniſhment, 64 

Migration of the northern nations, 204 

Military employ ments; whether they 
ought to be joined with civil employ- 
ments in the ſame perſon, 288. Go- 

vernment eſtabliſhed by the emperors, 
6s. (Men) ought to be checked, 
49- 30 

— French, in the earlieſt times of 
the monarchy, 4 

Mills (water), 3 

Mine of precious ſtones, diſcovered in 
China; why ſhut up, 74. Of filver 
in Spain, 267. In the Pyrenian 
mountain, ibid. Of Germany and 
Hungary, 180 and 281. Of Ame- 
rica, 279 & ſeg. and 285. How the 
Indians extract the gold from thence, 
280, Calculation of their product, 
ibid. Their uſe, ibid. & ſeg. 

Miniſters abler in monarchies than in 
deſpotic gavernments, 20. They 
ought not to be judges, 53 

Minority, long at Rome, 36. Why, 
ibid. 

Minos: his laws what they ſuppoſe, 27. 
His maritime power, 256 

Moderation, what it is, 17 and 36. Ne- 


2. 


deſlary. in an ariſtocracy, ibid. Of 
the Romans, in puniſhments, 65 
viglated in the puniſhment of 
crimes, among a certain people, and 
under Tiberius, 145. Of flaves, ſe- 
cured by the laws, 180, 181. Na- 
tural, 194 ne 
Monarchs, compared to the. ſea, 12. 
Happier than deſpotic princes, 41. 
Whethet they ought to fit in judg- 
ment themſelves, 295, and. 363. 
How they ought to govern, 151, 752. 
Regard which they owe to their ſub- 


22 _ | 

onarchy : its laws relative to the con- 
ſtitution, 11. Nature of its govern- 
ment, ibid. & ſeq. Its advantage 
over republics, 40. And over a de- 
ſpotic government, ibid. Irs excel- 
lency, ibid. Its diſtinctive proper- 
ties, 90. Its end or view, 112. Its 
felicity, 151, 152. Neceſſity of the 
intermediate powers, Cc. in 4 mo- 
narchy, 11 and 41. Neceſſity of a 
— of the laws in a monarchy, 
12. How it is corrupted, 84. Con- 
ſequences of this corruption, ibid. 
How it provides for its ſecurity, 96. 
Whether it ought to make conqueſts, 
103% Whether the ancients had a 
right idea of it, 374 and 376. How 
monarchies were formed, 375. Uni- 
verſai, whether it be advantageous to 
a prince to aim at it, 97. Ancient 
monarchies of Greece, 122. How 
the three powers were there diftri- 
buted, ibid. Monarchy of the kings 
of Rome, 123. How the three 
powers were there diſtributed, ibid. 

French, why hereditary, 508 

Monaſteriss, 343 | 

Money : whether the raiſing of it ought 
to be entruſted to the executive power, 
119. Its neceffity, 283. Its uſe, 
ibid. & 4 „Ancient of the Athe- 
nians, 16. And of the Romans, 
ibid. Ideal and real; definition of 
each, 285. Ideal; why ſubſtituted 
in the place of real, ibid. Real, in 
what caſe preferable to the other, 
ibid. (Variations of ) dangerous, ibid. 
and 293, 294. (Recoining of) its 
elfects with regard ta the exchange, 
292. With regard to the ſtate, 293. 
With regard to the ſpecie, ibid. Al- 
tered under ſeveral emperors, 296. 
Proceedings of the Romans with re- 
ſpect to money, 294 and 296 

Monks : cauſe of their attachment to 
their order, 30. Of their being in- 
ciinable to ſeverity, 60. Deſtroyed 
by Henry VIII. 169. In what 
country their inſtitution began, 169 

Mynſoons + they prevail in the Indian 
ſeas, 262 2 5, 

AMerality (laws of) recal mankind to 


INDEX 


1, * 6 

themſelves, 3. Are agrieable bo 
thoſe of religion, 329 

orals,, never ſo pure in monarchies is 
in republican governments, 22. What 
crimes are prejudicial to them, 137 
& ſeg, How they ought to be pu- 
niſhed, ibid. Leſs ſtrict now than 
formerly, 75, 76. | Morals or man- 
ners of nations, what they are, 226. 
(Change of) cauſe of-' revolutions, 
224. Diftin from laws and cuſ- 

* toms, 22 Fs 1 

Mortmain (lands in) their origin, 448. 

Alofes; wiſdom of his laws, 341. His 

' laws with regard to ſlaves, 193 

Mother Country ; confidered in relation 
to its colony, 278. Its trade with 

the colony, ibid. 

Moveable effects; in what they con- 
= 248, To whom they belongs 
1 

Mountains of ſilver, 267 ' "I 

Murder, how puniſhed among the anb 

- cient Greeks, 374 As. os 

Muſcovites, why they ſell themfelves, 


4 3 3 
Muſcovy : its laws an obſtruction to its 
trade, 297. Its conſtitution in re- 
gard to the ſucceſſion of the empire, 
44+ (Emperors of) endeavour to 
moderate their deſpotic power, 43 
Mufic ; its influence on manners, 27 
7. On ſouls, 29. Neceſſary among 
the Greeks, 28 


N. 


Nations; how they ought to act bo- 
wards one another in peace and 
war, 4 

Navigation, of the ancients, how far it 
proceeded, 263. Its progreſs, ibid. 
& ſez. Of Europe, its influence. on 
the number of inhabitants of Eu- 
rope, 323. On rivers, forbidden by 
an ancient law of the Gebres, 338 

Negroes ; whether we have a, right to 
enſlave them, 178. Of the coaſt of 
Africaz what ſort of money they 
make uſe of, 287 3 

Nero (the emperor) forms a project of 
aboliſhing all impoſts, 164. Whe- 
ther he aboliſhed the duty of the five 

and twentieth part arifing from the 
ſale of ſlaves, 158 | | 

Nobility; they are inveſted with the 
whole authority in an ariſtocracy, 9. 
A ſenate is neceſſary among them, 
ibid. Functions of this ſenate, ibid. 
How they reſtrain the people in an 
ariſtocratical government, 16. Hou 
they may reſtrain themſelves, ibid 
Whether they ought to affect external 
diſtinctions, 36. Whether it is pro- 
per that they ffiould colleR the tatei 
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in an ariſtocracy, 37. Means of 


making them avoid extreme poverty 


and exorbitant riches, 38. What 


ſhare they ought to have in the diſ- 


tribution of the three powers, 116 & 
» By whom they ought to be 

tried, 118. Diſtinct from the ingenui 
and the ſlaves, 188, They are eſſen- 
tial to a monarchy, 11. The rela- 
tion they ſtand in to the monarch, 
ibid. What is moſt ftrongly recom- 

mended to them by honour, 23. 
Whether they ought to be permitted 
to trade, 38 and 247. They are the 
child and parent of hunour, 39. 
They are the bond that connects the 
prince and his people, ibid. The 
are the ſupport of the throne, $6. 
French: their ſituation, 247, 248. 
Their antiquity, 469. 

Nobleneſs requiſite in our virtues, 21, 
22 

Normans ; their depredations put an end 
to the diſputes of the clergy and the 
nobility, 500 

Nerth (people of the) compared to 
thoſe of the ſouth, 165 & ſez. and 
250, 251. Their temperament, 16g, 
166. How they are actuated by love, 
167. They make an admirable ſtand 
againſt the Romans, and at length 
ſubvert that empire, 168. Why fo 
much inhabited, 204. 


O. 


Oath, how greatly regarded by the Ro- 
mans, 88, (Trial by) in what caſe 
it might be uſed, 230. By what 
laws it was authoriſed, 387 & ſez. 


Maintained by the clergy, 391 & 


(7. 

Obedience, different in moderate and de- 
ſpotic governments, 20. Recommend- 

ed by honour, in monarchies, 23. 
What limits are preſcribed to it by 
honour, ibid. The moſt paſſive, in 
what government It is requiſite, 258. 
What it ſuppoſes both in him that 
commands, and in him that obeys, 


39 Is 
Oeconomy, the ſupport of commerce in 


republics, 240, 241. (Commerce of) 


in what it conſiſts, 240. Whether it 
is proper for monarchies, 240, 241. 
Nations that have carried on this 
commerce, 241. Their origin, 242. 

Whether it is proper to reſtrain this 
commerce, 243. Inſtitutions adapted 
to this commerce, 244 

Old men honoured at Sparta, 35 

Oppian law; the deſign of it, 79. Fer- 
ment in the ſenate upon the women's 


inſiſting on the revocation of this 


law, ibid. 
I 


Orders of a deſpotic prince, can nelther 
be eluded, nor contradicted, 20 
Oftraciſm : according to what laws it 
' Gught to be conſidered, 363 and 420. 
Againſt whom it was uſed at Ath 
364. Miſchief it did at Syracuſe, 
8 


42 
Oxus (river) its ancient ſtate, 254, 
Why it runs no longer into the Cal 


pian ſea, ibid. 


P, 

Paper; its uſe in regard to money, 234 

Papian (law) enacted under Auguſtus, 
316. Softened by Tiberius, 319. 
The deſign of it, 374, 375 

Paradox of the ancients in regard to 
manners explained, 27 & ſeg. 

Paraguay, propoſed for a model, 26 

Paramount (lords) how the right of ju- 
riſdiction devolved to them, 404 & 
ſeq. Appeal to their court, 407 C 
7e. 

Pardon of a criminal, muſt never be 
mentioned to the king of Perſia, 20, 
The power of granting it, to whom 
it belongs, 57. How it is loſt, ibid. 
Its effects, ibid. (Letters of) 67 

Parliament (French): what kind of ju- 
riſdiction it had formerly, 419. Made 
a permanent or fixed body, ibid. Ori- 
gin of different parliaments, ibid. 

Paſſtons deſcend from father to ſon, 25 

Patricians: their prerogati ves under the 
kings of Rome, 124. Raiſe the 
jealouſy of the plebeians, ibid. Hum- 
bled by Servius Tullius, 124. 

Peace; in what caſe it would be the 
firſt law of nature, 3. Between the 
Muſcovites and the Turks; motive 
which hurried the Turks to conclude 
it, 42. Between Gelo king of Syra- 
cuſe, and the Carthaginians, 102. 
The natural effect of commerce, 239 

Peers were made a party in the appeal, 
403. y, ibid. Their fate, if 
overcome, 403, 404. Appealed of 
default of juſtice, 407, 403 

Pegu ; principal points of the religion 
of this country, 330 

Penn (Mr.) compared to Lyeurgus, 26. 
The principal aim of his laws, bid. 

Penance; 331 

Peneſtes, ſlaves of the Theſſalians, 28 

People, in a democracy inveſted with the 
overeign power, 6, What they 
ought to do of themſelves, ibid. 
What by miniſters, ibid. They ought 
to have the chooſing of their mi- 
niſters, 7. And of the ſenators, 
ibid. Their diſcernment, ibid. and 
115, Whetber they are capable of 
the adminiſtration themſelves, 7. 
(The lower ſort of) ought to be 

directed 


directed by thoſe of a higher rank. 
- They act through paſſion, ibid. 
How the divihon of the people into 
certain claſſes influences the govern- 
ment. 7. Whether they have a 
right to make laws, and on what 
occaſion, 9. In an ariſtocracy, what 
ſhare they ought to have in the go- 


= vernment, ibid. Of whom they re- 


ceive the laws, 16, They ought to 
know what becomes of the public 
money, 37. Difficult for them to be 
virtuous in a monarchy, 17. Under 
a deſpotic prince they are in a ſtate 
of ſlavery, 42 © ſeg. Cauſe of their 
corruption, 83. Their ſafety is the 
ſupreme law, 366 

Pepin (king) : under what pretence he 
makes himſelf maſter of Neuſtria and 
Burgundy, 477. He becomes maſter 
of the monarchy, ibid. His laws in 
favour of the clergy, 488. Divides 
his kingdom among his children, 


493 

Pepins (the family of the) ſhew a regard 
to the clergy, 48 5 

Periecians, manured the land for the 
Cretans, 28 

Perſia (kings of): their orders are irre- 
vokable, 20. (Cuſtom of) with re- 
gard to going out of the kingdom, 154 

Perfians : the extent of their empire, 
259. Their power reduced by the 
Geeeks, ibid. Their commerce, 258, 
2 

Phontcim, their trade; it renders them 
neceſſary to all other nations, 254 

Philo: explication of a paſſage of this 
author, concerning the marriage of 
the Athenians and Lacedemonians, 


32 

Phyſicians, puniſhed at Rome for their 
negligence, 432 

Plague, common in Egypt, 172. Laws 
to prevent its ſpreading, ibid. Beha- 
viour of the Turks in this reſpect, 
ibid. 


Plato: judgment of his laws, 25 and 27. 


His opinion of muſic confirmed by 
Ariſtotle, 27. Of preſents, 48. Of 
the venality of employ ments, 50. 
His complaints in regard to trade, 
239. What he ſays of trading 
towns 247 

Plebeians : they were made capable of 
being raiſed to public offices at Rome, 
4 And yet rarely choſen, ibid. and 
8. At what time they obtained the 
privilege of Judging the patricians, 
126. How they made themſelves 
maſters of the ſuffrages, 125, 126 

Plebiſcita; what they were, 127 

Plutarch : his opinion in regard to mu- 
fic, 29. What he ſays of the The- 
bans, 29 


INDE K. 


Poets ſatirical, puniſhed with death by 

the decemvirs, 64 Y 

Poland: judgment of its government, 
11. View orend of its laws, 112. Its 
riches and commerce, 249 "ON 

Police: its regulations diſtin from the 
Civil laws, 112. The defign of it, 
ibid. 

Politeneſi neceſſary in our behayiour, 
22. From whence it is derived, ibid. 
When it is moſt generally to be found, 


ibid. It is as pleaſing to thoſe by 


whom, as to thoſe towards whom, it 
is practiſed, ibid, 

Political law, its definition, 4+ State, 
what it is, ibid. Power, what it com- 
prehends, ibid. Body, depoſitary cf 
the laws in a monarchy, 13. Laws, 
diſtin from the ciyil laws and the 
laws of nations, 365 

Polygamy ; its relation to the climate, 
188. Occaſion of luxury, 189. Whe- 
ther it is uſeful to mankind, 190. 
Bad effect of polygamy, ibid. & ſeg. 
When once eſtabliſhed in a country, 
it ought not to be aboliſhed without 
ſome precautions, 357 

Pontificare, diſtin from the empire, 344 

Pork, forbidden in certain countries, 
uſed in others, 338 

Port, free: uſeful in an œconomical 
commerce, 244 | 

Portions or dowries of women, different 
in different governmeats, 79 ; 

Portugueſe: they diſcover the moſt 
louthern point of Africa, 277. Their 
trade. to the Eaſt-Indies, ibid. They 
meet the Spaniards, ibid. 

Poverty of the people, 240. How 
many ſorts there are, ibid. Effects 
of each, ibid. Of the ſubjects, whe- 
ther it contributes to render families 
more numerous, 309. In what it 
conſiſts, 249 | 

Power different in a deſpotic prince and 
a monarch, 20. Has need of being 
checked, 112. Three ſorts of power 
in a ſtate, ibid. Whether they ought 
to be united in the ſame perſon or 
the ſame body, 113. Effect of this 
union, ibid. Effect of their diſunion, 
119, 120. To whom they ought to 
be entruſted, 355 & ſeq. How diſ- 
tributed in England, 112 & ez. 
How in the Roman republic, 125 and 
132. In the Roman province, 134 
& ſeq. 

Paguer of reſolving and rejecting, what 
is underſtood by it, 116. In whoſe 
hands it ought to be lodged, ibid. & 
ſeq. Its uſe, ibid. and 118 

Pawwor of redemption + dangerous jn an 
ariſtocracy, 39. Uſeful in monar- 
chies, ibid. At what time it could 
take place, ibid, 

M m2 Praterit 
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Pretors : they deviſe new forms of ac- 


tions, 56. They ſucceed the conſuls 
as judges, 129, How they admini- 
ſtered juſtice, 130 

Precepts what is underſtood by them, 
477. Their uſe, ibid. By whom 
aboliſhed, ibid. Abuſe made of them, 
498, & ſeg. 

Precepts of religion, diſtin from coun- 
ſels, 39 

Prerogatives of the nobility, whether it 
is proper they ſhould be communicated 
to the common people, 39 

Preſents : uſed in deſpotic governments, 
47, 48. Odious in monarchies and 
republics, 48. Law of the Romans 
upon this ſubject, ibid. 

2 of the law, 435. Of the 
judges, ibid. 

* things: how it may be fixed, 
2 

Pride, is the cauſe of our politeneſs, 22. 
Of courtiers, its cauſe, and different 
degrees, 22, 23. Dangerous in a go- 
vernment, 223 

Priefls, why inſtituted, 342, Their 
functions, ibid. Separate from the 
reſt of mankind, ibid. 

Primogeniture, fee Senivrity. 

Princes, the ſource of all power in a mo- 
narchy, 11. In what their real power 
confiſts, 97. Whether it is proper 
for them to engage in commerce, 


247. Their authority in fixing the. 


value of money, 288. Their reſpec- 
tive fituation, compared to one an- 
other, 365 

Principle of government, diſtin from 
its nature, 14. Of democracy, ibid. 
Of ariſtocracy, 16. Of monarchy, 
18. Of deſpotic government, 19. 
Effects reſulting from the goodneſs 

and corruption of the principles of 
government, 29, & fy How they 
are corrupted, 268, S ſeg. Means 
of preſerving them, 89, and 91, & 
e 


; Priſoners : (a deſpotic prince) loſes all 
is authority, 42 

Privileges, neceſſary in monarchies, 53, 
Excluſive, are not always proper in 
trade, 244, 247 | 

Probity of the Roman people, 61 

Proceedings at law formerly public, 412, 
413- How they became ſecret, ibid. 
Epocha of this change, 41 3 | 

Proceſs between the Portugueſe and Spa- 
niards, on what occaſion, 277. By 
whom adjudged, ibid, 

Profeſſions ; each has its particular lot, 
165. Whether it is proper that every 
ſon ſhould continue in the ſame pro- 
feſhon as his father, 248. Whether 
this will make him ſucceed better in 
it, ibid. 


Proc; 


negative, in what law admi 

3 55 ſeg. and 393. Rejected by 
the ſpiritual courts, 394. Is the oc. 
caſion of the cuſtom of judicial com. 
bats, 339 and 394, Inſufficiency of 
this proof, 392, & ſeq. | 

Propagation of mankind : how it may be 
encouraged by legiſtators, 312. Of 
1 obſtacles it may meet with, 
34 

Pr :ſcriptions, 147 

Proſecutor, public, unknown to the an- 
cients, 414, & ſeq. His function, 
idid. At what time this office began, 
415 | 

Pro 8 cantrary to propagation, 306, 

S7. 

Public (good) in what caſe. it ought to 
take place of that of the individual, 
361 | 

Puniſhments : their difference in regard 
to the nobleman and the peaſant, 61, 
In what cafe aboliſhed at Rome, ibid. 
and 65. Exceſſive, their imperfec- 
tion, 62. They are connected with 
the nature of the government, 64. Di- 
vided into three claſſes, 65. Their na- 
ture ought to be proportioned to that of 
the crimes, 66, & ſeg. and 188. Pe- 
cuniary, 675. Corporal, ibid. Againſt 
the incontinency of women, 78. Cf 
death; why lawful, 177. Agalnſt 
celibacy, 317. Againſt unlawful 
marriages, 318. Different againſt 
falſe witneſſes, 430. Reaſon of this 
difference, ibid. & ſeq. Conduct of 
legiſlators in reſpe& to puniſhment, 
59. Too frequent are the foreryn- 
ners of revolutions in China, ibid. In 
what countries puniſhments ought ta 
be more or leſs ſevere, 59, 60, Abuſe 
that may. be made of them, 61, 62. 
Of breaking on the wheel, why in- 
vented, 61, Whether it has the de- 
fired effect, ibid. Whether they ought 
to be the ſame for thoſe who only rob, 
and thoſe who add murder to robbery, 


67. Their effects, 287, 238, 


* 


Queſtions in regard to the relation of laws 
to the principle of government, 49- 
Solution of theſe queſtions, ibid. & 
ſez. Perpetual, what they were, 77, 
and 131, 132. Effect of their eftab- 
liſhment, in regard to the domeſtic 
tribunal, 77. Of fat, by whom de- 
termined at Rome, 130, Of right, 
by whom judged, ibid. 

Nueſt:rs, choſen at Rome to adminiſter 

9577 121. What ſhare the ſenate 
ad in the nomination of the gyeſtors, 

ibid. Of parricide, ibid, R 


* 
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R. 


Rack or torture of criminals; whether it 
is abſolutely neceſſary, 67. This 
practice rejected in England, ibid. and 


419 
Raguſa: how long the magiſtrates of this 
City continued in their office, 11 
Rai/lery in the mouth of a monarch is 
often attended with bad conſequences, 


152 

* whether there is a primitive one, 
1. Of laws; of what kind it ought 
to be, 434, Se . 

Recalls to the ſucceſſion, inſtituted by the 
Salic law, 220, & ſeq. 

Receivers puniſhed in So ſame minner 
as the thief, 430, & ſeg. Whether 
this law is juſt, 431 

Reconciliations eſtabliſhed by religion, 


334 
Redemption (right of) how eſtabliſhed, 
O 


51 

Regal laws at Rome, whether they were 
proper for the republic, 61. Why 
.preſerved by the decemvirs, ibid. 

Regiſters, public: their original, 41 5. 

alled olim, 419 | 

Relations: laws att relations derived 
from the nature of things, 1. That 
of God to the univerſe, ibid. Of his 
laws to 'his wiſdom and power, ibid. 
Of juſtice, antecedent to the laws by 
which they are eſtabliſhed, 2 

Religion, (laws of) remind man of his 
duty to God, 2. (Force of) in a de- 
ſpotic government, 135 20, and 43. 
Cauſe of this force, ibid. What 
crimes attack it directly, 137. Its 
influence on the propagation of the 
Human ſpecies, 320. And on go- 
vernment in general, 327. Falſe re- 
ligions; which of them may be rec- 
koned the beſt, 326. Chriftian, 
what ſort of government is moſt a- 
greeable to it, 327. Advantage it 
has over all others, even in regard to 
this life, ibid, In particular over the 
Mahometan religion, ibid. Proteſ- 
tant, what government it is moſt a- 
greeable to, 328. Why it is more 
ſpread in the North, 277. Of Cal- 
vin, ibid. Of Luther, ibid. Of the 
Tartars under Jenghiz Khan, 332. 
Of the iſle of Formoſa, ibid. Of the 
Indians, 333. Mahometan agree- 
able to deſpotic government, 327. 
Falſe ones, are ſometimes corrected 
by the civil laws, 333- (Laws of) 
how they have the effect of civil laws, 
334 What they ought to inſpire, 
336. (Local laws of) 337. (Tranſ- 
planting of a) from one country to 
another, 338. Motives of attach- 
ment to different religions, 339. 


(Toleration of) 345. Commànded 


in certain nations, 349. (Laws of) 


ſubordinate to the laws of nature, 355 
Whether they can regulate the civil 
law, 356. Its influence on marri- 
ages, 358, & ſeg. 

Remonſtrances, whether they are per- 
mitted in a deipotic government, 20. 
Their uſe in monarchies, 40 

Renunciatimm of the ſucceſſion to the 
crown, 366 

Repreſentatives choſen by the people, 
115. For what reaſon, ibid. Ad- 
vantage accruing from thence, ibid. 
Whether they ought to be accounta- 
ble to their conſtituents, ibid. What 

they ought to be choſen for, 117 

Republic, is divided into ariſtocracy and 
democracy, 6. Definition of each of 
theſe governments, ibid. How it be- 
comes a monarchy, 10. If a ſmall 
one, whether it can often change its 
magiſtrates, 10. 11. The negleQ of 
its laws is a mark of imminent de- 
ſtruction, 15. Whether the people in 
a republic are always virtuous, 21. 

ow it is corrupted, 83. Means of 
remedying its corruption, 88. Its 
diſtinive properties, 89. Whether 
it be to her advantage to enlarge het 
territory, ibid. Whether ſhe can pre- 
ferve her conqueſts, 134. Trading, 
an excellent law for her, 34. Of 
Greece, how many forts there were, 
ibid. Spirit of thoſe republics, 89. 
Why thy flouriſhed ſo long, 95. Con- 
federate; what is meant by it, 94. 
Advantages ariſing from it, ibid. 
Whether one of the confederate ſtates 
can conclude an alliance without the 
conſent of the others, 95. Whether 
it can make a conqueſt over another, 
103. Ancient republics, a great fault 
they were ſubjeCt to, 115 

Repudiation (right of) granted to men 
and not to women, 195. Injuſtice 
of this inequality, ibid. Common at 
Athens between man and wife, 198. 
In what caſe it cannot take place, 
ibid. When the Romans made uſe 
of it, 197. For what cauſe the em- 
perors permitted women to uſe this 
privilege, 231 

Recripts of the Roman emperors, 428. 
Fault found with them, ibid. Refuſed 

by ſome princes, ibid. Aboliſhed and 
re- eſtabliſhed, ibid. 

Retaliation, (puniſhment of) in what 
countries it is moſt uſed, 68. Limi- 
tations made therein by the law of the 
twelve tables, ibid. 

Revealing of conſpiracies, in what caſe 
neceſſary, 146. The crime of not 
revealing puniſhed in Japan, 147 

Revenge forbidden after ſatisfaction re- 


ceived, 459 
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Revenues of the Rate, how they ought to 
be fixed, 155 vu 
Revolution of a ſtate, how it happens, 
35. Whether it is always attended 
with war, 41. Reſtore the laws to 
their due vigour, 12 
Rexwards exceſſive, mark of the decline 
of ſtates, 48. 49. Judgment of thofe 
which were granted by certain empe- 
n N 
Rbodes ; end or view of its laws, 112 
Rice employs a great number of men, 
11. : 
Ribes, (cardinal) his opinion con- 
cerning the choice of miniſters, 17, 
18. Infinuates deſpotic goverament, 
40, and 41 
Riches 3; Whether they are always the 
cauſe of the corruption of manners, 
33. In what caſe this happens, ibid. 
Of the Roman people, 379. To what 
uſe they were applied in the Greek 
republics, 71, Of a tate, their effect 
and cauſe, 155, 156, and 252, Of 
woman the cauſe of luxury, 375 
Ripuarian Franks : their Jaw different 
from that of the Salian Franks, 387 
Robbery : how puniſhed at Rome in free- 
men, 430. And in ſlaves, ibid. Open, 
puniſhed differently from the private, 
thig. & ſeq. Reaſon and origin of 
this proceeding, 431, & ez. 
Hebe. See Gun. 
Romans, how divided by Servins Tul- 
" lius, 7. How they ſecure their li- 
berty, 121. They loſe their liberty 
under the decemvirs, 127. How they 
recover it, ibid.. Particular cauſes 
that procured aad aſcertained their li- 
berty, 149, 1 50. They retire to the 
Jaaiculum, and upon what occaſion, 
1509 Their laws” in regard to di- 
vorce, 195, Force of an oath among 
theſe people, 88. Their genius with 
reſpect to maritime affairs, 270. 
With reſpe cd to commerce, ibid. Mo- 
tives of their wazs againſt the Car- 
thaginians, ibid. Their political con- 
Kitutian contrary to commerce, 271. 
Extent of their empire, ibid. They 
avoid trading with Barbarians, ibid. 
Their internal andexterna! commerce, 
272, & jeq- Their proceedings with 


reſpect to money, 294. In what cir- 


cumſtances they changed the value of 
their ſpecie, 295. Their laws on 
uſury and lending at intereſt, 300, 
& jeg, State and number of the ſe- 
veral nations before they were con- 
quered, 313. Effects of their con- 
quering the univerſe, 314. Their 
laws to promote the propagation of 
the human ſpecies, ibid. Their de- 
ſtruction plunges the univerſe once 
more into barbariſm, 322. Their laws 
va. ſucceſſions, 368. From whence 
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laws they are derived, ibid. & ſeg. Th 
re rae wiſer than 42 "cher 
in the puniſhment of tyrants, 147. 
How they put a ſtop to the devaſta. 
tions of the Barbarians, 368. their 
firuation under the Franks, 442 

Rome; the number of citizens that com- 
poſed its meetings, was not fixed; 
inconveniency which thence aroſe, 6, 
Was at fi:ſt a friend of ariſtocracy, 
10, How judgment was pronounced 
in this city in criminal matters, 55. 
View of its government, 112. Its 
ſtate under the kings, 123, & ſq. 
And after their expulſion, 124. 

Romulus; his laws in regard to the ex- 
poſing of children, 321 

Rules by which the world is governed, 
1. What theſe are, ibid, General 
in regard to commerce, 241. 


8. 


Sacred (laws) allowed the plebeians the 
privilege of chooſing tribunes, 130 
Sucrileges, imple, puniſhments eſtabliſh. 
ed againſt them, 137. Secret, whe- 
ther they ought to be puniſhed, ibid. 
Bad application of the name of ſacri- 
lege, 141 

Selic lands: what is underſtood by 
them, 212, & ſeq. Whether they 
are the ſame things as fiefs, 214 

Salic laws: explication of a paſſage of 
theſe laws, 211, C ſeq, At what 
time they were compiled, 376. 
Change: they received, ibid. & ſeg. 
Difference between themivend the 
laws of the Viſigoths, Se. 379. 
Whether they were eſtabliſhed in 
Burgundy and among the Gothe, 
281, & jeg. 

Salt: trade with it in Africa, 283 

Samrites: how they made ſo long a 
ſtand againſt the Romans, 25. Their 
origin, 80. A cuſtom of theirs with 
regard to marriage, ibid. 

Saracens invade Gaul, 383 

Sardinia (king of) his behaviour to 
thoſe who refuſed to accept of public 
employments, 49 

Sardinia iland: its ancient ſtate, 204. 
And under the Carthaginians, ibid. 

Satisfafions ordained by the laws of the 
Barbarians, 457, & ſeq. Laws againſt 
thoſe who retuſe to give or to accept 
of ſatisfaction, 458, 459. See Cam- 
Pofitiva. *» | 

Savages extremely timid, 3 

Saxons : their laws in regard to the ſa- 
tisfaction for injuries, 284. Laws 
given them by Charlemain, 376. 
Their character, 377 

Scarcity relative of gold and ſilver, 288. 
Effect of this ſcarcity, 288, Real, ibid. 
WY barons | School 


1 N DRL.” 


School of honour, where it is, 21 f 

Sea, Caſpian ; what the ancients thought 
of it, 260. Red, what people traded 
there, 254. Indian, when diſcovered, 
ib.d. Seleucidjan, 261. Of Antio- 
chus, ibid 


Security of the ſubject; on what laws it 


depends, 136. Crimes that diſturb 

it, how puniſhed, 137 

Seizing of the perſons of merchants ; 
law of Solon upon this ſubject, 245. 
Whether this be a good law, ibid. In 
what caſe it is right, 8. 

Seleucus Nicator: what project he form- 
ed: this project examined, 253 

Semiramis; concluſion which may be 
drawn from her immenſe treaſures, 2 52 

Senate: neceſſary in a democracy, 7. 
Whether it is proper that they ſhould 
have the power to enact laws, 9. Of 
Rome, how their decrees had the 
force of a perpetual law, 6. Their 
authority under the kings, 123. And 
after their expulſion, 180. Of 
Athens, diſtinct from the Areopa- 
gus, 35. Of Syracuſe, 82 

Senators; whether they ought to have a 
right of replacing the deficient mem- 
bers of the ſenate, 10. Whether 
they ought to be for life, 35 

Seniority or primogeniture (right of) 
ought not to take place in an ariſto- 
cracy, 39. How it was eſtabliſhed 
among the Franks, 50g . 

Serwice (double) of the vaſſals to their 
counts, 455 

Servitude, See Slavery. 

Servitudes; they were common 
France, 443, & ſeg. 

Servius Tullius; diviſion he made of the 
Roman people, 7. He alters the 
conſtitution of Rome, 124 

Sexes (the difference of) invites man- 
king to aſſociate, 3. Their inequa- 
lity relative to climates, 188 

Shame; its effect upon mankind, 62 
and 68 * 

Shipwreck and eſcheatage (the right of) 
how eſtabliſhed, 274 

Ships. See Veſſels. 

Siam; what notion its inhabitants have 
of the ſupreme good, 169 

Signer (grand.) See Sultan 

Sinking fund, 298 

Sixtus Quintus; whether he did right in 
reviving the public accuſation of a- 
dultery, 77 

Slavery; how many ſorts there are, 
181. Civil, what it is, 176. Under 
what government it is moſt tolerable, 
ibid. Contrary both to the civil law 
and that of nature, 177. (Right of) 
its origin, 176, & f-g. and 179. Po- 
litical, its influence on civil ſlavery, 
179. Uſeleſs amongſt us, and why, 
180, & ſeg. (Abuſe of) 181, Of 


in 


the Helotes, ibid. Why natural to 
ſouthern: nations, 198, and 251. Do- 
meſtic, in what it conſiſts, 188. Of 
women, is connected with deſpotic 
government, 192. Why, ibid. & 

Of Aſia, compared with the li- 
berty of Europe, 202, & jeg. Cauſe 
of both, ibid. | 

Slaves; whether there are any by na- 
ture, 179, Whether there is any 
one virtue belonging to them, 24, and 
176. Great number of them dan» 
gerous, 180, and 182. The arming 
of ſlaves in what caſe dangerous, ibid. 
Plato's laws deprive them of the 
privilege of natural defence, 351. 
Puniſhed by the Roman laws for the 
murder of their maſter, though they 
had no concern in it, 183. Freed, 
in order to accuſe their maſter, 146, 
& ſeg. They could not be witneſſes, 
146. Effects of the lenity of their 
maſters towards them, 183. What 
was the cauſe of the war of the 
ſlaves, 133 | 

Slowneſs of execution, when uſeful, 40, 
and 56 4 

Smuggling: what renders it common, 
158. Puniſhments againſt it, why ſo 
rigorous, ibid. How and why puniſh- 
ed in Japan, 160 

Society; how men are inclined to live in 
ſociety, 3. Effect of ſociety, eſta- 
bliſhed amongſt men, 4. The poli- 
tical law eſtabliſhed in every ſociety, 
ibid. Among ſavages. 207, & ſeq. 
Among Barbarians, 207 

Soil; its influence on laws, 203 

Soldiers; had the privileges ot married 
men at Rome, 319 

Selommm 5 what ſort of people he em- 
ployed in navigation, 254. How long 
his fleets were upon their voyage, 255 

Salin; diviſion he made of the people of 
Athens, 8, His regulations for the 
election of the magiſtrates of A- 
thens, ibid. His laws on teſtaments, 
31- On idieneſs, 34. On thoſe who 
eſpouſed neither fide in public inſur - 
rections, 426. Reflection on the lat- 
ter, ibid. His judgment of his own 
laws, 230 

Sophi of Perſia, dethroned in our days, 
why, 20 | 

Sovereign, in what government he may 
be a judge, 56, & ſeg. 

Seul ; its immortality, by whom denied 
and defended, 335. How far propa- 
gated among certain people, 4335, 
336. Conſequence that has been 
drawn from it, 335 

South (people of the) compared to thoſe 
of the North, 166, & ſeqs How they 
are affected by love, 167, & ſeg. 
Contradictions in their character, 168 

Spain (old) opinion of the ancients con- 

| - - -- terning 


kkrking its riches, 267. What we are 
to think thereof, ibid. Its filver 
mines che profits arifing from them, 
id: Her conqueſts in America; 279. 
W tat the did to preſerve them, 91. 

Kerher her donqueſts have increaſed 

+ power, 279, & /eq. Her trade to 
the Weſt-Indies, 282. - She attempt- 


4 
Ne Sr but miſcarried, 91. A law 
pilblified in Spain in 1740. Judg- 
ment of this law, 245 
Dpapibirds ; their devaſtations in Ame. 
« tieaz 26. Their character and ho- 
Haltyy- 223. Their conduct toward 
-the Mexicans and the Indians, 102; 
_ and 38 | 
Fperta. See Liivedemoniart. | 
SecBactes, public : the influence they 
Bad on the Roman people; 127 
Ip6-cbt, indiſeteet, puniſhed as high- 
treaſon, ' 143. Behaviour of ſome 
_ Eniperors upon this ſubject, 143 
Spies 2 &hether they are rieceſſary in a 
_ monarchy, 150, 151 t 
its W Fd a nation; what it is, 
8, 59. How it ought to be re- 
« YpeAedz 59. Of commerce; its effect 
upon mankind; . Of the laws of 
apanz 63. Of the Rö man ſenate, 64. 
f equality, contrary to the ſpirit of 
xtreme equality, 83. In what they 
th conſiſt, ibid. of: | 
Sta; marks of their proſperity, 284. 
They may alter, and how many 
Ways 12. They have each a parti- 
,. ular view, 112 
i” of lands, its effects, 2zog 
ich. See Paſtor. 
Sroics : praiſe of this ſet, 336 
rubber what he ſiys in regard to the 
Marriages between brother and fiſter 
ir Sparta, 32 
Fubjects, are inclined to love their prince, 


. | 
Subordination of young people to old men, 
Uſeful for the preſervation of morals, 
bh Of citizens to magiſtrates, gives 
orce to the laws, ibid. Of children 
do their parents, 36 
du hien. Se Taxes. Sa 
Subflituticr, dangerous in an ariſtocracy, 


39. Its influence on commerce, ibid. 


ulgar, 231. Pupiltary, ibid. In 
vſe amdng the Romans, 428 


Subtibty : a fault to be avoided in the 


| Compoſing of laws, 434 
Sacceſſicn to the empire, whether it is 
fixed in a deſpotic government, 44. 
Jodgment of the conduct which a 
prince, who ſucceeds to the crown in 
| a deſpotic country, obſerves towards 
his brothers, 4 Which is the beſt 
order of ſucceſſion, 44, & ſeg. Order 
of - ſucceſſion in monarch es, 363. 
On what law it is founded, 415. 
| 5 
' 
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to eſtabl m atbittay power in 


Whether it may ſometimes be chang 

ed, 365, 366. To the crown of 

France; confiu:d to the male line by 

the Salic law, 214, 218. To hefs, 

how regulated, 5253 C. | 

Suffrages; two ways uf giving them 2. 
Whether they ought to be public or 
ſecret, 9. How thoſe of the nobility 
and the ſenators ought. to be given, 
ibid. Given for money; 82 

Suicide; how puniſhed among tie 
Greeks and Romans, 429. Motive 
of both, ibid. & “r Common under 
the fiſt Roman emperors, 417. Laws 
againſt ſuicide, 181. Frequent in 

England, 173, eg. N 

Sultan, or grand fignor, whether he is 
obliged to keep his word, 20. His 
right of three per cent; on the value 
of inheritances,' 44. Reflection on 
the cruel juſtice of ſome Sultans, 298. 

Summiyns perſonal of the lord before the 
ſovereign, when it place, 412. 
When it ceaſed, ibid. 

Sumptuary (laws): in democracies put 
a ſtop to luxury, 119. In ariſtocra- 
cies, 71. In monarchies, 72. In 
what caſe they were uſeleſs, ibid. & 
Jeq, Of Arragon, 73. Of Sweden, 
ibid Of the Romans; 79 

Superſtition ; its power, 209 | 

Sylla; judgment of his Jaws, 14, & /-9. 

Syracuſe; its misfortune, 82, & eg. 
Cauſe of its corruption; 83 

Syria (kings of} what trade they chooſe, 
261. Their conduct towards the 
Jews different from that 6f Alexan- 
der, 108 


T. 


Tables (laws of the twelve) too crue}, 
64, & ſeg. Regulation of theſe laws 
with regard to appeals t6 the people, 
130. Whether they had regulated 
the lending of money upon intereſt, 
301. Thgir regulations with regard 
to debtors, 426. With regard to 
robbers, 4.32 


Tacitus; his miftake in regard to the 


lending of money upon intereſt, 301 


Targuin the Proud, how he raiſed him- 


ſelf to the throne, 124. The conduct 
he obſerved, and the effect thereof, 


Tartars aſcend the throne of China, 109. 
Means they uſe to preſerve it, ibid. 
J. Effect of their conqueſt with 
regard to themſelves, 201. And with 
rezard to the conquered country, ibid. 
& ſeg. Their law of nations, 210. 
Changes which their devaſtations have 

- Cauſed in Aſia, 253 

Toxes; order neceflary in raiſing. them, 
40. How they were raiſed at Rome, 
135. Greatneſs of Taxes, whether 

in 


in itfelf good, 15 5. On what it de- 


pends, 159. Taxes in countries 


where pure villainage is eſtabliſhed, 
Trade. See Commerce. 


156. Taxes in countries where pure 
villainage is not eftabliſhed, 157. 
Their proporti 
And to deſpotic power, ibid. In what 
government they are capable of in- 
creaſe, 161, Exceſſive, their original, 
ibid. & ſez. Their effect, ibid. Ex- 
. empting from taxes, how practiſed in 
Aſia and Europe, 163, & ſeg, Whe- 
ther the Barbarians paid any for their 
lands, under the kings of the Franks, 
445, & ſeg. What taxes the Barba- 
rians railed upon the conqured people, 
447. Perſonal tax, 157. Proportion 
to be obſerved therein, ibid. To what 
5 it is moſt agreeable, 161. 
axes on merchandiſes, 156, & ſeq. 
Method of collecting them, 156, 8 
ſeg. Proportion to be obſerved there- 
in, 164. Advantageous to the ſtate, 
158, 8 ſeq. Taxes on liquors, dif- 
ferently raiſed in different kingdoms, 
158. Taxes on civil contracts, or 
ſtamp duties, reflection on this tax, 
159. Danger there is ſometimes in 
taxing the value of merchandiſes, 287. 
Faults that dught to be avoided in the 
railing of taxes in an ariſtocracy, 46 
Temper, ſociable, its effects, 222 
Temples : their origin, 340. Their ef- 
fect with regard to religion, 340 
341 
Teſtament or will, forbidden amang the 
primitive Romans, 369. Afterwards 
permitted, ibid. With what forma- 
lities, ibid. Of the Roman ſoldiers, 


ibid. & ſeg. To what perſons it was 


forbidden, 370, & ſeg. Style uſed 
by the Romans in their teſtaments, 
370. In what caſe it was valid, ibid. 
In what not, 371. When permitted 
among the Athenians, 359 

Thebans : what they did to ſoften the 
manners of their youth, 29 

Teologians : their opinion concerning 
uſury and commerce, 276 

T beopbilus (the emperor) orders a ſhip 
to be hurnt that had been laden with 
merchandiſes for his wife, 247 

Theophraſtus: his opinion in regard to 

_ muſic, 27 

Thoughts : puniſhed as overt- acts, 143 

Tiberius oppoſes the reformation of lux- 
ury, 72. His behaviour in regard to 
ſome Roman ladies guilty of adultery, 
78. He revives the domeſtic tribuna!, 
ibid. He orders ſpecie to be given 
out of the treaſury to thoſe who 
wanted it, upon binding their lands, 
284. He adds to the rigour of the 
Papian law, 318 

Tithes impoſed on thoſe who were ſeiſed 


of church lands, 488, & ſeg, Their 


ion do liberty, 100. 


eſtabliſnment, 489, S ſeg- Aproſ- 


tion they met with, ibid. Their an- 
tiquity, ibid. Their application, 493 


Tranquillity of the ſukject: how thoſe 
crimes, which cilturb it ought tobe 
puniſhed, 139 

Treaſure (the king's) 439 

Trial by cambat or legal duel : by wha 
laws admitted, 397. Its origin, i 
& ſeg. and 400. Particular laws up- 

on the ſubject, 398, 409, and 390. 
How it gained ground, 400. * It 
pleaſes the taſte of the nobili y, 4p2- 
Cauſe of the diſuſe of the Salic ang 
Roman laws, 378. Its influence og 
the juriſprudence of thoſe days, 3793 
and 382. Formalities obſerved theye- 
in, 379, & ſeq. and 412. Bounds 
preſcribed to this uſage, 333. In what 
caſe they could not infiit upon it 
384. At what age they were aloe 
to fight, ibid. Between the party and 
one of the witneſſes, 385, In what 
manner ic was aboliſhed, 409g _ 

Trial, by boiling water, or ordeal, a1- 
mitted among the Salic Franks with 
reſtrictiqns, 398. In what cale it was 
uſed, 400, Formalities obſerved there- 
in, 399. Reflections on theſe trigls, 
400. Changes they received, 402 

Trials or proof by witneſſes, 423. How 
it was reitrained, ibid. See Tydgpents. 

Tribunals, or cqurts of judicature, in 
what government neceſſary, 58. Foun- 
dation of the contraſt that js generally 
obſerved between the prince's counc'l 
and the ordinary tribunals, ibid. & ſeg. 
Domeſtic, uſed by the Romans, 75. 
The defign of them, ibid. Their 
forms, ibid. Cauſe of their ſuppreſ- 
ſion, 77 + 

Tribunes of the people, neceſſary in an 
ariſtocracy, 37. Cicero's opinion upon 
this ſubject, 40, Ar what time they 
were eſtabliſhed, 120. Their func- 
tions, ibid. . 

Tribunes (military) at what time eft2- 
bliſhed, 129 | FI 

Tribute, See Taxes 

Trgops, regular, whether it is advantg- 
geous to maintain a ſtanding body of 
them, 162 | We; 

Truces eſtabliſhed in religion, 333 

Truth neceſſary in conyerſation, 23- 
Whether for its own ſake, ibid, 

Turkey : whether it be true that juice 
is adminiſtered better there than in 
other countries, 54 phe for 

Furnaments : their effect with regard to 

gallantry, 398 un 

Tutelage, or guardianſhip, in what caſe 
it ought to be given to the mother of 
the pupil, 231. In what caſe to the 
next heir, ibid. | RE apes 

Tyranny ; the Romans get id of their 
| tyrants, 


* . 
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 Tyrants : 


l 
. 
: 
| 
; 


* 


tyrants, without being able to ſhake 
off the yoke of tyranny, 15 f 
they raiſe themſelves up- 

on the ruins of a republic, 82. Pu- 

niſhed by the Greeks, 147 
Tyre, the nature of. its commerce, '240, 

and 25 Fo Its ſettlements on the 
coaſts of the ocean, 254. Its colonier, 
— Rival of every trading nation, 
25 


V. : 


Valerian —. the deſign of it, 61, and 
130. Miſunderſtood in the affair of 
Coriolanus, 130. Effect of it with 
regard to the government, 131 

Valette (duke of) judged by Lewis XIII. 


57 
Value, reciprocal of money, and of the 


things it ſignifies, 284. Double of 
filver, 288, Poſitive and relative, 
ibid. Manner of fixing the relative 
value, ibid. 
Vanity uſeful to government, 223 | 
Vaſſalage, its origin, 438. Rear-vaſ- 
talage, its nature before the fiefs be- 
came hereditary, 503, & ſeg. What 
it was afterwards, ibid. 
Vaſſals, their duty to their lords, 405, & 
What they were among the an- 
cient Germans, 439. Single combat 
between a vaſſal and his lord, 405. 
How they pleaded againf their lords, 
408. Penalty againſt thoſe who ap- 
pealed their lord wrongfully, ibid. Of 
biſhops, by whom led into the field, 
454. Great vaſſals, 410. Rear- 
vaſſals, ibid. At what time they were 
excuſed from going to the aſſembly, 
504+ The king's vaſſals, who they 
were, 452. The eſtates they were 
impowered to poſſeſs, ibid, Their 
military ſervice, 453 
Vigetables conform better than brutes to 
the laws of nature, 2 : 
Venice, republic, ſtands in need of a 
anent magiſtracy, 10, and 38. 
at kind of magiſtracy this is, 9. 
Moderation preſcribed by the laws to 
the nobility of this republic, 71. Diſ- 
tribution of the three powers in this 
republic, 114. Its commerce with 
the Eaſt Indies, how it dropped, 277 
LV. ſſeli or ſhips, our manner of comput- 
ing their burden, different from that 
of the ancients, 251. Of the Indies 
andthe Red Sea, different from thoſe 
of the Greeks or Romans, 254. Ef- 
fe& of this diflerence, ibid. & ſeg. 
Of the Indies, compared to thoſe at 
preſent made uſe of, 255. Their 
mechaniſm different according to the 
different ports, ibid. Calculation of 
the lading of a veſſel by its largeneſs, 
-. SP 
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vas virgins, enjoy the rights of chil. 


dren, 319 

Villains; their manner of fighting, 396, 

and 399. Whether they could appeal 
their lord's court of falſe judgment, 
411. In what caſe they had this 
privilege, ibid. 

Villainage ; at what time it was eſta- 
bliſhed 156, and 194. Whether 
there was any general regulation to 
eſtabliſh it, 337 

Vines pulled up in Gaul, 271. Re- 
planted, ibid. They employ a great 
many men, 311 

Virtue is the principle of a popular go- 
vernment, 14. Want of virtue among 
the Romans, the cauſe of their ſla- 
very, 15. The only ſupport known 
by the Greek legiſlators, of a popular 
government, ibid. Effect of the want 

of this virtue, ibid. Neceſſary in an 
ariſtocracy, 16, & ſeg, Whether 
it is the principle of a monar- 
chical government, 17. What vir- 
tues we are taught by education, in a 
monarchy, 22. Whether ſlaves can 
have any ſhare of it, 24. What is 
meant by this word, ibid. and 29. 
Whether it is found with inequality, 
46. Its effect with regard to puniſh- 
ments, 61 

Vifigoths : their laws on commerce, 275. 
On adultery, 364. Change in their 
laws, 377, & ſeg. Judgment of their 

laws, 378. were preſerved in 
Spain, 383 

Uniformity : in what things it is neceſ- 
lary, 436 : 

Union among the noble families, neceſ- 

»fary in an ariſtocracy, 39 


Poconian (law) the purport of it, 353. 


Its epocha, 371. The remains ot it, 
ibid. Supported by Cato the elder, 
ibid. The defign of it, 372. How 
obſerved, 374. 

Volga: miſtake of the ancients with 
regard to this river, 261 

Uſury : why natural in deſpotic govern- 
ment, 46. Confounded with com- 
merce, 275. Is lowered after the 
diſcovery of the Indies, 276. What 
naturalized it at Rome, 300. Arbi- 
trary among the Romans, ibid. & 
ſez. Ordinary rate of uſury among 
them, 301. Diſturbance it made, 
300, 301. Laws upon this ſubject, 
301, 302. The laws which forbid 
it, are not favourable to thoſe who 
want to borrow, 302 


W. 


Wants, (the ſenſe of) as natural to man, 
as that of his weakneſs, 3. Of the 
poory how a ſtate may ſupply them 
325 War 


War betwixt different nations, whence 


it ariſes, 4+ Between the individuals 


of a ſociety, ibid. Cauſe of the laws 
eſtabliſhed amongſt mankind, ibid. 


Civil, whether it is always attended 


with a revolution, 41. Its object, 4. 
Oftener permitted to ſmall than to 
large ſocieties, 99 (Right of) from 
whence derived, ibid. 

Weakneſs, the firſt ſenſation of man, 
conſidered before the eſtabliſhment of 
ſociety, 3. Of neighbouring ſtates, 
not to make uſe of it in order to pre- 
cipitate their ruin, 99. 

Vill; the conjunction of wills is ne- 
ceſſary to form a civil ſtate, 4. Of 
the ſovereign is the ſovereign himſelf, 
6. Of a deſpotic prince, ought in- 
fallibly to produce its effect, 20 

Will. See Teftament. 

Winds (trade) the ancients made uſe of 
them as of a kind of compaſs, 262 
Wine, forbidden in Arabia, 171, And 
why, ibid. To what country it is a- 
greeable, ibid. (Exceſs of) differently 
puniſhed, ibid. Sending it to Bar- 
barians, forbidden by the Romans, 
271. A tax upon wine, railed by 

Chilperic, 445 | 

Witneſſes; in what manner they were 
rejected at the time of judicial com- 
bats 401, How they avoided fight- 
ing, 402. How many are required in 
reaſon to condemn a man, 137. Falſe, 
how puniſhed, 430, & ſeq. 

Women; their condition in a monarchy, 

In deſpotic governments, ibid. 

heir conduct, how careful the 
Greeks were of it, 76. To whom 
the tutelage of women was given a- 
mong the Romans, 77. And among 
the Germans, ibid. When it expired, 
78. Their diſſolute conduct a pre- 


INDE xX. 


* 


tence for accuſations againſt ths grast, 
79. Their frugality, laws made 88 
Rome to preſerve it, ibid, Whether 
they ought to have the government of 
families, 80. Whether they are fit 
ta govern an empire, ibid. Cuſtomg 
of the Indies upon this ſubject, 81, 
Example of ſtates governed by wo- 
raen, ibid, They pals into the fami 
of the hutband, 306. Whether this 
be an univerſal cuſtom, ibid. A law 
which hinders them from inheriting, 
353, & ſeg, From whence derived, 
ibid. In what caſe they inheriteg, 
368, & ſeq. and 371, & ſeg. Their 
confinement, neceſſary in the Eaſt, 
191. Its influence on their morals, 
192. Indian women, their wanton- 
nels, 193. Different orders of mar- 
ried women, 307. Women that burn 
themſelves at the death of their hu 
bands, 336. Lent by their huſbands 
to another man, 364. In what caſe, 
when they heard no tidings of theiz 
huſbands, they were allowed to marry 
again. 356. They were not alloweg 
to fight, 401. Nor appeal te a judi- 
cial combat without the authority of 
their huſbands, ibid. & ſeg. a 

Words. See Speeches. 

Werld ; whether its laws are invariable, 
and why, 1. The intelligent world 
does not follow its laws exactly, 2, 
Phyſical world, ibid. 

Wer ſhip (external) its influence on re- 
ligion, 340, 341. Its magnificencg 
relative to the luxury of the ftate, 
344. Its purity, independent of its 
magnificence, ibid. 

Writings, ſatirical, puniſhed by the de- 
cemvirs, 68. And by the emperors, 
145. In what light they are lookeg 
upon in different governments, ibid. 


